UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT : OALJ Case No. 2017-OFC-000(3;

COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No. R00192699
Plaintiff, o DECLARATION OF ERIN
‘ - CONNELL IN SUPPORT OF
V. g . DEFENDANT ORACLE
o AMERICA, INC.’S OPPOSITION
ORACLE AMERICA, INC,, TO OFCCP’S MOTION FOR
- _ LEAVE TO FILE A SECOND
Defendant. AMENDED COMPLAINT
1, Erin Connell, declare as follows:
I. I am a partner with Orrick, Herrington & Suteliffe LLP, attorneys of record for

defendant Oracle America, Inc. (“Oracle™). I make this declaration in support of Oracle’s
Opposition to OFCCP’s Motion for Leave to File a Second Amended Complaint. | have
personal knowledge of the facts set forth herein, except where stated on information and belief,
and if éalled as a witness could competently testify thereto. |

2. Attached hereto as Exhibit A is a true and correct copy of OFCCP’S May 9, 2018
Common Interest Agreement with plaintiffs’® counsel in Jeweft v. Oracle America, Inc., No. 17-
CIV-02669 (Cal. Super. Ct. San Mateo County, June 16, 20'17), which was provided to my firm
by plaintiffs’ counsel. |

3. Attached hereto as Exhibit B is a true and correct copy of a June 8, 2016 *Notice
to Show Cause” from OFCCP and to Oracle, which also attaches OFCCP’s March 11, 2016
Notice of Violation (“NOV?”). |

o 4. Attached hereto as Exhibit C is a true and correct coﬁy of OFCCP’s verified June

| 12,-2017 Responses to Oracle’s Interrogatories, Set One (As Amended).
5. Attached hereto as Exhibit D is a true and correct copy of OFCCP’s verified

~ October 11, 2017 Supplemental Responses to Oracle’s Interrogatories, Set One.
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6.. Attached hereto as Exhibit E is a true and correct copy of the refevant portions of
| the transcript of the June 27, 2017 hearing held in the case OFCCP v. Analogic, 2017-OFC-
| 00001, before Judge Geraghty in the Department of Labor, Northeast Division.

7. Attached hereto as Exhibit F is a true and correct copy of a May 19, 2017 letter to
the Court from Oracle and OFCCP (together, the “Parties™), attaching the Parties’ Proposed
Stipulated Protective Order. _ N | |

8 A.-ttached hereto as Exhibit G is a true and correct copy of the May 26, 2017
Protective Order signed by Judge Larsen and entered in this case.

9. Attached hereto as Exhibit H is a true .and correct copy of a May 24, 2017 email
from counse! for OFCCP to Oracle’s counsel regarding the Protective Order.

10.  Pursuant to and under the protection of the Protective Order, and relying on
OFCCP’s commitment to be bound by the Court-ordered Protective Order, Oracle produced data
in this case, including employee compensation data, that was marked “CONFIDENTIAL.”

1. | At no point did OFCCP challenge or object to Oracle’s “CONFIDENTIAL”
designations.

| 12. From October 30, 2017, to October 15, 2018, this matter was stayed to allow the
parties the opportunity to try and resolve it through mediation, which halted the discovery
process. The. matter was stayed again from November 13, 2018, to January 11, 2019, pending
the Court’s resolution of Ceﬁain motions. |

13. On January 18, 2019, the Parties participated in a conference call in advance of
the January 22, 2019, call with the Court, During this call, OFCCP provided no indication that it
intended to propose a new complaint. |

14, On Jfanuary 22, 2019, the Parties participated in a telephonic conference with the
Court. In that call, OFCCP raised for the first time its intention to file a Second Amended |
Complaint (“SAC™). Trequested an opportunity to review the SAC before OFCCP filed it, but
OFCCP refused.
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15. Within é few hours of this-call with the Court, OFCCP filed its Motion for Leave

to File a Second Amended Complaint, attaching its proposed SAC.
| 16.  Later that day, several news outlets published stories or articles about OFCCP’s
proposed SAC, some of which link direcﬂy to OFCCP’s motion and proposed SAC.

17. I have since communicated with counsel for OFCCP regarding Oracl-e’s view that
OFCCP’s SAC discloses information designated “CONFIDENTIAL” under the Protective
.Order. OFCCP and Oracle disagree over whether the SAC violates the Protective Order.

I declare under penalty of perjury and the law of the United States that the foregoing is
true and correct.

Executed on February 5, 2019, in San Francisco, California.

zﬁ,M? ) oy ?f”M/Q

Erin M Connell
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COMMON INTEREST AGREEMENT

This Common Interest Agreement {“Agreement”) between the United States Department
of Labor and the attorneys for the plaintiffs, in the case entitied Rong Jewett, et al, v. Oracle
America, Inc., originally filed on June 16, 2617 in the Superior Court of California, San Mateo
County a5 case no, 17-CIV-02669 (collectively, “the Parties”), memorializes the partiés‘
preexisting oral agreement and is continued by the parties who have collectively signed this
agreement below,

A _ This agreement is made between the Parties in connection with the
litigation in, OFCCP v. Oracle America, Inc., Case No, 2017-OFC-00006 (filed before the
Office of Administrative Law Judges, United States Depariment of Labor) and Jewett v. Oracle
America, Inc. {the “Actions™);

B. The Parties have determined that their cormmon interests will best be
served by permitting each to share with the other ceriain documents, factual materials, mental
impressions, memoranda, interview reports, rescarch, and other information (the “Shared
Information");

C. The Parties understand that privileges and protections (including, without
limitation, the investigative files privilege, government’s informant privilege, attorney-client
privilege, work product doctrine, énd deliberative process privilege) may apply to certain of the
Shared Information (the subset of the Shared Information subject to any such privileges or
protection is defined as the “Privileged Shared Information™); and

D. The Parties wish to pursue their common but separate intercsts without
waiving any privilege or protection that may apply to the Privileged Shared Information.

WHEREFCRE, the Partiss agree as follows:
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1. Each Party electing Lo share Privileged Shared Information shall make a
reasonable attempt to clearly mark as “privileged” or “protected” any physical material,
document, or communication it regards as privileged or protected hefore providing such
Privileged Shared Information to the other Party However, an inadvertent failure to mark any
such material shall not constitute a waiver of any applicable privilege or prntectioh.

2, All Privileged Shared Information shall be shared or exchanged solely pursuant
to this Agreement and the common interest it protects,

3. To the extenl permitted by applicable procedursl and ethical rules and any other
applicable law, the Party recciving Privileged Shared Information will maintain the
confidentiality of such PVrivileged Shared Information provided by another Party unless: -

301  the Party providing the Privileged Shared Information agrees in writing that
the Privileged Shared Information need niot be treated as confidential; or

3.02 the Privileged Shared Information is now or hereafter becomes public
knowledge ﬁrithout violation of this Agreement; or

3.03  the Privileged Shared Infarmatioh is required to be discloséd by court order or
other legal authority.

4, The Party receiving Pri*;fiieged Shared Information shall nse such information
solely for the purpose of advancing its legal interest in connection with litigation relating to
possible violations of the California Labor Code, the Cul%fomia Business & Professions Code,
Title VII of the Civil Rights Act of 1964, or Executive Order 11246,

5. Nothing in this Agreement shall:

5.01 require any Party to share any information with any other Party,

5.02 be deemed to create any attorney-client relationship;
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5.03  be used as & basis for seeking to disqualify_ any counsel from representing any
Party in any proceeding, | |

5.04 prevent a Party from using Privileged Shared Information in examining or
preparing to examine any person, so long as Privileged Shared Information is
not disclosed to persons not a Party except pursuant to the provisions of this
Agreement, or as required by court order or other Iegal authority;

505 - prevent a Party, at that Party’s sole discretion, from waiving privilege or
protection over its own materials (i.e., that it has provided or to which it has
granted access to other Parties), in which event the information disclosed shall
no longer be desmed Priyileged Shared Information pursuant to this
Agreement; or

506 create any agency or similar relationship among the Parties,

6. No Party has authority to waive any applicable privilege or protection on behalf
of the other Party.
7. Stould any Party receive from a non-parly a request or subpoena that would,

fairly construed, seek production of Privileged Shared Information received from snother Party,
the Party recefving such a request or subpoena shall:
701 take reasonable measures, including but not limited to asserting the common
interest privilege, to preclude or restrict the production of such Privileged
Shared Information to non-parties; and
702  promptly notify the Party providing such Privileged Shared Information that
such a request or subpoena has been received, so that the Party providing

snch Privileged Shared Information may file any appropriate objections ar
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motions, or take any other appropriate steps, to preclude or condition the
production of such Privileged Shared Information to persons not a Party,

8, The requirements of this Agreement, as applied to all Privileged Shared
Information, shall survive all of the following: (a) withdrawal by any Party from this Agreement; : .
(b) terminaﬁon of this Agreement; (c) final disposition of claims or actions relating to possible
violations of the Califoriia Labor Code, the California Business & Professions Cede, Title VIL of
the Civil Rights Act of 1964, or Executive Order 11246 and reiéted individuals and entities,
whether by judgment, settlement or other means of disposition.

g, A Party may withdraw from this Agreement by written notice to the other Party.,

10. The signatories to this Agreement hereby represent that they have the authority
to bind their respeciive clients, '

11. This Agreement:

11.01 embodies the entire agreement and understanding among the Parties and
supersedes any prior agreements and understandings whether written or
oral relating to the subject matier of the Agreement;

11.02 may not be modified or amended except by written agreement signed by
each of the Parties;

11.03 may be executed in separate counterparts, which together shall constitute
the full Agreement and elecironic transmission copies of signatures shall
be treated as origin&is;

11.04 shall be construed in accordance with, and the rights of the Parties herelo
shall be governed by federal law, and to any extent not addressed by

federal law, by the laws of the State of California;
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11,05 the rights and obligations contained therein shall not be assigned by any
Party without the written consent of the other Party; anid
11.06 shall be binding upon and shall inure to the benefit of the Parties, their

experts, consultants and the respective successors and any permitted

assigns of the Parties.

Dated: M{x{\) ﬁ f?ﬁ{,% Dated: Ve 2,@\&7
{ i A

I\@/\/\

eremiah bfm?t S James M. Fitiberf
cting Counsel for OFCCP Altshuler Berzon LLP

. Dept. of Labor, Attorney for Jewelt et al.
ffice of the Solicitor _
300 Fifth Avenue, Ste, 1120
Seattle, Washington 98104
Dated: (\\ C‘ i X
John Mullan
Rudy, Exelrod, Zieff & Lowe, LLP
Attorney for Jewerr et al.
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U.S. Department of Labor Office of Faderal Gontract Compliance Programs
Paclﬂc Reglonal Office
a0 7" Street, Suite 18-300
San Francisco, California 94103

Via Certified Mail, Return Receipt Requested
(#7015 0640 0001 7090 3364)

June 8, 2016

Safra A. Catz:

- Mark Hurd
Chief Executive Officers
Oracle America, Inc.
500 Oracle Parkway
Redwood Stores, CA 94065

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC,,
REDWOOD SHORES, CALIFORNIA; OFCCP NO. R30192699

Dear Ms. Catz and Mr., Hurd:

On March 11, 2016, the United States Department of Labor, Office of Federal Contract
Compliance Programs (“OFCCP"), issued a Notice of Violations against Oracle America, Inc.
("ORACLE") based on the findings of our recent compliance evaluation of ORACLE in
Redwood Shores, Califomia. OFCCP conducted the compliance evaluation pursuant to
ORACLE’s status as a federal contractor subject to nondiscrimination and affirmative action
regulations enforced by OFCCP.' During the compliance evaluation period to the present,
ORACLE voluntarily assumed this status and related obligations in exchange for over $300
million in federal contracts from American taxpayers.

' Executive Order 11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended; the
Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended; 41 C.F.R. Part 60; see also
First Alabama Bank of Mentgomery v. Donovan, 692 F.2d 714, 716 n.1 (11th Cir, 1982)(Executive Order
11246 “imposes a duty on the contractor or subcontractor to establish and update annually a written
affirmative action program, and provides for compliance investigations by the Department of Labor.
Sanctions for non-compliance include referral to the Department of Justice for legal action, termination of
existing government contracts, and debarment from future government confracts.”). -
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Throughout the recent compliance evaluation, OFCCP reviewed and analyzed ORACLE’s
individual applicant and employee records, written policies and other information, and concluded
that ORACLE engaged in systemic discrimination in recruiting, hiring and compensation
practices at its headquarters. For example OFCCP’s analyses uncovered evidence that:

¢ ORACLE’s recruiting practices resulted in systemic disparities against non-Asian
applicants, particularly African American, Hispanic and White applicants, at -8, -10, and
-80 standard deviations, respectively;

¢ ORACLE’s hiring practices resulted in systemic disparities against non-Asian applicants,
particularly African American, Hispanic and White applicants, at -4, -3, and ~28 standard
deviations, respectively; and

¢ ORACLE’s compensation practices resulted in systemic disparities against African
American, Asian American, Amencan and female employees, at -2, -7, -7, and -8
standard deviations, respectively.’

| To resolve the violations listed in the Notice of Violations, OFCCP attempted to engage
ORACLE in a good faith and timely conciliation process on March 16, March 29, and April 21,
2016, ORACLE, however, dismissed the government’s conciliation efforts.

For example, ORACLE refused to meet to discuss conciliation with any official from OFCCP.
ORACLE also rejected OFCCP’s request for a written rebuttal analysis or substantive response
to the statistical evidence relied upon in the violations of the Notice. ORACLE instead
conditioned its response upon receipt of answers from the Agency to nearly sixty contention
questions, which sought the identification of each fact supporting each finding listed in the
Notice; and information about every factor, model, iteration, and computation considered ini its
analysis at any time during the compliance evaluation; among other privileged information.
ORACLE alse withheld information about employee witnesses, complaints and other records
from OFCCP.

ORACLE has not provided a substantive rebuttal analysis, based upon statistical evidence, to the
violations of the Notice. ORACLE either cannot or will not provide it. The additional
information sought and procedural arguments raised by ORACLE are not a rebuttal® It is

2 ORACLE withheld evidence from OFCCP regarding its recruiting, hiring and compensation practices
and other information during the compliance evaluation; tharefore, additional violations could be
uncovered in future enforcement proceedings.

* This Federal Contract Compliance Manual (hereafter referred to as the “FCCM” or the “Manual”) does
not establish substantive agency policy. OFCCP confitves to use directives and other issuances to
cominunicate substantive policy guidance, procedures, and ageney enforcement priorities to staff and
those we regulate. The FCCM does not create new legal rights or requirements or change current legal
rights or requirements for federal confractors. The official sources fot contractors’ compliance obligations
remain Executive Order 11246, as amended; Section 503 of the Rehabilitation Act of 1973, as amended,;

the Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended; OFCCP’s regulations at 41
CFR Part 60; and applicable case law.
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neither a relevant nor appropriate response to the statistical evidence of systemic discrimination
uncovered in the compliance evaluation and disclosed in the Notice.

Accordingly, OFCCP’s findings remain unrebutted and conciliation efforts have failed to resolve
the violations. OFCCP is now issuing this Notice to Show Cause, within 30 calendar days of
your receipt of this Notice, why enforcement proceedings should not be initiated pursuant to
Executive Order 11246, as amended, as implemented by 41 C.F.R. 60-1.26.

A list of the violations at issue is enclosed. You are required to correct these violations as
indicated within 30 calendar days of your receipt of this Notice or OFCCP shall recommend that
the Department of Labor initiate enforcement proceedings against ORACLE.

Should you have any questions or wish to discuss a resolution to the issues raised herein, please
contact Hea Jung Atkins at (415) 625-7829 to schedule a meeting or telephone conference.

Regional Director
Pacific Region

cc: Shauna Holman-Harries (via email: shauna.holman harries@oracle.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via emat!: juana schurman(oracle.com)
Vice President and Associate General Counsel, Oracle America, Inc,

Gary R. Siniscalco (via email: grsiniscalcoiortick.com)
Erin M. Connell (via email: econnell(@orrick.com)
Lauri A. Damrell (via email: ldamreli@orrick.com)
Orrick Herrington & Sutcliffe LLP

Enclosure
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U.S. Department of Labor Ofiice of Federal Gontract Compliance Programs
‘ ’ . Greatar San Francisco/Bay District Ofiica
90 7 Street, Sulte 11-100
San Franclgco, CA 94103

March 11, 2016

VIA CERTIFIED MAIL,
7015 0640 0001 2393 5541
(RETURN RECEIPT REQUESTED)

Safra A, Catz

Mark Hurd

Chief Executive Officers
ORACLE America, Inc,
500 Oracle Parkway
Redwood Shores, CA 94065

RE: COMPLIANCE EVALUATION OF ORACLE AMERICA, INC.,
REDWOOD SHORES, CALIFORNIA; OFCCP NO, R00192699

Dear Ms, Catz and Mr. Hurd;

The United States Department of Labor (“DOL”), Office of Federal Contract Compliance Programs
(“OFCCP"), is conducting a compliance evaluation of ORACLE America, Inc. (“ORACLE") in
Redwood Shores, California pursuant to 41 Code of Federal Regulations (“C.ER.”) Chapter 60:
Executive Order 11246, as amended (“E.O, 11246"); Section 503 of the Rehabilitation Act of 1973, as
amended (“Section 503"); and the Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as
amended (“VEVRAA").

OFCCP found that ORACLE violated E.O. 11246, Consequently, OFCCP is issuing this Notice of
Violations to ORACLE. ORACLE's violations, and the corrective actions required to remedy them, are
set forth below.,

BIRING DISCRIMINATION (VIOLATION 1)
1. YIOLATION:

During the review period from January 1, 2013 through June 30, 2014, ORACLE discriminated
against qualified African Amierican, Hispanic and White (hereinafter “non-Asians™) applicants in
favor of Asian applicants, particularly Asian Indians, based upon race in its recruiting and hiring
practices for Professional Technical 1, Individual Contributor (“PT1") roles, in violation of 41
C.F.R. 60-1.4(a)(1).

Specifically, during the period of January 1, 2013 through June 30, 2014, ORACLE recruited
approximately 6800 applicants to PT1 roles. Of those applicants, ORACLE recruited 2% African
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Notice of Violations
OFCCP No. R00192699
Page 20f 9

Americans, 2.5% Hispanics, 19% Whites and 76% Asian applicants. Of the Asian applicants, Asian
Indians were nearly 70% of Asian applicants and over 50% of all applicants in PT1,!

An analysis of ORACLE's applicant data and appropriate workforce availability statistics show that
ORACLE favored Asian applicants, particularly Asian Indians, in recruiting at a staridard deviation
as significant as +85. ORACLE disfavored non-Asian applicants in recruiting, particularly African
American, Hispanic and White applicants, at standard deviations as significant as -8, -10, and -80,
respectively.,

Additionally, during the period of January 1, 2013 throngh June 30, 2014, ORACLE hired
approximately 670 applicants into PT1 roles. .Of those hires, ORACLE hired 1% African
Americans, 2% Hispanics, 14% Whites, and 82% Asian applicants. Of the Asian hires, Asian
Indians were nearly 60% of Asian hires and 45% of all hires in PT1. -

An analysis of ORACLE's hising data and appropriate workforce availability statistics® show that
ORACLE favored Asian applicants, particularly Asian Indians, in hiting at 4 standard deviation as
significant as +30. ORACLE disfavored non-Asian applicants in hiring, particularly African
American, Hispanic and White applicants, at standard deviations as significant as -4, -3, and -28,
respectively, '

Evidence gathered during the compliance evaluation demonstrates that ORACLE’s discriminatory
recruiting -and hiring practices skewed the racial compaosition of the applicant flow data to favor
Asians, particularly Asian Indians, and disfavored other racial groups for PT1 roles. In order to
further analyze ORACLE’s recruitment and hiring practices for PT1 roles, OFCCP made multiple
requests to ORACLE for copies of all application materials for all expressions of interest, including
but not limited to names of hiring managers, employee refesrals, requisition dates, hire dates, and
copies of job postings and job requirements. Because ORACLE failed to provide complete and
accurate information in response to OFCCP’s multiple requests, OFCCP presumes that the
information not produced would have been unfavorable to ORACLE,

Based upon the analysis conducted and the evidence gathered during the compliance evaluation,
OFCCP finds that ORACLE recruited, selected and hired Asian applicants, particularly Asian
Indians, for PT1 roles at a rate significantly greater than their non-Asian counterparts who were
equally or more qualified for the roles. ORACLE’s recruiting and hiring practices resulted in
unlawful discrimination against non-Asian applicants based upon race, particularly African
American, Hispanic and White applicants.

! Asian Indians make-up less than 1% of the U.S. population. Asizns in the U.S, labor Joree: profile of a diverse population,
U.s. DOL, Bureax of Labor Statistics, Monthly Laber Review, November 2011,
hwp:/fwww.bls.goviopub/mir/201 /1 1/art1 full pdf,

2 Availability statistics for the Software Developers, Applications & Systems Software Qcewpation in the United States is
based upon 2006-2010 Census and/or 2013-2014 DOL, Bureau of Labor Statistics’ Labor Force Statistics.

3 See footnate 2.
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Notice.of onlauons'
OFCCP No, R00192699

Page 3 of 9

. Make hona—ﬁde JDb offers on a- prionty bas:s at the ratc of pay thax ‘c" a5

be earning:had. ORACLE hlred thernon the date of the first opporfdmtir following
theu apphcatmn

c) _M g t_gg'g gggmp_n Prowde back pay plus quarterly compounded mterest at the IRS
te. ' ; pay: will be calcul&ted from the date class
uld have been hmed to the date the vwlan n is resolved in a mgned Concﬂ;auon
 or a bona fide job -offer.is:made. to: the. respective class members;. Provide any and

p ymem. benefits that the class members would have received had it not been for the
chscnmmauon descnbed above. and

o o pe
supervnsory, management and recruitment pmfessnonals based upon comphancc with the
policies. -

COMPENSATION DISCRIMINATION (VIOLATIONS 2.5)
2, VIOLATION:

" r than January 1, 2013, and continuving, thereafter, ORACLE discriminated against
female employ "'ﬁquormauon Technology. Product Devclopment, and Support roles based.upon

sex by payir g_them less than comparable males employed in smnlar roles, in vxolatzou of 41 CER.
60-1.4(a)(1).* :

During the compliance review, OFCCP reviewed employment policies, practices, and records;
interviewed management, human resources, and non-management employees; examined employee
compimnts analyzed individual employee compensation data and other evidence; and conducted an
onsite inspection of the worksite. Based upon the evidence gathered during the compliance review,

4 ORACLE refused to provnde OFRCCP with complete compensationdata for all relevant employess, including contract and
contingent employees; for.the:full review pericd. ORACLE also did not provide any data demonstrating that its continling
compsnsation disparities have been remedied. Accordingly, OFCCP presumes such data would be unfavorable to ORACLE,
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) n practices resulted in unlavful dsscnmmauon agamst ‘Afncan  Anieyican
employees based upon race.

* See foomnote 4.
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( (

g 1 0 ‘latsr than January 1, 2013 and: con!.mumg thereafter. ORACLE dlscnnunated against
ians in Product Development roles: based upon.race by paymg them less thian comparable Whites
employed in: s1m11ar roles, in. vmlanon of 41 CPF R 60-1 4(a)(1)

'Dunn 3 ﬁna_ compllance review, OFCCP reviewed" employment policies, practices, and records;
i /ed management, human. résources; and non-management employees;. examined. emplcyee
analyzed mdmdual empluye-e compeusauon datg and other & 1dencé, ‘conducted an

i ri liance review,

analys:é. found stathucale s:gmﬂcant pay d:spantles hased upon: racar after contro i
explanatory factors The resuits of OFCCP's regressmn :malyms are attachec! {A

si gmﬁcamly greater than their Asian counterparts who were equally or more quahﬁéd ORACLE’
compensation: pracﬂces resulted in unjawful dsscriminauon agamst Asnan employees based upon
race.

CORRE ouu_ AC QN,

dlscnmmatory to-all
its employees, rcgardless of race. Thxs applies to all aspects of compensation,” mcludmg but not

lmuted to; salary at the time. of p!acemsnt into roles, annual salary adjustments and incontive
compensauon in. Product DeVelopment roles. ORACLE ‘agrees to: 1) cedse the - discmmnato:y
compensation. practice(s) resulting: in, lowey pay: and adverse impact: agamst ‘Asians in. Product
Development roles; 2) provide make-whole remedies fo the class of Asians to include back pay,

- interest, and other employment benefits; and 3) prowde tratning to- employees involved in sefting
and increasing compensation to ensure that the violation does not recur.

6 to: take steps to ensure that its compensatxon system is:ng

8 See footnote 4,
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NG :,of Vnolauonsi"

Based upon the analysxs conducled and the ewdence gathered i
OFCCP . finds that ORACLE paid non-American employees:
roles at. a rate. sngmﬁcanﬂy greater than their American: counterp_ vho wex 'ally or. more.
: quahﬁed ORACLE compen.sauon practices rcsulted m unlawﬁjl discnmmatxon-. gamstAmencan-
em ional orxgm. .

ORACLE must agtee to. take steps to ensure that its. compensanon system is n dx
of its, employees regardless of national origin. Tlus apphes to-all, aspects; of «
bu

igatio hidmg
‘rmted !o, salary at the time of placement mto roles amlual sa]ary ad_] tments and mcentwe
Pmduct Devel pmen_ AC t

ORACLE failed to. perform an in-depth analysis of its. total: employment processes to determine
whether and where impediments to equal employment opportunity exist as required by 41 CF.R. 60-
2 17(b)(3) Specifically, ORACLE failed to identify problem areas in: its,compensation system(s) to
determing whether sex or race based dlspanUes existed.

7 Sea footnote 4.
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Notice of Vmiat:ons

OFCCP No R00192699 .
Page Tofd

CORRECTN A ION:

ORACLE_,must agree to. perform in-depth. analyses of its total employment pmce to- determis
whether. and: where. impedtments to equal employment opportu ity exist; ORACLE must agree to
evaluate ts compensanon system(s). spemﬁcaﬁy base salary, bonus p gTATIS, Wages, pay

increases, restncted stock units (RSU) or other stock awards, promouem relative to' pay, and any
other- beneﬁts. to determme whether there are sex, Iace or nauon origin based' pay- disparities.
‘ . its:current. AAP and will update

ORACLE fe:led to demonstrate good fa:th efforts. to develop-and execute action—onemed progtams |
‘designed to. correct pay disparities as of January i, 2013, Speclﬁcally, ORACLE was unable to

demonstrate that it had conducted any pay equity analyses, or otherwise ‘attemptéd to comect the
prob!em areas identified in 41 C.F.R. 60-2. 17(b)(3) in violation of 41 C. F.R. 60-2.17(c).

c‘gg,n_];ﬁ RRECTIVE ACTION:

ORAClB must agree to conduct an in-depth analysis of its total employment proeesses to determine
whether any impediments to equal opportunity exist. ORACLE miust: then' develop: and mplement
action-otiented - programs designed to remove any identified 1mpedzments and institute salary

adjustment procedures to defermine where and how equity adjustments should: be made to ensure
nondnscrirmnahon

y-!gLA:I! N :

ORACLE fm]ed to develqp and implement an internal: audit and reporting, system. that periodically
effectivenéss of its total afﬁxmatlve ecuon prograni. as requlred by 41 CFR. 60-

: lcally, ORACLE failed: to ‘monitor. its records. of all. perso _l acuvmes. such. as
compensatlon, at all leveis to.ensure its nondiscriminatory policy was carried onf,

CORRE TIVE ACTT N:

ORACLE must agree to implement an internal audit and :epomng system to penodically measnre

the effecuveness of its total affirmative action program, ORACLE must agree to take the following
corrective actions:

a) Monitor records of all personnel activity, such as all components of compensation, to ensure
the non-discriminatory policy is enforced

b) Requife internal repomng on a scheduled basis as to the degtee to which equal employment
opportunity and organizational objectives are attained; :

¢) Review reports with all levels of management;
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)  req) 0 6 (a) .an 60-3;
, I RACLE failed to conduct the advcrse impact analyses requmed by 41 C. FR 60~'—--
3 ISA and 60-3 4

ORACLE wdl ensure that its records are collected and maintained in accordance wnth the,
requlremcnts of 41 CFR 60~1 12(a) and Part 60-3 ORACLE wﬂl ccnduct adversc-un' ‘analyses:”

ﬁhts based on racc, scx. or. nanonnl origm!ethmc group in hi ng :romonon,
other. pefSonnel ‘activities; These: analyscs will be done by job:for’ eac_ '
2% of the labor force in the relcvant labor area.or 2% of: the=apphcable
is. identifi d in the total- selcctmn process. ORACLE wi

proce oL such’ component in accordance
with’ the Umfonn Gmdelmes cn Bmployce Sclcctmn Proccd res, or utilize: seicctlon proceduires.
wlnch do not-result in advcrsc impact. :

10. VIO TIO :

( "cd_ OFCCP ‘access to. records;; mcludmg pnor ycar cnmpcnsauon data for allf: ‘
-empl' poes and complete hiring data for PT!: roles. durinig, the. review period: of Ja uﬂ'ry' 1,2013 -

,,2014 ‘which. are relcvant to the matter: under investigation: an ;:fpemncnt tor
ORACI..E comxihance with Executive Order 11246, as: amended, and the regulatory requirements
at4ICFR.60-l 12; 60 1.20; 60-1.43; 60-2.32 and 60-3.4,

ORACLE must’ unmcdlately provide to OFCCP all relevant compensation and hiring data, which

was requested on April 27, 2015, May 11, 2015, May 28, 2015, July 30, 2015, October 1, 2015,
October 14, 2015, November 2, 2015, and December 15, 20135,
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Notice of Violations
OFCCP No. R00192699
Page 9 of 9

Finally, please note that nothing herein is intended to relieve ORACLE from the obligation to comply
with:the requirements of B.0..11246, Section 503, and/or VEVRAA, their implementing régulations, of
any othér equal employment opportunity/ nondiscrimination $tatute, executive order or regulation. In
addition, this Notice of Violation in no way lLimits the applicebility of the revised regulations
implementing Section 503, 41 C.F.R. Part 60-741 (2014} and the revised regulations implementirg
VEVRAA, 41 C.FR. Part 60-300 (2014),

HOHR M

In order to come into compliance, ORACLE must enter into a binding Conciliation Agreement with
OFCCP that encompasses all of the corrective actions described above. It is our desire to avoid
enforcement proceedings. You may contact me at (415) 625-7839 within five (5) business days of
receipt of this letter if ORACLE would like to begin conciliation and resolution of the specified
violations.

Sincerely,

e Mt

kaobcrt Doles
District Director

cc:  Shauna Holman-Harries (via email: shauna.holman.harries@ORACLE.com)
Director Diversity Compliance, Oracle America, Inc.

Juana Schurman (via email: juana.schurman @ORACLE com)
Vice President and Associate General Counsel, Oracle America, Inc.

Gary R. Siniscalco (via email: grsiniscalco@ orrick.com)
Orrick Herrington & Sutcliffe LLP

Enclosure
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As dJsplayedmthc table below, the results of the, anal
‘ adverse't(‘)fémgie dmpldy‘éc,siin r‘!fémmno_; tion: Téch.fwlggy.';

Oracle

le Employees’

Year'

Nusber of

| Femate Clse

‘Members

Standard
Deviations

2014

Pemale ™

Information
Technology
Employees

133

-2.71

2014

| Development
| . Employees .~ |

. Femnale
Product

1,207

-8.41

214

47

-3.67

ysis'show a. statistically. significant salary disparity
Prédubfﬁevelppmém. and Support roles.

! Oracle pmvitlied"'ﬁ.l’é@ with one year of corhpensation data that included Oraclo employees who were employed at the

- relovant facility on Janviary 12014, Oracle refused to provide OFCCP with ifs prior ycar compensation data:
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W 2 stausucally significant salary dxspanty
elopment toles.

adverse to Africad: American and

. Standard

Year® L Class ]
‘ Deviations

African American
- Prodict

2014 * Development 27 -2.10
Employees

Regression Analysis qusimandWhite Employees’
Snlry pitjfex‘én@e' at Oracle

Standard
Devintions

Year® Class

oo Asians

Product - :
2014 Dévelopmens 3,086 -6.55
Employees -

z Oracle p;'-o'\fided;OFGCP with one year of compensation data that inélud_ed Oracle employees who were employed at the
relevant facility on January. 1, 2014." Oracle refused to provide the Agency prior year compensation data,

3 Omcle pmvndedOFCCP with one year of compensation datﬁ that inqlhded*dﬁgl_e employees who were employed at the
relevant facility on Janwary 1, 2014, Oracle refused to provide the Agency prior year compensation data,
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i, accoun or'
prior to Oracle, full-
and job title,

time/part-titiie status, exempt status; global caree:level,jobspecm]ty. vish status,

As displayed in the table below, the results of the analysis:show a,statisﬁéaily significant salary disparity '
adverse to American employees in Product Development and Support roles.

Regression Analysis of American and Non-American Emﬁloyees’

‘Salary Difference af Oracle
Year! Class Number of Standard
American Deviations
Class Members
American
Product
2014 Development 3,501 107
Employees
American
' Support
2014 Em;ﬁz;ees 185 -3.65
* Oracle provided OFCCP with one year of compensation data that included Orucle employees who were exuployed at the

relevant facility on January 1, 2014, Oracle refused to provide the Agency prior year compensation data,

3 .
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UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR,

OALJ Case No. 2017-OFC-00006
Plaintiff,

OFCCP No. R00192699
V.

ORACLE AMERICA, INC.,

Detendant.

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA,
. INC.’S INTERROGATORIES, SET ONE {AS AMENDED)

The United States Department of Labor, Office of Federal Contract Compliance
Programs (“OFCCP”), by and through the Office of the Solicitor, hereby submits its objections

and answers to Defendant Oracle America, Inc.’s Interrogatories, Set One (As Amended).

PRELIMINARY STATEMENT

Discovery in this matter is currently ongoing. Each and every following response is
rendered and based upon information reaéonably available to OFCCP at the time of preparation
of these responses. OFCCP reserves the right to amend the responses to these Interrogatories as
discovery progresses. OFCCP will provide sﬁpplemental responses in the event any further
responsive material comes within its knowledge, possession, custody or control,

OFCCP has not completed its respective discovery in this action. OFCCP, therefore,
specifically reserves the right to introduce any evidence from any source which may hereinafter

be discovered in testimony from any witness whose identity may hereafter be discovered.

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
INTERRCGGATORIES, SET ONE (AS AMENDED)
{OALJ CASE NO. 2017-OFC-00006)
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GENERAL OBJECTIONS

1. OFCCP objects to each of Defendant’s Interrogatories to the extent that it is premature at
this early stage of discovery, At this time, many material facts supporting OFCCP’s contentions
remdin uniquely in Oracle’s custody and control. To date, OFCCP has not yet obtained
significant discovery from Oracle, including data and documents that Oracle failed to producé
during the compliance review (see Amended Complaint Y 1-15) and in this litigation, data and
documents regarding Oracle's hiring and compensation practices outside the review period, and
depositions of persons knowledgeable about Oracle’s hiring and compensation practices.
Federal Rule of Civil Procedure 33(a)(2) permits courts to protect parties from abusive
interrogatories, particularly those served before discovery is complete, providing that when an
interrogatory asks for “opinion or contention[,] . . . the court may order that the interrogatory
need not be answered until designated discovery is complete, or until a pretrial conference or
some other time.” Fed. R. Civ. P. 33(&)(2).
OFCCP’s position is supported by ample authority in the Ninth Circuit. See, e.g., Miles
v. Shanghai Zhenhua Port Mach. Cé., 2009 WL 3837523, at *1 (W.D. Wash. 2009)
(“Contention interrogatories which ‘systematically track all of the allegations in an opposing
party’s pleading, and that ask for ‘cach and every fact’ and application of law to fact that support
“ the party’s allegations are an abuse of the discovery process because they are overly broad and
unduly burdensome.”) (quoting Lucero v. Valdez, 240 F.R.D. 591, 594 (D. N.M. 2007))
(permitting a plaintiff to rest on-allegations in the complaint in response to a contention
interrogatory a full eleven months into discovery); see also Aldapav. Fowler Packing Co. Inc.,
310 F.R.D. 583, 591 (E.D. Cal. 201 5).
Courts in the Ninth Circuit also routinely reject a defendant’s use of contention
interrogatories when they attempt to prematurely narrow a plaintiff’s case. See, e.g., Advocare
International, L.P. v. Scheckenbach, 2009 WL 3064867, at *1 (W.D. Wash. 2009) (denying

defendant’s motion to compel a response to an “overly broad” contention interrogatory as “an

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
INTERROGATORIES, SET ONE (AS AMENDED)
(OALJ CASE NO. 2017-OFC-00006)
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attempt to prevent the plaintiff from using any evidence or argument, other than that already
provided™).

Moreover, courts have held that it is inefficient and burdensome to require a plaintiff to
provide responses to contention interrogatories that would be incomplete during early phases of
discovery, as would be the case here. See Inre eBay Seller Antitrust Litigation, 2008 WL
5212170, at *2 (N.D. Cal. 2008) (denying defendant's motion to compel responses to contention
interrogatories early in discovery because the plaintiff s answers “likely would be materially
incomplete,” and given “the tentative nature of any responses ge_:nerated at this stage,” they
“would be of questionable value to the goal of efficiently advancing the litigation™); E.E.O.C. v.
Sterling Jewelers Inc., 2012 WL 1680811, at *8§ (W.D. N.Y. 2012) (sustaining EEOC’s
objections to contention interrogatories as “premature or seeking information currently in
[defendant’s] own control™); see also Campbell v. Facebook, Inc., 2015 WL 3533221, at *35
(N.D. Cal. 2015) (same, noting that the defendant had “better access to the information” sought).
The Campbell court also rejected the defendant’s request that the plaintiff be ordered to update
answers 1o interrogatories over the course of litigation, explaining that “[i]t strikes the Court as
unnecessarily burdensome to constantly revise and update such responses.” Id. at *6.

" Defendant’s contention interrogatories served on OFCCP are wholly inappropriate at this time
for all of the same reasons.'
2. OFCCP objécts to each of Defendant’s Interrogatories to the extent that they seek

information subject to any privilege, including but not limited to: the attorney-client privilege, '

! Moreover, numerous other courts in the Ninth Circuit have rejected the use of contention interrogatories in

similar contexts. See, e.g., Amgen, Inc. v. Sandoz, Inc., 2016 WL 1039029, at ¥4 (N.D. Cal. 2016) (“[Defendant]
has not demonstrated that its interrogatory is appropriate at this stage as it has not shown how responding to its
interrogatories before substantial discovery has been conducted will contribute meaningfully to clarifying the issues
in the case or narrowing the scope of the dispute.”); Cardoza v. Bloomin'® Brands, Inc., 2015 WL 387 3916, at *1-2
(D. Nev. 2015} (holding that contention interrogateries served shortly after the opening of discovery and ten months
before its close were premature); Folz v. Union Pac. RR Co., WL 357929, at *2 (S.D. Cal, 2014) (“[Clourts are
reluctant to allow contention interrogatories, especially when the responding party has not yet abtained enough
information through discovery to respond.”); S.E.C. v. Berry, WL 2441706, at *4 (N.D. Cal. 2011) (“Contention
interrogatories asking for ‘each and every fact,” or application of law to fact, that supports particular allegations in
an opposing pleading may be held overly broad and unduly burdensome.” (quoting Schwarzer et. al., Cal. Prac.
Guide: Fed. Civ. Pr. Before Trial § 11:1682 (The Rutter Group 2010)).

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC."S
INTERROGATORIES, SET ONE (AS AMENDED)
(OALJ CASE NO. 2017-OFC-00006)
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attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, trial preparation privilege, or any other privilege or exemption provided by the Rules
of Pfactice, Federal Rules of Civil Procedure or Evidence, or the common law.

3. OFCCP objects to each of Defendant’s Interrogatories to the extent that they seek any
documents or information previously produced or not within OFCCP’s custody, possession, or
control.

4. OFCCP objects to each of Defendant’s Interrogatories to the extent that they seek any
documents or information that is irrelevant or otherwise beyond the scope of discovery permitted
in this proceeding.

5. OFCCP objects to the “DEFINITIONS AND INSTRUCTIONS” section as containing
vague, ambiguous, and unintelligible definitions, and seeking to impose additional requirements
on OFCCP that exceed and/or are inconsistent with the Federal Rules of Civil Procedure, Judge
Larsen’s Pre-Hearing Order, 29 C.F.R. Part 18, and 41 C.F.R. 60-30.

6. OFCCP objects to each of Defendant’s Interrogatories to the extent they seek discovery
that is not proportional to the needs of the case. Proportionality includes the parties’ relative
access to relevant information. Fed. R. Civ. P. 26(b)(1). To the extent that Oracle possesses
documents or has information that OFCCP does not, including discovery requested by OFCCP
but not yet produced by Oracle, OFCCP properly objects. OFCCP further objects to each of
Defendant’s Interrogatories as being premature to the extent they ask OFCCP to provide
information to Oracle that Or.acle has prevented OFCCP from obtaining.

7. OFCCP objects to each of Defendant’s Interrogatories to the extent they assert or
presume that.OFCCP was required to allege statistical data in its Amended Complaint. To the
contrary, in OFCCP v. JPMorgan Chase & Co., 2017-OFC-00007, at 2 (Apr. 5, 2017), the ALJ
recently denied a motion to dismiss that had argued that OFCCP was required to summarize the

regression analysis in the Complaint. Instead, the ALJ found that the allegation “that the
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discrimination is supported by statistical evidence™ was sufficient to put the contractor on notice
of the violations and satisfied the pleading requirements of 41 C.F.R. § 60-30(b). Id. at 6.
Statistical data supporting OFCCP’s claims of discrimination will be developed and refined,
during and after discovery. Any attempt to bind OFCCP, though these interrogatories, to a
particular set of statistics at the pleading stage would be both unfair and inefficient. See Jenkins
v. N.Y. City Transit Auth., 646 F.Supp.2d 464, 469 (S.D. N.Y. 2009)("It would be inappropriate
to require a plé.intiff to produce statistics to support her disparate impact claim before the
plaintiff has had the benefit of discovery”). The time for assessing OFCCP’s statistical evidence,
including whether it accounts for all relevant variables, is after discovery has closed and the case
is tried. See Barrett v. Forrest Laboratories, Inc., 39 F.Supp.3d 407, 430 (S.D. N.Y. 2014).
Furthermore, it is impossible for OFCCP to make any refinements to statistics in this case until
Defendants produce the myriad relevant records they refused to provide to OFCCP and have not

yet provided in discovery.

INTERROGATORIES
INTERROGATORY NO. 1:

Identify each PERSON by name, title, role, and last known contact information who
participated in the “COMPLIANCE REVIEW” referenced in Paragraph 6 of the Amended
Complaint, whether by way of providing interviews, conducting interviews, providing

information, requesting information, or assessing or reviewing the information provided.
RESPONSE:

OFCCP incorporates the general ébjections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government's informant

privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
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Procedure, or exempﬁon provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the term “participated in” as vague and ambiguous because it
is not clear what constitutes participation. In the widest sense of the term, participation might
include individuals who had no meaningful role in the Compliance Review, such as technical
personnel that maintain systems relevant to the investigation but have no knowledge of the
actual investigation, OFCCP also objects to the term “role” as vague and ambiguous. For
example, “role” could mean the actions that the person took or the person’s formal title.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to fully answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in supervisory and management positions to ascertain everyone who
provided information that OFCCP obtained during the compliance review. This would include
people involved with the databases, who built spreadsheets or populated some, who were
involved in collecting documents, etc.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCP further objects to the Interrogatory because it seeks each individual’s contact
information for persons’ represented by counsel. OFCCP’s personnel (current or former) may
be contacted through OFCCP’s counsel at the Office of the Solicitor.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone who was involved in providing information that OFCCP received during the
compliance review, to include managers a;nd supervisory personnel, available to OFCCP so that

OFCCP can fully identify everyone who provided information for the compliance review.

QFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
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Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, that may have, in
some capacity, “participated in” or “provided] information” for the compliance review include
Oracle’s management and supervisory employees, people in Oracle’s human resources and/or
personnel departments, Oracle employees or agents involved in its compliance with the
Executive Order and implementing regulations identified in this litigation, people involved in

securing and processing information provided to OFCCP, etc., and the following OFCCP

personnel.

I. Janette Wipper, Regional Director

2. Jane Suhr, Deputy Regional Director
3. Robert Doles, District Director

4, Hea Jung Atkins, Special Assistant

Brian Mikel, Area Office Director
Hoan Luong, Compliance Officer
Anna Liu, Compliance Officer

J ennifer Yeh, Compliance Officer

o =B

Milton Crossland, Compliance Officer
10.  Molly Almeida, Compliance Officer
1. Francisco Melara, Regional Liaison
12.  Shirong (Andy) Leu, Statistician

13, Robert LaJeunesse, Branch Chief of Expert Services

INTERROGATORY NO, 2:
State all facts that support the allegation in Paragraph 7 of the Amended Complaint that

“Oracle discriminated against qualified female employees in its Information Technology,
Product Development and Support lines of business or job functions at Oracle Redwooed Shores

based upon sex by paying them less than comparable males employed in similar roles.”

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
INTERROGATORIES, SET ONE (AS AMENDED)
(OALJ CASE NO. 2017-0FC-00006)

7



RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
prbduce any documents peﬁding a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive o'nly to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from iis unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identiﬁed in the documents that OFCCP produced during this litigatidn and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior df:grees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,

Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
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for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expett testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
statements in the Amended Complaint and refers Oracle to the responsive documents that it
produced during discovery, including, but not limited to, the NOV and Attachment, and the
compensation database that Oracle provided to OFCCP for the 2014 snapshot. OFCCP further
responds that that upon initiating a compliance review of Oracle’s headquarters in Redwood
Shores, California, OFCCP conducted a comprehensive analysis and evaluation of the hiring
and employment practices of Oracle, the written affirmative action program (AAP), and the
results of the affirmative action efforts undertaken by Oracle, including a desk audit, on-site
review and off-site analysis.

Specifically, OFCCP analyzed and evaluated Oracle’s AAP and supporting
documentation, and other documents related to the contractor’s personnel policies and
employment actions that may be relevant to a determination of whether Oracle complied with
the requirements of the Executive Order, VEVRRA, Section 503 and their implementing

reg_ulations, including but not limited to: employment policies, practices, records, and actions;
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management, human resources, non-management employee, and former employee statements;
employee complaints; one-year of individual employee compensation data and other evidence;
Labor Condition Applications; Oracle’s compliance history by reviewing OFCCP internal
database system, and review any information received from EEOC, State or local FEP, and/or
other labor and employment agencies, such as the Department of Labpr'é Veterans’
Employment and Training Service and Wage and Hour Division, and publically available
company information; and Oracle's hiring data, workforce data and appropriate labor market
workforce availability statistics. OFCCP also obtained and analyzed any complaints filed
against Oracle through the Equal Employment Oppertunity Commission (EEQC), the State
and/or Local Fair Employment Practice (FEP) agency, and/or other government agencies.
Additionally, OFCCP requested additional information from Oracle during the compliance
review that Oracle withheld (see Amended Complaint §9 11-15) that is relevant to a
determination of whether Oracle complied with the requirements of the Executive Order and the
regulations. |

OFCCP further responds that during the compliance review of Oracle headquarters,
OFCCP evaluated and analyzed Oracle’s compensation information and evidence gathered in
the investigation and found statistically significant pay disparities based upon gender between
females and males after controlling for Jegitimate explanatory factors in the Information
Technology, Product Development, and Support lines of business. Within these lines of
business, OFCCP controlled for the foliowing factors: job title, full-time/part-time status,
exempt status, global career level, job specialty, estimated prior work experience, and company
tenure/work experience at Oracle. Even after controlling for such factors in the analysis, female
employees were paid significantly less than male employees in the Information Technology,
Product Development, and Support lines of business. OFCCP will supplement this response as
more documents and data are produced during discovery under the supervision of the office of

administrative law judges.
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INTERROGATORY NO. 3:

Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Paragraph 7 of the Amended Complaint, including the nature of the facts of
which the PERSON identified has knowledge.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative procéss privilege, the
governmental privilege for investigative files and techniques, the g_overnmeht's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witneésed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Intetrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this.
request, OFCCP would need to literally interview thousands of Oracle employees to include
employees in supervisory and management positions to ascertain everyone who has knowledge

of the discrimination.
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OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of the discrimination so
that OFCCP can identify all of the people who have knowledge of the discrimination.

QFCCP objects io this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with resi)ect to the term
“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the Interrogatory to the extent it seeks each individual’s
contact information for individuals that are represented by counsel. OFCCP’s personnel (current
or former) may be contacted through OFCCP’s counsel at the Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have

knowledge of the facts giving rise to the allegations made in the Amended Complaint include:

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.S
INTERROGATORIES, SET ONE (AS AMENDED)
{QALIJ CASE NO. 2017-CFC-60006)
12 '




Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this reéponse as more documenits and
data are produced during discovery under the supervision of the office of administrative law

judges.

INTERROGATORY NOQO. 4:
As to each qualified female employee allegedly discriminated against as referenced in
Paragraph 7 of the Amended Complaint, identify by name and job title the comparable male or

males employed in similar roles.
RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. S‘ee
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a persoﬁ for the Rule 30(b)}(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
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documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produc.ed during this litigation and the
underlyihg investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired.by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b){6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4}(D).

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of thé request itself,” OFCCP makes this dbjection here because this Interrogatory
referred to materials outside of the Interrogatory itself. |

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
response to Interrogatory No. 2, its statements in the Amended Complaint and refers Oracle to

the responsive documents that it produced during discovery, including, but not limited to, the
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NOV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 snapshot. The compensation database provided to OFCCP by Oracle lists the names of
male employees in the Information Technology, Support, and Product Development lines of
business, as well as their job titles that OFCCP alleges were compara.ble male employees in
similar roles to female employees based on the snapshot of data Oracle provided as of January
1,2014. The compensation database provided to OFCCP by Oracle also lists the names of
females in the Information Technology, Support, and Product Development lines of business, as
well as their job titles that OFCCP alleges were victims of discrimination based on the snapshot
of data Oracle provided as of January 1, 2014. As more data is produced, including data from
2013 and since the snapshot from January 1, 2014 through the present, OFCCP expects that
additional males, as well female victims of discrimination, will be identified. OFCCP will
supplement this response as more documents and data are produced during discovery under the

supervision of the office of administrative law judges.

INTERR RY

For each qualified female employee allegedly discriminated against as referenced in
Paragraph 7 of the Amended Complaint, state all facts that support the eillegation that the

male(s) identified as similarly situated and comparable were similarly situated and comparab]e.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant |
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or

Evidence, or the common law.
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OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30{b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of -
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks

disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).
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OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,

oppressive, not relevant, and not proportional to the needs of the case with respect to thé term
““all facts™ because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself;” OFCCP makes this objection here because this Mterrogétory
referred to materials outside of the Interrogatory itself,

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2 and 4, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of male employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable male
employees in similar roles to female employees based on the snapshot of data Oracle provided
as of January 1, 2014. The compensation database provided to OFCCP by Oracle also lists the
names of females in the Information Technology, Support, and Product Development lineé of
business, as well as their job titles that OFCCP alleges were victims of discrimination based on
the snapshot of data Oracle provided as of January 1, 2014. OFCCP further responds that it
determined which roles were similar by reviewing evidence gathered during the compliance
review. As more data is produced, including data from 2013 and since the snapshot from
January 1, 2014, through the present, OFCCP expects that additional comparable males, as well

female victims of discrimination, will be identified. OFCCP will supplement this response as
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2

more documents and data are produced during discovery under the supervision of the office of

administrative law judges.

INTERROGATORY NO. 6:
State all facts that support the table contained in Paragraph 7, which table contains the

headings “Class,” “Number of Female Class Members,” and “Standard Deviations,” including
the statistical data used, the analysis and methodologies used, the computations used to

determine the standard deviations, and the identities of the female employees.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial préparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law. |

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.2 The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery

has closed and the case is tried.3 Further, it is impossible for OFCCP to make any refinements

See Jenkins, 646 F.Supp.2d 469 (“Tt would be inappropriate to require a plaintiff to
produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery™).

; See Barrett, 39 F.Supp.3d 430,
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to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet produced in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)}(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example, |
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that

OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
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forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4XD).

OFCCP also objects to the term “Paragraph 7" as vague and ambiguous because Oracle
did not identify the document containing the paragraph 7 to which it refers. OFCCP likewise
objects to the terms “statistical data used,” “the analysis and methodologies used,” the
computations used.” For these latter three terms the context of “used”™ it is not known and it is
not clear which “statistical data,” “analysis,” “methodologies” and “computations” that Oracle
is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all facts” because this term is not
confined to the priricipal or material facts of the case, but seeks the identity of each and every
. fact, however minor, that may relate to the case.

OFCCP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the wriﬁen discovery] to refer to .materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory'Nos. 2, 4 and 5, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP

for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the

OFCCP’S OBIECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.”S
INTERROGATORIES, SET ONE (AS AMENDED)
(OALJ CASE NO. 2017-0OFC-00006)

20




names of male employees in the Product Development, Support and Information Technology
lines of business, as well as their job titles that OFCCP alleges were comparable male -
employees in similar roles to female employees based on the snapshot of data Oracle provided
as of January 1, 2014. The compensation database provided to OFCCP by Oracle also lists the
names of females in the Product Development, Support and Information Technology lines of
business, as well as their job titles, that OFCCP alleges were victims of discrimination based on
the snapshot of data Oracle provided as of Janvary 1, 2014, OFCCP further responds that
during the compliance review, OFCCP evaluated and analyzed Oracle’s compensation
information and found statistically significant pay disparities adverse to female employees after
controlling for legitimate explanatory factors in the duct Development, Support and Information
Technology lines of business. Within these lines of business, OFCCP controlled for the
following factors: job title, full-time status, exempt status, global career level, job specialty,
estimated prior work experience, and company tenure/work experience within Oracle. Even
after controlling for such factors in the analysis, female employees were paid significantly less
than in the Product Development line of business zit -8.41 standard deviations, the Support line
of business at -3.67 standard deviations and the Information Technology line of business at -
2.71 standard deviations. As more data is produced, including data from 2013 and since the
snapshot from January 1, 2014 through the present, OFCCP expects that additional comparable
males, as well as female victims of discrimination, will be identified in the Product
Development, Support and Information Technology lines of business. OFCCP will supplement
this response as more documents and data are produced during disc-overy under the supervision

of the office of administrative law judges.

INTERROGATORY NO. 7:
State all facts that support the allegation in Paragraph 8 of the Amended Complaint that

“Oracle discriminated against qualified African Americans in Product Development roles at
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Oracle Redwood Shores based upon race by paying them less than comparable Whites

employed in similar roles.”

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protecied by the attorney-client privilege,
attorney work-product doctrine, the government's deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include‘not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the

underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
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regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 35 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6). deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of eaéh and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
response to Interrogatory No. 2, its statements in the Arﬁended Complaint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 snapshot. OFCCP further responds that during the compliance review of Oracle
headquarters, OFCCP evaluated and analyzed Oracle’s compensation information and evidence
gathered in the investigation and found statistically significant pay disparities based upon race
between African Americans and Whites after controlling for legitimate explanatory factors in
the Product Developrﬁent line of business. Within this line of business, OFCCP controlled for
the following factors: job title, full-time/part-time status, exempt status, global career level, job

specialty, estimated prior work experience, and work experience at Oracle. Even after
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controlling for such factors in the analysis, African American employees were paid significantly
less than White employees in the Product Development line of business. OFCCP will
supplement this response as more documents and data are produced during discovery under the

supervision of the office of administrative law judges.

INTERROGATORY NO. §:

Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Paragraph 8 of the Amended Complaint, including the nature of the facts of
which the PERSON identified has knowledge.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it secks information protected by the attorney-client privilege,
attorney work-p.roduct doctrine, the government’s deliberative prbcess privilege, the
governmental privilege for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objécts to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was

referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
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knowledge, etc. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etec.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
request, OFCCP would need to literally interview thousands of Oracle employees to include
employees in supervisory and management positions to ascertain everyone who has knowledge
of the discrimination.

OFCCP again objects t.o the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP everyone who might have knowledge of the
discrimination so that OFCCP can identify all of the people who have knowledge of the
discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as -it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowleclge,‘ OFCCP will count this as two
interrogatories. |

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the

request/Interrogatory “requires [the party answering the written discovery] to refer to materials
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‘outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the request to the extent it seeks each individual’s contact
information on the grounds of the Privacy Act and that they are répres;ented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this response as more documents and
data are produced during discovery under the supervision of the office of administrative law

judges.

INTERROGATORY NO. 9:

As to each African American allegedly discriminated against as referenced in Paragraph
8 of the Amended Complaint, identify by name and job title the comparable White or Whites

employed in similar roles.

RESPONSE:

OFCCP incorporates the gencral objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
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Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OF CCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
f)rior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production respenses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that

OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
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forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/lnterrb gatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Inferrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2 and 7, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
" for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to African American employees based on the snépéhot of data Oracle
provided as of January 1, 2014. The compensation database provided to OFCCP by Oracle also
lists the names of Aftican Americans in the Product Development line of business, as well as
their job titles that OFCCP alleges were victims of discrimination based on the snapshot of data
Oracle provided as of January 1, 2014. As more data is produced, including data from 2013 and
since the snapshot from January 1, 2014, through the present, OFCCP expects that additional
Whites, as well African American victims of discrimination, will be identified. OFCCP will
supplement this response as more documents and data are produced during discovery under the

supervision of the office of administrative law judges.

INTERROGATORY NO. 10:
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For each qualified African American allegedly discriminated against as referenced in
Paragraph 8 of the Amended Complaint, state all facts that support the allegation that the White

employee(s) identified as similarly situated and comparable were similarly situated and

comparable.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it secks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of.Civil
Procedure, or exefnption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law. _

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection Nd. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle beéause Oracle
refused to provide a person for the Rule 30(b){6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responswe only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested 1nf0rmat1on during the compliance review and

obstructing OFCCP’s ability to acquire this same information duting discovery. For example,
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as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior saIary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional.to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

To the ektent that the following objection that Defendant .:used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporatés herein its
responses to Interrogatory Nos. 2, 7 and 9, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited

to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
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for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to African American employees based on the snapshot of data Oracle
provided as of January 1, 2014. The compensation database provided to OFCCP by Oracle also
lists the names of African Americans in the Product Development line of business, as well as
their job titles that OFCCP alleges were victims of discrimination based on the snapshot of data
Oracle provided as of January 1, 2014, OFCCP further responds that it determined which roles
were similar by reviewing evidence gathered during the compliance review. As more data is
produced, including data from 2013 and since the snapshot from January 1, 2014, through the
present, OFCCP expects that additional Whites, as well African American victims of
discrimination, will be identified. OFCCP will supplement this response as more documents
and data are produced during discovery under the supervision of the office of administrative law

judges.

TERROGATORY 11:

State all facts that support the allegation contained in Paragraph 8 of the Amended
Complaint that there was a standard deviation of -2.10, including the statistical data used, the
analysis and methodologies used, and the computations used to determine the standard

deviations.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the

governmental privilege for investigative files and techniques, the government’s informant
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privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.4 The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery
has closed and the case is tried.5 Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet provided in discovery.

OF C.CP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. I. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information |
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of

repeatedly failing to produce requested information during the compliance review and

' See Jenkins, 646 F.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benetit of
discovery™). ,
: See Barrett, 39 F.Supp.3d 430.
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obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert tcstimony. Finally, OFCCP objects to this interrogatory insofar as it secks
disclosure of informgtion protected under Fed. R. Civ. P. 26(b)(4)(D). |

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologies used,” the computations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “statistical data,” “analysis,” “methodologies” and
“computations” that Oracle is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensdme, oppressive, not
proportional to the needs of the case with respect to the term “all facts” because this term is ndt
confined to the principal or material facts of the case, but secks the identity of each and every
fact, however minor, that may relate to the case.

OFCCP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the

needs of the case.
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To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 7, 9 and 10, its statements in the Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists
the names of White employees in the Information Technology, Support, and Product |
Development lines of business, as well as their job titles that OFCCP alleges were comparable
White employees in similar roles to African American employees based on the snapshot of data
Oracle provided as of January 1, 2014. The compensation database provided to OFCCP by
Oracle also lists the names of African American in the Product Development line of business, as
well as their job titles, that OFCCP alleges were victims of discrimination based on the snapshot
of data Oracle provided as of January 1, 2014. OFCCP further responds that during the
compliance review, OFCCP evaluated and analyzed Oracle’s compensation information and
found statistically significant pay disparities adverse to African American employees after
controlling for legitimate explanatory factors in the Product Development line of businesé.
Within this line of business, OFCCP controlled for the following factors: job title, full-time
status, exempt status, glqbal career level, job specialty, estimated prior work experience, and
company tenure/Oracle work experience. Even after controlling for such factors in the analysis,
African American employees were paid significantly less than White employees in the Product
Development line of business at -2.10 standard deviations. As more data is produced, including

data from 2013 and since the snapshot from January 1, 2014 through the present, OFCCP
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expects that additional comparable Whites, as well as African American victims of
discrimination, will be identified. OFCCP will supplement this response as more documents

and data are produced during discovery under the supervision of the office of administrative law

judges.

INTERROGATORY NO. 12:

State all facts that support the allegation in Paragraph 9 of the Amended Complaint that
“Oracle discriminated against qualified Asians in Product Development roles at Oracle
Redwood Shores based upon race by paying them less than comparable Whites employed in

similar roles.”

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure. or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle

refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
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produce any documents pending a protective order to include not even producing responsive:
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the cdmpliance review and
obstructing OF CC_P’S ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced durihg this H‘zigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, exf,ernal arbitration complaints, documents
regarding compensation and hiring, etc, Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 2“6(b)(4)_(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of cach and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
response to Interrogatory No. 2, its statements in the Amended Complaint and refers Oracle to

the responsive documents that it produced during discovery, including, but not limited to, the
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NOV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 snapshot. OFCCP further responds that during thie compliance review of Oracle
headquarters, OFCCP evaluated and aﬁalyzed Oracle’s compensation information and evidence
gathered in the investigation and found statistically significant pay disparities based upon race
between Asians and Whites after controlling for legitimate explanatory factors. Within this line
of business, OFCCP controlled for the following factors: job title, full-time/part-time status,
exempt status, global career level, job specialty, estimated prior work experience, and work
experience at Oracle. Even after controlling for such factors in the analysis, Asian employees
were paid significantly less than White employees in the Product Development line of business.
OFCCP will supplement this response as more documents and data are produced during

discovery under the supervision of the office of administrative law judges.

INTERROGATORY NO, 13:

Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Paragraph 9 of the Amended Complaint, including the nature of the facts of
which the PERSON identified haé knowledge.

RESPONSE.:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or

Evidence, or the common law.
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OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include emplovees in supervisory and management positions to a:scertain everyone who has
knowledge of the discrimination, 7

OFCCP again objects to the Interrogatory as being unduly burdensdme, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCP still further objects because the interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP everyone who might havé knowledge of the
discrimination so that OFCCP can identify all of the people who have knowledge of the
disoﬁminatiori. | |

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not 'proportional to the needs of the case with respect to the term
“al] facts” if the nature of the facts includes every fact, however, minor that the person knows

regardless of how the person obtained knowledge of the alleged fact.
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OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the Interrogatory to the extent it seeks each individual’s
contact information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Ofac!e; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this fesponse as more documents and

data are produced during discovery under the supervision of the office of administrative law

Judges.
INTERROGATORY NO. i4:

As to each Asian allegedly discriminated against as referenced in Paragraph 9 of the
Amended Complaint, identify by name and job title the comparable White or Whites employed

in similar roles.
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RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedute or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readiiy available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unciean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data

-regarding name of school attende_d and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,

Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
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for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition thaf
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

To the extent that the following objection that Defendant used during written discovery
is a valid .objection since the parties are meeting and conferring about it: the
requ.est/lnterrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself. |

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2 and 12, its statements in the Amendcd Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
name.s of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to Asian employees based on the snap:shot of data Oracle provided as
of january 1,2014. The compensation database provided to OFCCP by Oracle also lists the
names of Asians in the Product Development line of business, as well as their job titles that
OFCCP alleges were victims of discrimination based on the snapshot of data Oracle provided as
of January 1, 2014. As more data is produced, including data from 2013 and since the snapshot

from January 1, 2014, through the present, OFCCP expects that additional Whites, as well
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Asian victims of discrimination, will be identified. OFCCP will supplement this response as
more documents and data are produced during discovery under the supervision of the office of

administrative law judges,

INTERROGATOR 15:
For each qualified Asian allegedly discriminated against as referenced in Paragraph 9 of
the Amended Complaint, state all facts that support the allegation that the White employee(s)

identified as similarly situated and comparable were similarly situated and comparable.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evi»d_ence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive

documents that were not covered by the protective order, and has produced information
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responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obsfructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
pfior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compénsation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 35 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
““al{ facts” because this term is not confined to the principal or material facts of the case, but
secks the identity of each and every fact, however minor, that may relate to the case.

To the extent that the following objection that Defendant used during .Written discovery
is a valid objection since the parties are meeting and conferring about it: the |
request/Interrogatory “requires [the party answering the written &iscovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory

referred to materials outside of the Interrogatory itself.
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Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 12 and 14, its statements in thé Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists

the names of White employees in the Information Technology, Support, and Product
| Development lines of business, as well as their job titles that OFCCP alleges were comparable
. White employees in similar roles to Asian employees based on the snapshot of data Oracle
provided as of January 1, 2014, The compensation database provided to OFCCP by Oracle also
lists the names of Asians in the Product Development line of business, as well as their job titles
that OFCCP alleges were victims of discrimination based on the snapshot of data Oracle
provided as of January 1, 2014, OFCCP further responds that it determined which roles were
similar by reviewing evidence gathered during the compliance review. As more data is
produced, including data from 2013 and since the s;napshot from January 1, 2014, through the
present, OFCCP expects that additional Whites, as well Asian victims of discrimination, will be
identified. OFCCP will supplement this response as more documents and data are produced

during discovery under the supervision of the office of administrative law judges.

INTERROGATORY NQ, 16:
State all facts that support the allegation contained in Paragraph 9 of the Amended

Complaint that there was a standard deviation of -6.35, including the statistical data used, the
analysis and methodologies used, and the computations used to determine the standard

deviations.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protected by the attorney-client privilege,
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attorney work;product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the commoﬁ law, ‘

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.6 The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery -
has closed and the case is tried.7 Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet provided in discovery.

_ OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refuéed to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has .prod_uced inforrﬁation

responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to

8 See Jenkins, 646 F.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery”). : '
See Barrett, 39 F.Supp.3d 430.
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this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatediy failing to produce requested informatioh during the compﬁance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production respanses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a persoﬁ for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this intefrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4 (D).

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologies used,” the compﬁtations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “statistical data,” “analysis,” “methodologies™ and
“computations” that Oracle is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all .facts” because this term is ho_t
confined to the principal or material facts of the case, but seeks the identity of each and every

fact, however minor, that may relate to the case.
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OFCCP furthef objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP erﬁployed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 12, 14 and 15, its statements in the Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists
the names of White employees in the Information Technology, Support, and Product
Development lines of business, as well as their job titles that OFCCP alleges were comparable
White employees in similar roles to Asian employees based on the snapshot of data Oracle
provided as of January 1, 2014. The compensation database provided to OFCCP by Oracle also
lists the names of Asians in the Product Development line of buéiness, as well as their job titles,
that OFCCP alleges were victims of discrimination based on the snapshot of data Oracle
provided as of January 1, 2014. OFCCP further responds that during the compliance review,
OFCCP evaluated and analyzed Oracle’s compensation information and found statistically
significant pay disparities adverse to Asian employees after controlling for legitimate
explanatory factors in the Product Development line of business; Within this line of business,
OFCCP controlled for the following factors: job title, full-time status, exempt status, global

career level, job specialty, estimated prior work experience, and company tenure/Oracle work
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experience. Even after controlling for such factors in the analysis, Asian employees were paid
significantly less than White employees in the Product Development line of business at -6.55
standard deviations. As more data is produced, including data from 2013 and since the snapshot
frorh January 1, 2014 through the present, QFCCP expects that additional comparable Whites,
as well as Asian victims of discrimination, will be identified. OFCCP will supplement this
response as more documents and data are produced during discovery under the supervision of

the office of administrative law judges.

INTERROGATORY NOQ. 17:
State all facts that support the allegation in Paragraph 10 of the Amended Complaint,

that “Oracle utilized . . . a recruiting and hiring process that discriminates égainst [non-Asian]
applicants in favor of Asian applicants, . . . based upon race for positions in the [PT1] job group

and Product Development line of business™ at HQCA.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it secks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See

cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
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premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensatfon data such as the 1/13/13 .snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal coﬁlplaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b){(4)(D).

OFCCP objects to this Interrogétory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proi)ortional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but

seeks the identity of each and every fact, however minor, that may relate to the case.
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Subject to and without waiving the foregoing objections, OFCCP incorporates its
statements in the Amended Complaint and refers Oracle to the responsive documents that it
produced during discovery, including, but not limited to, the NOV and Attachment, and the
hiring databases that Oracle provided to OFCCP. OFCCP further responds that that upon
initiating a compliance review of Oracle’s headquarters in Redwood Shores, Califorhia, OFCCP
conducted a comprehensive analysis and evaluation of the hiring and employment practices of
Oracle, the written affirmative action program (AAP), and the results of the affirmative action
efforts undertaken by Oracle, including a desk audit, on-site review and off-site analysis.

Specifically, OFCCP analyzed and evaluated Oracle’s AAP and supporting
documentation, and other documents related to the contractor’s personnel policies and
employment actions that may be relevant to a determination of whether Oracle complied with
the requirements of the Executive Order, VEVRRA, Section 503 and their implementing
regulations, including but not limited to: employment policies, practices, records, and actions;
management, human resources, non-management employee, and former employee statements;
employee complaints; one-year of individual employee compensation data and other evidence; '

Labor Condition Applications; Oracle’s compliance history by reviewing OFCCP internal

database system, and review any information received from EEOC, State or local FEP, and/or

other labor and employment agencies, such as the Department of Labor's Veterans’
Employment and Training Service and Wage and Hour Division, .and publically available
company information; and Oracle's hiring data, workforce data and appropriate labor market
workforce availability statistics. OFCCP also obtained and analyzed any complaints filed
against Oracle through the Equal Employment Opportunity Commission (EEOC), the State
and/or Local Fair Employment Practice (FEP) agency, and/or other government agencies.
Additionally, OFCCP requested additional information from Oracle during the compliance

review that Oracle withheld (see Amended Complaint 4§ 11-15) that is relevant to a
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determination of whether Oracle complied with the requirements of the Executive Order and the
regulations.

During the compliance review of Oracle headquarters, OFCCP evaluated and analyzed
Oracle's recruiting and hiring information and evidence gatheréd in the investigation and found
statistically significant hiring disparities based upon race. OFCCP used U.S. Census data and
other workforce data reflecting the potential applicant and hiring pools to evaluate recruiting
and hiring decisions for U.S. jobs. This data use is consistent with Title VII and relevant case
law to perform this analysis because it was inappropriate to use Oracle’s pools.

Specifically, an analysis of Oracle’s Professional Technical 1, Individual Contributor
(“PT1") applicant data uncovered gross disparities between the expected applicant rate
(availability) and the actual applicant rate. In these entry-level technical roles, the Asian
applicant rate was over 75%, compared to less than 30% in the available workforce in the
relevant labor market. Among Oracle’s college applicants, the overrepresentation of Asians
was even more exireme: the Asian applicant rate was 85_% in 2013 and 92% in 2014. Based
upon this data and OFCCP’s analysis of Oracle’s applicant data and appropriate Workforce
availability statistics, OFCCP found that Oracle favored Asian applicants, particularly Asian
Indians, in recruiting at a standard deviation as significant as +85 and found race disparities in
Oracle’s recruiting practices against African American, Hispanic and White applicants.

Similérly, OFCCP found gross disparities between the available workforce in the
relevant U.S. labof market and Oracle’s hires in PT1. In PT1 roles, OFCCP found race
disparities in Oracle’s hiring practices against African American, Hispanic and White
applicants. Notably, even with such a skewed applicant pool in fﬁvor of Asians, Oracle’s Asian
hiring rate significantly exceeded it -- by more than 6% . Compa.red to approximately 75%
Asian applicants (and 74% Asian incumbents), Oracle hired over 82% Asians in PT1 roles

during the review period. OFCCP’s analysis of Oracle’s hiring data and appropriate workforce
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availability statistics show that Oracle favored Asian applican'tS, particularly Asian Indians, in
hiring at a standard deviation as significant as +30.

Additional evidence, including anecdotal evidence, also reinforces that these gross
statistical findings are not due to chance. OFCCP obtained statements from confidential sources
evincing Oracle’s reputation as favoring Asians, specifically Asian Indians. Additionally,
Oracle’s reputation is consistent with its recruiting efforts for engineering roles, which target
Asian lndians. Oracle’s recruiting priorities on its website has it direqtly recruiting entry-level
software positions from India despite the oversupply of STEM graduates in the United States.

Furtherﬁlore, Oracle has a longstanding and well-known preference of sponsoring H1B
visas almost exclusively for employees from Asia and particularly India. Over 92% of all of
Oracle’s HIB employees are Asian. Such preference is most pronounced in entry-level
technical roles (or PT1 roles). Nearly one third of Oracle’s PT1 workforce are H1B employees,
compared to 13% of Oracle’s overall workforce. Across Oracle headquarters, apﬁroximately
90% of H1B employees work in PT1 roles. |

Moreover, despite this heavy concentration of Asians in Oracle’s workforce, Oracle
relied on word-of-mouth recruiting practices, which further perpetuated already existing
disparities. In PT1, most successful employment referrals {or referrals that lead to a hire)
originate from Asians. For technical jobs, approximately 74% of successful referrals come from
PT1 employees, and approximately 80% of the referrals come frolm Asians.

Thus, based upon the analyses conducted and the evidence gathered during the
compliance evaluation, OFCCP found that Oracle recruited, selected, and hired Asian
applicants, particularly Asian Indians, for PT1 roles at é rate sign_iﬁcantly greater than their non-
Asian counterparts and Oracle’s recruiting and hiring practices resulted in discrimination
against African American, Hispanic, and White applicants. OFCCP will supplement this
response aé more documents and data are _produced during discovery under the supervision of

the office of administrative law judges.
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INTERROGA 18:

Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Paragraph 10 of the Amended Complaint, including the nature of the facts of
which the PERSON identified has knowledge.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the |
governmental privilege' for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and

~ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”.
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts cccurred, who observed or
witnessed the facts, ete. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. It is not clear what Oracle rﬁeans by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this

request, OFCCP would need to literally interview thousands of Oracle employees to include

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
INTERROGATORIES, SET ONE (AS AMENDED)
{OALI CASENO. 2017-0FC-00006)

33



employees in supervisory and management positions to ascertain everyone who has knowledge
of the discrimination. 7

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information,

OFCCEP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP everyone who might have knowledge of the
discrimination so that OFCCP can identify all of the people who have knowledge of the
discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory - identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interro gafories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside Qf the Interrogatory itself.

OFCCP further objects to the request to the eXtent it seeks each individual’s contact

information on the grounds of the Privacy Act and that they are represented by counsel.
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OFCCP’s personnel (current or former) may be contacted through .OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persbns, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this response as more documents and
data are produced during discovery under the supervision of the office of administrative law |

judges.

INTERROGATORY NO. 19:

As to each “non-Asian” allegedly discriminated agairist as referenced in Paragraph 10 of
the Amended Complaint, described how the.“non-Asian” not hired was equally or better

qualificd than the Asian hired in that “non-Asian” person’s stead.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attomey—ciient privilege,
attorney wbrk-product doctrine, the government’s deliberative process privilege, the |
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Pl;ocedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common faw,

OFCCP objects to this contention Intetrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain

flexibility about its.contentions before responding to contention interrogatorics, as the
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information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No., 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data '
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D). |
OFCCP further objects that this interrogatory is compound, and has vague, and
ambiguous terms such as “equally or better qualified” and “person’s stead.” In terms of

“equally or better qualified,” it is not clear which quality or characteristic or combination.
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thereof that Oracle is referring. In terms of person’s stead, it is not clear if Oracle is referring to
the advantage brought by a person standing in good stead or in the position of a replacement or
successor when the Asian did not replace the non-Asian but instead was hired instead of the
non-Asian.

Subject to and without waiving the foregoing objéctions, OFCCP incorporates herein its
response to Interrogatory No. 17, its statements in the Amended Complaint and refers Oracle to
the reéponsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the hiring databases that Oracle provided to OFCCP and the
application materials it provided to include iRecruitment documents, resumes and the recruiting
and hiring information in the personnel files. OFCCP will supplement this response as more
doéuments and data are produced during discovery under the supervision of the office of

administrative law judges.

INTERROGATORY NO. 20:
State all facts that support the allegation in Paragraph 10 of the Amended Complaint that

Oracle’s hiring practices resulted in statistically significant adverse impact against non-Asian
employees and statistically significant disparities in the hiring of Asians versus non-Asians,
including the statistical data used, the analysis and methodologies used, and the computations

used.

RESTONSE:

 OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the éﬁomey-client pfi.vilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative.ﬂics and techniques, the government’s informant

privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
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Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law, | |

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.8 The time for assessing OFCCP’s
statistical evidence, including whether it. accounts for all relevant variables, is after discovery
has closed and the case is tried.” Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet provided in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Obje-ction No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested informafion during the compliance review and

obstructing OFCCP’s ability to acquire this same information during discovery. For example,

B See Jenkins, 646 F.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery™).
? See Barrert, 39 F.Supp.3d 430.
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as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any respohsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce alperson for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b}(4)(D).

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologies used,” the computations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “statistical data,” “analysis,” “methodologies™ and
“computations” that Oracle is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
propoﬁional to the needs of the case with respect to the term “all facts” because this term is not
confined to the principal or material facts of the case, but secks the identity of each and every
fact, however minor, that may relate to the case. |

OFCCP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the.various privileges asserted above, is irrelevant, and is not proportional to the

needs of the case.
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To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/lnterrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

| Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
response to Interrogatory No. 17, its statements in the Amended .Comp'laint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the hiring database that Oracle provided to OFCCP for the 2014
snapshot and the application materials it provided to include iRecruitment documents, resumes
and the recruiting and hiring information in the personnel files. During the compliance review
of Oracle headquarters, OFCCP evaluated and analyzed Oracle's recruiting and hiring
information and evidence gathered in the investigation and found statistically significant hiring
disparitics based upon race. OFCCP’s analysis of Oracle’s applicani data and appropriate
work force availability statistics show that Oracle favored Asian applicants, particularly Asian
Indians, in recruiting at a standard deviation as significant as +85. Additionally, an analysis of
Oracle’s hiring data and appropriate workforce availability statistics show that Oracle favored
Asian applicants, particularly Asian Indians, in hiring at a standard deviation as significant as
+30. Based upon the analyses conducted and the evidence gathered during the compliance
evaluation, OFCCP found that Oracle recruited, selected, and hired Asian applicants,
particularly Asian Indians, in the referenced groups at a rate significantly greater than their non-
Asian counterparts and Oracle’s recruiting and hiring practices resulted in discrimination
against African American, Hispanic, and White applicants. OFCCP will supplement this
response as more documients and data are produced during discovery under the supervision of

the office of administrative law judges.

INTE ATORY 21
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State all facts that support the allegation in Paragraph 12 and 13 of the Amended
Complaint that YOU requested “various records™ that Oracle “refused to produce,” including a
description of the specific records YOU requested, the date(s) on which YOU requested the
records, the date(s) on which YOU contend that Oracle refused to produce those records, the
PERSON that refused to produce the records, and the COMMUNICATION reflecting the

refusal.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Inte.rrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

QFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessafy to respond to this Interrogatory becomes more readily available, See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
fesponsive only to a fraction of OFCCP’s discoxfery requests. Furthermore, OFCCP objects to

this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
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repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery.. For example,
as repeétedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and‘.prior degrees cared, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any fcsponsive-
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of v
forthcoming expert testimoﬁy. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)}(4XD).

OFCCP likewise objects to this Interrogatory as vague and ambiguous because it
simultaneously refers to two different paragraphs in the complaint containing different
allegations and then it requests the facts to support just one of thé; allegations located therein
when it states “[s]tate all facts that support the allegation in Paragraph 12 and 13.” It is not
clear which allegation to which Oracle is referring.

OFCCP further objects to this Interrogatory as vague and ambiguous for the following
terms “description of the specific records” “refused to produce,” and “cofnmunication reflecting
the refusal.” For example, it is not known what Oracle is requesting when it requests a
description of the records. Is it the record’s title, database, or snapshot; date of record or
snapshot; author or custodian of record or data base, etc.? The parties have provided each other

with different definitions of what constitutes “refusal to produce” during the investigation and
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litigation and it is not clear what definition Oracle is referring to in this Interro'gatdry.
Additionally, it is not clear what Oracle means by “reflecting the refusal.” Does this term mean
only those communications wherein Oracle actually used the word “refusal” or some deviation
of this word; does Oracle mean communications that evidence this refusal, etc.? Furthermore,
Oracle just defined communication to oral or documents and not to a party’s action or inactions.
Thus, its definition of communication is artificially constrained and any response using this
definition would be incomplete.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needé of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the idenﬁty of each and every fact, however minor, that may relate to the case.

QOFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relev_ant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrcgatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in supervisory and management positions to ascertain every person who took
part in Oracle’s refusal to provide OFCCP the requested information, data and documents and to
identify all of their related communications.

OFCCEP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of Oracle’s failure to
conduct the reviews and analysis so that OFCCP can identify all of the people involved and
their related communications. _

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to create a compendium
from communications that Oracle is already in possession of these communications.

OFCCP objects to this interrogatory as it is making five distinct information requests in

one interrogatory: (1) description of the specific records requested; (2) dates records were
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requested; (3) dates Oracle refused to provide the records; (4) the person that refused to provide
the records; and (5) the communications reflecting refusal.

OFCCP objectsrto this interrogatory because Oracle, with this interrogatory, makes its
25th interrogatory when seeking information about the “description of the specific records
requested” and exceeds the 25 interrogatory limit for the four additional items listed in the
previous paragraph.

Subject to and without waiving the foregoing objections, OFCCP will only answer this
Interrogatory for a description of the specific records requested. OFCCP incorporates herein its
statements in the Amended Complaint and refers Oracle to the responsive documents that it
produced during discovery, including, but not limited to, the NOV and Attachment, and the
compensation database that Oracle provided to OFCCP for the 2014 snapshot and the
correspondence between the parties. The categories of information that Oracle refused to
produce are: pay equity analysis pursuant to-41 C.F.R. § 60-2.17, some fields of information for
the 2014 snapshot; data for the 2013 snapshot, employee contact information, internal
complaints, external arbitration complaints and data for the 2012 applicant flow log.
Furthermore, Oracle refused to produce most of the various employer personnel actions
requested, and a significant amount of the application materials requested. OFCCP will
supplement this response as more documents and data are produced during discovery under the

supervision of the office of administrative law judges.

INTERROGATORY NO, 22:
Identify by name and last known contact information each PERSON with knowledge of

the facts alleged in Paragraphs 12 and 13 of the Amended Complaint, including the nature of the
facts of which the PERSON identified has knowledge.

RESPONSE:
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OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, Whén the facts occurred, who observed or
witnessed the facts, ete. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. It is not clear what Oracle means by contact information, is.it a persoh home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees rto
include employees in supervisory and management positions to ascertain everyone who has
knowledge of the discrimination.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information wheﬁ Oracle is already

in possession of this information.
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OFCCEP still further objects because the Interrogatory cal.ls for speculation if Oracle does
hot make everyone available to OFCCP who might have knowledge of the discrimination so
that OFCCP can identify all of the people who have knowledge of the discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and address of the person with knowledge, and
the content/nature of this knowledge. OFCCP will count this as two interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes thié objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

QFCCP further objects to the Interrogatory to the extent it seeks ‘each individual’s
contact information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office ofthe Solicitor.

OFCCP objects to this interrogatory because Oracle has air_eady asked more than 25
interrogatories because four of its previous interrogatories contained two subparts each, another
Interrogatory contained five subparts, and this Tnterro gatory contains two subparts. As such,
Oracle exceeded the number of interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interrogatories allowed without court

order,
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INTERROGATORY NO. 23:

State all facts that support the allegation in Paragraph 14 of the Amended Complaint that
Oracle “defaulted on its obligations under 41 sections 60-2.17(b)-(d), 60-315A, and 60-3.4,
including a description of the specific “reviews and analysis” that YOU contend Oracle failed to
conduct, the date(s) on which YOU contend that Oracle refused to produce those reviews and
analysis, the PERSON that refused to produce the reviews and analysis, and the
COMMUNICATION reflecting the refusal.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3} of the Federall Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common 1a§v.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rﬁie 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information

responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
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this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of priér work experience and
prior salary before being hired by Oracle, compensation daté such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionaily, in this litigation, Oracle, in its written
document production responses identified that it would not be preducing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that

OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of

forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks 4

disclosure of information protected under Fed. R. Civ. P, 26(b)(4)}(D).

OFCCP further objects to this Interrogatory as vague and ambiguous for the following
terms “description of the specific ‘reviews and analysis,”” “Oracle failed to conduct,” “Oracle
refused to produce those reviews and analysis” and “communication reflecting the refusal.” For
example, it is not known what Oracle is requesting when it requests a description. Is it the title
of the review, the particular requil;ement or reguiation requiring the review, what the review
conécrned, etc.? The perties have provided each other with different definitions of what
constitutes “refusal to produce” during the investigation and litigation and it is not clear what
definition Oracle is referring to in this Interrogatory. Additionally, it is not clear what Oracle
means by “reflecting the refusal.” For example, does this term mean only those

communications wherein Qracle actually used the word “refusal” or some deviation of this

OFCCP*S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S
INTERROGATORIES, SET ONE (AS AMENDED)
(OALJ CASE NO. 2017-0FC-00006)

68




word; does Oracle meaﬁ communications that evidence this refusal, etc.? Furthermore, Oracle
just defined communication to oral or documehts and notto a paﬁy’s action or inactions. Thus,
its definition of communication is artificially constrained and any response using this definition
would be incomplete. It is also not clear what Oracle means by “failure to conduct.” For
example, does this term mean only those communications wherein Oracle actually stated that it
failed to conduct the review; does it mean communications that Oracle repeatedly failed to
provide evidence that it conducted the review after repeated requests, etc.?

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
secks the identity of each and every fact, however ininor, that may relate to the case.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in éupervisory and management positions to ascertain every person who took
part in Oracle’s failure to conduct the reviews and analysis and to identify all of their related
communications. _

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OF C-CP to create a compendium
from communications that Oracle is alfeady in possession of these communications.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of Oracle’s failure to
conduct the reviews and analysis so that OFCCP can identify all of the people involved and
their related communications.

OFCCP objects to this interrogatory as it is making four distinct information requests in

one interrogatory: (1) description of the specific “reviews and analysis” that Oracle failed to
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conduct; (2) dates Oracle refused to produce reviews; (3) the person that refused to provide the
reviews; and (4) the communications reflecting refusal.

OFCCP objects to this interrogatory because Oracle has already asked the equivalent of
25 interrogatories in that five of its previous interrogatories cont:ﬁned two subparts each,
another Interrogatory contained five subparts and this Interrogatory contained four subparts. As
such, Oracle exceeded the number of int_crrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interrogatories allowed without court

order.

INTERROGATORY NO. 24:
Describe in detail any aneedotal evidence of discrimination YOU contend supports any

allegation in the Amended Complaint.

RESPONSE:

OFCCP incorporates the generél objections stated above, and further objects to this
Tnterrogatory to the extent it seeks information protected by the aﬁomey-client privilege, attorney
work-product doctrine, the government’s deliberative process privilege, the governmen_tai
privilege for investigative files and techniques, the government’s informant privilege, the trial
preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil_Procedure, or
exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or

the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the

information necessary to respond to this Interrogatory becomes more readily available. See cases
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cited in General Objection No. 1. OFCCP further objects to this Interrogatory as premature
because OFCCP has only obtained minimal discovery from Oracle because Oracle refused to
provide a person for the Rule 30(b}(6) deposition that OFCCP noticed, refused to produce any
documents pending a protective order to include not even producing responsive docurnents that
were not covered by the protective order, and has produced information responsive only to a
fraction of OFCCP’s discovery requests, Furthermore, OFCCP objects to this premature
Interrogatory because Oracle is attempting to benefit from its unclean hands of repeatedly failing
to produce requested information during the compliance review and obstructing OFCCP’s ability
to acquire this same information during discovery. For example, as repeatedly identified in the
documents that OFCCP produced during this litigation and the underlying investigation, Oracle
failed to produce: applicant and hiring data, such as data regarding name of school attended and
prior degrees earned, years of prior work experience and prior salary before being hired by
Oracle, compensation data such as the 1/13/13 snapshot, Oracle’s pay equity analysis, employee
personnel actions, employee contact information, data for the 2012 applicant flow log, internal
complaints, external arbitration complaints, documents regarding compensation and hiring, etc.
Additionally, in this litigation, Oracle, in its written document production responses identified
that it would not be producing any responsive documents for 55 requests or 60% of OFCCP’s
document production requests. This failure to produce is in addition to refusing to produce a
person for the Rule 30(b}(6) deposition that OFCCP noticed. Moreover, this Interrogatory is
premature to the extent it will be the subject of forthcoming expert testimony. Finally, OFCCP
objects to this interrogatory insofar as it secks disclosure of information protected under Fed. R,
Civ. P. 26(b)(4)(D).

OFCCP further objects on the ground that Oracle continues, against legal authorities, to
withhold its employee contact information, preventing OFCCP from communicating with them
in order to obtain further anecdotal evidence of unlawful discrimination. See, e. g., OFCCPv.
Jefferson County Board of Education, Case No. 1990-OFC-4 (ALJ, Nov. 16, 1990) (granting

OFCCP’S OBJECTIONS AND ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S

INTERROGATORIES, SET ONE (AS AMENDED)
{OALJ CASE NO. 2017-OFC-00006)

71



OFCCP’s motion to compel Defendant to provide “names, addresses, phone numbers, positions,
dates of employment educational background, and previous empioyment for all hires for [a] two-
year period.”); see also OFCCP v. American Airlines, Inc., Case No. 1994-OFC-9 (ALJ, Jan. 19,
1995) ( ordering the defendant “to supply the requested telephone numbers and addresses for all
former and current employees except those with authority to speak for the company; and, further,
to supply addresses, either work addresses or home addresses, of former and current management
employees with authority to bind the company for the limited purpose of allowing OFCCP to

notice depositions.”); see also 79 FR 55712-02, 2014 WL 4593912 (F.R.), Proposed Rules, 41

. C.FR.Part 60-1, RIN 1250-AA06 (interviewing “employees potentially impacted by

discriminatory compensation” is “an invaluable way for [OFCCP] to determine whether
compensation discrimination in violation of ExecutiQe Order 11246 has occurred and to support
its statistical findings.”); see also Kasten v. St.-Gobain Performance Plastics Corp., 531 U.S. 1,
11-12 (2011) (in order to enforce the FLSA, the Secretary of Labor necessarily relies, “not upon
‘continuing detailed federal supervision or inspection of payrolls,” but upon ‘information and
complaints received from employees secking to vindicate rights claimedr to have been denied.””);
see also E.E.0.C. v. McLane Co., Inc., 804 F.3d 1051, 1056-57 (9th Cir. 2015) (ordering

employer to produce employee contact information).

OFCCP further objects to this Interrogatory as vague and émbiguous for the following
terms “[d]escribe in detail,” and “anecdotal evidence.” For example, it is not known what
Oracle is requesting when it requests for OFCCP to describe in detail, the level of detail needed
and how much information constitutes sufficient detail. To the extent that Oracle’s describe in
detail means to state all facts, then OFCCP objects to this lnterroéatory as overly overbroad,
unduly burdensome, oppressive, not relevant, and not proportionai to the needs of the case with
respect to the term “all facts” because this term is not confined to the principal or material facts
of the case, but seeks the identity of cach and every fact, however minor, that may relate to the
case. In terms of anecdotal evidence it is not clear what definition of evidence that Oracle is’
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requesting OFCCP to provide and what it considers to be anecdotal as opposed to another form

of evidence.

OFCCP obijects to this interrogatory because Oracle has already asked the equivalent of
25 interrogatories in that five of its previous interrogatories contained two subparts each, another
Interrogatory contained four subparts and still another Interrogatory contained five subparts. As

such, Oracle exceeded the number of interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interrogatories allowed without court

order.

INTERROGATOR 25:
If YOU contend that any of the discrimination alleged in the Amended Complaint is

based upon a theory of disparate impact, identify the pblicies, practices, procedures, and tests that

YOU contend operate to have a disparate impact.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the aﬁorney_~client privilege, attorney
work-product doctrine, the government’s deliberative process privilege, the governmental
privilege for investigative files and techniques, the government's informant privilege, the trial
preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil Procedure, or
exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or

the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome

because OFCCP should be provided the opportunity to conduct discovery and maintain
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flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See cases
cited in General Objection No. 1. OFCCP further objects to this Interrogatory as premature
because OFCCP has only obtained minimal discovery from Oracle because Oracle refused to
provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to produce any
- documents pending a protective order to include not even producing responsive documents that
were not covered by the protective order, and has produced information responsive only to a
fraction éf OFCCP’s discovery requests. Furthermore, OFCCP objects to this premature
Interrogatory because Oracle is attempting to benefit from its unciean hands of repeatedly failing
_ to produce requested information duting the compliance review and obstructing OFCCP’s ability
to acquire this same information during discovery. For example, as repeatedly identified in the
documents that OFCCP produced during this litigation and the underlying investigation, Oracle
failed to produce: applicant and hiring data, such as data regarding name of school attended and
prior degrees earned, years of prior work experience and prior salary before being hired by
Oracle, compensation data such as the 1/13/13 snapshot, Oracle’s pay equity analysis, employee
personnel actions, employee contact information, data for the 2012 applicant flow log, internal
complaints, external arbitration complaints, documents regarding compensation and hiring, etc.
Additionally, in this litigation, Oracle, in its written document production responses identified
that it would not be producing any responsive documents for 55 requests or 60% of OFCCP’s
document production requests. This failure to produce is in addition to refusing to produce a
person for the Rule 30(b)(6) deposition that OFCCP noticed. Moteover, this Interrogatory is
premature to the extent it will be the subject of forthcoming expett testimony. Finally, OFCCP
objects to this interrogatory insofar as it seeks disclosure of information protected under Fed. R.

Civ. P. 26(b)(@)D).

OFCCP objects to this Interrogatory as compound, vague, and ambiguous with respect to
the terms “identify,” “ policies,” “practices,” “procedures,” “tests,” and “operate.” It is not clear
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what information Oracle is seeking to identify and what will constitute a sufficient identification. .

Isit the iitle of the policy or other terms referenced, is it the date they became effective, etc. It 1s T

not clear what Oracle considers a governing polii:_y,_ practice, procedure to be, what constitutes an
official or formal policy, practice or procedure of .Oracle as opposed to an individﬁal préctice of
an Oracle supervisor, etc. It is not clear what test Oracle is referring. Is it referring to_.' :a__vaiidity
test or some other kind of test. Operate is also vague and ambigﬁous.. There are multiple ways
that bperq;e_ can be interpreted, does it mean how it functions, what Oracle created, how it is
manage'(.lﬁ ;)r. i, th.? |

_ OFCCP .oS}ects to this interrogatory because Oracle has already asked the equivalent of
25 interfogatorles in that five of its previous interrogatories contained two subparts each, another
four subparts and still another é()ﬁtained five subparts. As such, Oracle exceeded the number of

interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this

Interrogatory because Oracle exceeded the number of interrogatories allowed without court

~ order.
Declaration
I declare under penalty of perjury that to the best of my knowledge, the foregoing is true
- and correct, _
~ Executed June 12, 2017 %UM
\JANE 8UHR
Deputy Regional Director, OFCCP Pacific Region
1/
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AS TO OBJECTIONS

Respectfully submitted,

DATED: June 12, 2017 NICHOLAS C. GEALE
Acting Solicitor of Labor

JANET M. HEROLD
Regional Solicitor

JAN ELIASOPH
Counsel for Civil Rights

/s/ Norman E. Garcia
NORMAN E. GARCIA
Senior Trial Attorney
NATALIE A. NARDECCHIA
Trial Attorney

Attorneys for OFCCP

Office of the Solicitor
United States Department of Labor
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CERTIFICATE OF SERVICE

I am a citizen of the United States of America and am over eighteen years of age. | am

not a patty to the instant action, my business address is 90 7th Street, Suite 3-700, San Francisco,
CA 94103.

On the date indicated below, 1 served the foregoing QFCCP’S OBJECTIONS AND
ANSWERS TO DEFENDANT ORACLE AMERICA, INC.’S INTERROGATORIES, SET

ONE (AS AMENDED) by electronic mail, by prior written agreement between counsel, to the
following:

Connell, Erin M.: econnell@orrick.com
Kaddah, Jacqueline D.: jkaddah{@orrick.com
James, Jessica R. L.: jessica.james@orrick.com

Siniscalco, Gary: grsiniscalco@orrick.com
I certify under penalty of perjury that the above is true and correct.

Executed: June 12, 2017 /s/ Norman E. Garcia
NORMAN E. GARCIA
Senior Trial Attorney

Office of the Solicitor
U.S. Department of Labor
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UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR,
- OALJ Case No. 2017-OFC-00006
" Plaintiff,
OFCCP No. R00192699
v,

ORACLE AMERICA, INC.,

Defendant.

OFCCP’S SUPPLEMENTAL OBJECTIONS AND ANSWERS TO DEFENDANT
ORACLE AMERICA, INC.’S INTERROGATORIES, SET ONE (AS AMENDED)

The United States Department of Labor, Office of Federal Contract Compliance
Programs (“OFCCP”), by and through the Office of the Solicitor, hereby submits its

supplemental objections and answers to Defendant Oracle America, Inc.’s Interrogatories, Set

One (As Amended).

PRELIMINARY STATEMENT

Discovery in this matter is currently ongoing. Each and every following response is
rendered and based upon information reasonably available to OFCCP at the time of preparation
of these responses. OFCCP reserves the right to amend the responses to these Interrogatories as
discovery progresses. OFCCP provides these supplemental responses pursuant to the Court’s
September 1.1, 2017, Order and the parties’_ previous meet and confer agreements. In refetring to
documents in these responses, OFCCP adopted an err on the side of caution approach to ensure

that the applicable documents relied upon were identified.
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OFCCP has not completed its respective discovery in this action. OFCCP, therefore,
specifically reserves the right to introduce any evidence from ahy source which may hereinafter

be discovered in testimony from any witness whose identity may hereafter be discovered.

GENERAL OBJECTIONS

1. | OFCCP objects to each of Defendant’s Interrogatories to the extent that it is premature at
this early stage of discov.ery. At this time, many material facts supporting OFCCP’s contentions
remain uniquely in Oracle’s custody and control. To date, OFCCP has not yet obtained
significant discovery from Oracle, including data and documents that Oracle failed to produce
during the compliance review (see Amended Complaint § 1-15) and in this litigation, data and
documents regarding Oracle's hiring and compensation practices outside the review period, and
depositions of persons knowledgeable about Oracle’s hiring and compensation practices.
Federal Rule of Civil Procedure 33(a)(2) permits courts to protect parties from abusive
interrogatories, particularly those served before discovery is complete, providing that when an
interrogatory asks for “opinion or contention[,] . . . the court may order that the interrogatory
need not be answered until designated discovery is complete, or until a pretrial conference or
some other time.” Fed. R. Civ. P. 33(a)(2).

QFCCP’s position is supported by ample'authority in the Ninth Circuit. See, e.g., Miles
v. Shanghai Zhenhua Port Mach. Co., 2009 WL 3837523, at *1 (W.D. Wash. 2009)
(“Contention interrogatories which ‘systematically track all of the allegations in an opposing
party’s pleading, and that ask for ‘each and every fact’ and application of law to fact that support
the party’s allegations are an abuse of the discovery process because they are overly broad and
unduly burdensome.”) (quoting Lucero v. Valdez, 240 F R.D. 591, 594 (D. N.M. 2007))
(permitting a plaintiff to rest on allegations in the complaint in response to a contention
interrogatory a full eleven months into discovery); see also Aldapa v. Fowler Packing Co. Inc.,

310 F.R.D. 583, 591 (E.D. Cal. 201 3).
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Courts in the Ninth Circuit also routinely reject a defendant’s use of contention
interrogatories when they attempt to prematurely narrow a plaintitf’s case. See, e.g., Advocare
International, L.P. v. Scheckenbach, 2009 WL 3064867, at *1 (W.D. Wash. 2009) (denying
defendant’s motion to compel a response to an “overly broad” contention interrogatory as “an
attempt to prevent the plaintiff from using any evidence or argument, other than that already
provided”).

Moreover, courts have held that it is inefficient and burdensome to require a plaintiff to
provide responses to contention interrogatories that would be incomplete during early phases of -
discovery, as would be the case here. See In re eBay Seller Antitrust Litigation, 2008 WL
5212170, at *2 (N.D. Cal. 2008) (denying defendant's motion to compel responses to contention
interrogatories early in discovery because the plaintift s answers “likely would be materially
incomplete,” and given “the tentative nature of any responses generated at this stage,” they
“would be of questionable value to the goal of efficiently advancing the litigation”); E.E.O.C. v.
Sterling Jewelers Inc., 2012 WL 1680811, at *g (W.D.N.Y. 2012) (sustaining EEOC’s.
objections to contention interrogatories as “premature or seeking information currently in
[defendant’s] own control”); see also Campbell v. Facebook, Inc., 2015 WL 3533221, at *35
(N.D. Cal. 2015) (same, noting that the defendant had “better access to the information” sought).
The Campbell court also rejected the defendant’s request that the plaintiff be ordered to update
answers to interrogatories over the course of litigation, explaining that “[i]t strikes the Court as
unnecessarily burdensome to constantly revise and update such responses.” Id. at *6.
Defendant’s contention interrogatories served on OFCCP are wholly inappropriate at this time

for all of the same reasons.’

! Moreover, numerous other courts in the Ninth Circuit have rejected the use of contention interrogatories in

similar contexts. See, e.g., Amgen, Inc. v. Sandoz, Inc., 2016 WL 1039029, at *4 (N.I). Cal, 2016) (“[Defendant]
has not demonstrated that its interrogatory is appropriate at this stage as it has not shown how responding to its
interrogatories before substantial discovery has been conducted will contribute meaningfully to clarifying the issues
in the case or narrowing the scope of the dispute.™); Cardoza v. Bloomin’ Brands, Inc., 2015 WL 3875916, at *1-2
(D. Nev, 2015) (holding that contention interrogatories served shortly after the opening of discovery and ten months
before its close were premature); Folz v. Union Pac. R.R, Co., WL 337929, at *2 (5.D. Cal. 2014) (“{Clourts are
reluctant to allow contention interrogatories, especially when the responding party has not yet obtained enough
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2. OFCCP objects to each of Defendant’s Interrogatories to the extent that they seek
information subject to any privilege, including but not limited to: the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, trial preparation privilege, or any other privilege or exemption provided by the Rules
of Practice, Federal Rules of Civil Procedure or Evidence, or the common law.

3. OFCCP objects to each of Defendant’s Interrogatories to the extent that they seek any
documents or information previously produced or not within OFCCP’s custody, possession, or
control.

4. OFCCP objects to each of Defendant’s Interrogatories to the extent that they seek any
documents or information that is irrelevant or otherwise beyond the scope of discovery permitted
in this proceeding.

5. OFCCP objects to the “DEFINITIONS AND INSTRUCTIONS” section as containing
vague, ambiguous, and unintelligible definitions, and seeking to impose additional requirements
on OFCCP that exceed and/or are inconsistent with the Federal Rules of Civil Procedure, Judge
Larsen’s Pre-Hearing Order, 29 C.F.R. Part 18, and 41 C.F.R. 60-30.’

6. OFCCP objects to each of Defendant’s Interrogatories to the extent they seek discovery
that is not proportional to the needs of the case. Proportionality includes the parties’ relative
accéss to relevant information. Fed. R. Civ. P. 26(b)(1). To the extent that Oracle possesses
documents or has information that OFCCP does not, including discovery requested by OFCCP
but not yet produced by Oracle, OFCCP properly objects. 'OFCCP further objects to each of
Defendant’s Interrogatorics as being premature to the extent they ask OFCCP to provide

-information to Oracle that Oracle has prevented OFCCP from obtaining,.

information through discovery to respond.”); S.E.C. v. Berry, WL 2441706, at *4 (N.D. Cal. 2011) (*Contention
interrogatories asking for ‘each and every fact,” or application of law to fact, that supports particular allegations in
an opposing pleading may be held overly broad and unduly burdensome.” (quoting Schwarzer et. al., Cal. Prac.
Guide: Fed. Civ. Pr. Before Trial § 11:1682 (The Rutter Group 2010)).
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7. OFCCP objects to each of Defendant’s Interrogatories to the extent they assert or
presume that OFCCP was required to allege statistical data in its Amended Complaint. To the
contrary, in OFCCP v. JPMorgan Chase & Co., 2017-OFC-00007, at 2 (Apr. 5, 20 1.7), the ALJ
recently denied a motion to dismiss that had argued that OFCCP was required to summarize the
regression analysis in the Corriplaint. Instead, the ALJ found that the allegation “that the
discrimination is supported by statistical evidence” was sufficient to put the contractor on notice
of the violations and satisfied the pleading requirements of 41 C.F.R. § 60-30(b). Id. at 6.
Statistical data supporting OFCCP’s claims of discrimination will be developed and refined,
during and after discovery. Any attempt to bind OFCCP, though these interrogatories, to a
particular set of statistics at the pleading stage would be both unfair and inefficient. See Jenkins
v. N.Y. City Transit Auth., 646 F.Supp.2d 464, 469 (S.D. N.Y. 2009)(“It would be inappropriate
to require a plaintiff to produce statistics to support her disparate impact claim before the-
plaintiff has had the benefit of discovery”). The time for assessing OFCCP’s statistical evidence,
including whether it accounts for all relevant variables, is after discovery bas closed and the case
is tried. See Barrett v. Forrest Laboratories, Inc., 39 F.Supp.3d 407, 430 (S.D. N.Y. 2014).
Furthermore, it is impossible for OFCCP to make any reﬁnementé to statistics in this case until
Defendants produce the myriad relevant records they refused to provide to OFCCP and have not

vet provided in discovery.

INTERROGATORIES
INTERROGATORY NO. 1:

Identify each PERSON by name, title, role, and last known contact information who
participated in the “COMPLIANCE REVIEW” referenced in Paragraph 6 of the Amended
Complaint, whether by way of providing interviews, conducting interviews, providing

information, requesting information, or assessing or reviewing the information provided.
RESPONSE:
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OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procédure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the term “participated in” as vague and ambiguous because it
is not clear what constitutes participation. In the widest sense of the term, participation might
include individuals who had no meaningful role in the Compliance Review, such as technical
personnel tlilat maintain systems relevant to the investigation bﬁt have no knowledge of the
actual investigation. OFCCP also objects to the term “role” as vague and ambiguous. For
example, “role” could mean the actions that the person took or the person’s formal title.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to fully answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in supervisory and management positions to ascertain everyone who
provided information that OFCCP obtained during the compliance review. This would include
people involved with the databases, who built spreadsheets or populated some, who were
involved in collecting documents, etc. | _

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already

in possession of this information.
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OFCCP further objects to the Interrogatory because it seeks each individual’s contact
information for persons’ represented by counsel. OFCCP’s personnel (current or former) may
be contacted through OFCCP’s counsel at the Office of the Solicitor.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone who was involved in providing information that OFCCP received during the
compliance review, to include managers and supervisory personnél, available to OFCCP so that
OFCCP can fully identify everyone who provided information for the compliance review,

Subject to and without waiving the foregoing objection.s, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, that may have, in
some capacity, “participated in” or “provid[ed] information” for the compliance review include
Oracle’s management and supervisory employees, people in Oracle’s human resources and/or
personnel departments, Oracle employees or agents involved in its compliance with the
Executive Order and implementing regulations identified in this litigation, people involved in
securing and processing information provided to OFCCP, etc., and the following OFCCP
personnel.

1. Janette Wipper, Regional Director
Jane Suhr, Deputy Regional Director
Robert Doles, District Director

Hea Jung Atkins, Special Assistant
Brian Mikel, Area Office Director
Hoan Luong, Compliance Officer
Anna Liu, Compliance Officer

Jennifer Yeh, Compliance Officer

I - T N S

Milton Crossland, Compliance Officer

—
I

Molly Almeida, Compliance Officer

—_
i

Francisco Melara, Regional Liaison
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12. Shirong (Andy) Leu, Statistician
13. Robert Laleunesse, Branch Chief of Expert Services
SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections, OFCCP responds that the
following OFCCP personne! also have meaningful first-hand knowledge of the compliance
review:

14.  Rhea Lucas, Compliance Officer
15. Marianne Montler, Compliance Officer
16. Stacy Stevens, Compliance Officer

17.  Phuong Kim Nguyen, Compliance Officer

INTERROGATOR 2:

State all facts that support the allegation in Paragraph 7 of the Amended Complaint that
“QOracle discriminated against qualified female employees in its Information Technology,
Prbduct Development and Support lines of business or job functions at Oracle Redwood Shores

based upon sex by paying them less than comparable males employed in similar roles.”
RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, thé
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
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flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects tolt‘nis Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it .would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,

oppressive, not relevant, and not proportional to the needs of the case with respect to the term
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“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
statements in the Amended Complaint and refers Oracle to the responsive documents that it
produced during diséovéry, including, but not limited to, the NOV and Attachment, and the
compensation database that Oracle provided to OFCCP for the 2014 snapshot. OFCCP further
responds that that upon initiating a compliance review of Oracle’s headquarters in Redwood
Shores, California, OFCCP conducted a comprehensive analysis and evaluation of the hiring
and employment practices of Oracle, the written affirmative action program (AAP), and the
results of the affirmative action efforts undertaken by Oracle, including a desk audit, on-site
review and off-site analysis.

Specifically, OFCCP analyzed and evaluated Oracle’s AAP and supporting
documentation, and other documents. related to the contractor’s personnel policies and
employment actions that may be relevant to a determination of whether Oracle complied with
the requirements of the Executive Order, VEVRRA, Section 503 and their implementing
regulations, including but not limited to: employment policies, practices, records, and actions;
management, human resources, non-management employee, and former employee statements;
employee complaints; one-year of individual employee compensation data and other evidence;
Labor Condition Applications; Oracle’s compliance history by reviewing OFCCP internal
database system, and review any information received from EEOC, State or local FEP, and/or
other labor and employment agencies, such as the Department of Labor's Veterans’
Employment and Training Service and Wage and Hour Division, and publically available
company information; and Oracle's hiring data, workforce data and appropriate labor market
workforce availability statistics. OFCCP also obtained and analyzed any complaints filed
against Oracle through the Equal Employment Opportunity Commission (FEOC), the State

and/or Local Fair Employment Practice (FEP) agency, and/or other government agencies.
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Additionally, OFCCP requested additional information from Oracle during the compliance
review that Oracle withheld (see Amended Complaint 4 11-15) that is relevant to a
determination of whether Oracle complied with the requirements of the Executive Order and the
regulations.

OFCCP further responds that during the compliance review of Oracle headquarters,
OFCCP evaluated and analyzed Oracle’s compensation information and evidence gathered in
the investigation and found statistically significant pay disparities based upon gender between
females and males after control.ling for legitimate explanatory factors in the Information
Technology, Product Development, and Support lines of business. Within these lines of
business, OFCCP controlled for the following factors: job title, full-time/part-time status,
exempt status, global carcer level, job specialty, estimated prior work experience, and company
tenure/work experience at Oracle. Even after controlling for such factors in the analysis, female
employees were paid significantly less than male employees in the Information Technology,
Product Development, and Support lines of business. OFCCP will supplement this response as
more documents and data are produced during discovery under the supervision of the office of

administrative law judges.

SUPPLEMENTAL RESPONSE:

| Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
{OALJ CASE NO. 2017-0FC-00006)
11



Facts known to QFCCP at the time it filed its Amended Cemplaint to suppert the following

statement in Paragraph 7 of this Complaint: “Oracle discriminated against qualified female

employees in its Information Technology, Product Development and Support lines of business or

job functions at Oracle Redwood Shores based upon sex by paying them less than comparable

males employed in similar roles.”

Compensation Database also known as 2014 snapshot at Bates stamp number (“BSN”)
DOL 26401 in the Native000027 folder. This snapshot provided, inter alia, the following
information: person’s name, employee identification number, gender, race, job title, Job
Function or Line of Business (“LORB,” e.g., Product Development, Support, Information
Technology), job specialty, Job Group (e.g. Professional Technical 1, “PT1”), grade,
global career Ievel, company tenure, salary, exempt status, part time or full time status,
salary, total compensation, estimated prior work experience, H-1B and visa status, and
national origin. OFCCP determinéd the national origin information in column L from the
following two websites: http://forebears.co.uk/surnames and
http://www.behindthename.com/name/.

Wage determination memos contained in the Labor Condition Applications (“LCAs”) that
Oracle provided for employees working under H-1B status at BSN DOL 6523-6620,
6689-6715, 7261-8040, 8100-12674, 33204-35301. These memos, their LCAs and
notices provided, inter alia, wage range information for different job titles and position
descriptions. |

Wages and job information confained in personnel files and payroll related documents

* Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided information about Oracle’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573-
806, 39030-37, 39151-73.
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Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN IDOI, 37217-23), Global Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compensation
documents Oracle provided to OF CCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
953, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.

Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548~
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

Oracle’s Affirmative Action Program (“AAP”) information at BSN DOL 4377-4710,
32150-52, 31982-98, 31999-32132 provided information related to Oracle’s general AAP
plan; how Oracle organized its job titles by both Job Group and organization/work force;
identified the numbers of its employees in these Job Groups and job titles by: total, |
gender, total for all minorities, specific totals for individual minorities, and percentages;
identified the numbers of its employees in these organizations/work forces and job titles
by: salary total, EEO code, female gender total, tota! for all minorities, specific totals for
individual minorities, and percentages; and provided detailed job information for each job
pos.ition‘ such as: job code, job title, job function, global career level, brief and detailed
descriptions and job responsibilities.

Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs: |

o http://www.oracle.com/us/corporate/press/executives/016380.htm;
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e http://W.thehindu.comfbusiness/Industry/new-oracle-chiefs-keraia-
roots/article6775912 ece;

o https://www.oracle.com/corporate/citizenship/workforce/diversity.html;

o http://guestworkerdata.org/wp-
content/uploads/201 4[ 02/H1BNationalFactsheet11_13_13FINAL.pdf;

o http ://www.lpﬁ.org/wp-content/ uploads/2015/04/code2040 Ipfi_final.pdf:

o http://'www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20St.
udies/H1B/h1b-fy-12-characteristics.pdf;

o http://www.nytimes.com/2015/11/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html;

o http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=0;

o http//www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=1;

o http://www.epi.org/press/1b-visa-program-attracting-brightest-workers/;

o hitp://www.epi.org/files/201 3/outstanding-talent-high-skilled-immigration.pdf;

o http://’www.eeoc.gov/policy/docs/national-origin.html;

o htip://www.eeoc.gov/eeoc/newsroom/release/8-28-14.cfim;

o https://blogs.oracle.com/campusrecruitment/entry/my _journey_from_college to;

o hitps://'www.sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k htm;

o https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiting-computer-science-graduates-african-american-hispanic/14684211/;

o http://www.sfgate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

o ht‘r:ps://www.eeoc.gov/eeoc/statistics/reports/hightech/;
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0 https://c.ymcdn.com/sites/ascendleadership.site—
ym.com/resource/resm gr/Research/HiddenInPlainSight_Paper_042.pdf;

o http://www.cxotoday.com/story/why—india-is-becoming—so—important-for-oracle/.

Conclusions reached for Paragraph 7:

¢ The conclusions reached are identified for female employees in the Notice of Violation

(*NOV™) dated March 11, 2016, at BSN DOL 945-46, 952 and in the chart below.

Class . Number of Female Class Standard Deviations
Members
Female Information 133 ' -2.71
Technology Employees
Female Product Development 1,207 -8.41
Employees '
Female Support Employees 47 -3.67

Linkage between the facts and the conclusions:

For the statistical results identified in Paragraph 7 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them, including the
spreadsheets produced in this liti gation at BSN DOL 26401-03 in'the Native000027 foider and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
explained in the NOV at BSN DOL 945-46, 952,

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analyses of
the databases, with the natural log of ‘annual salary as dependent variable, controlling for (1)
gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for WOrk experience
prior to employment by Oracle), (4) full/part-time status, (5) exempt status, (6) global career
level, (7) job specialty and (8) job title. OFCCP grouped these analyses by Job Function at
Oracle. These analyses revealed statistically significant disparities in pay for women in the
identified LOBs/Job Functions at Oracle, and produced the corresponding standard deviations
described in both Attachment A to the NOV and Paragraph 7 of the Amended Complaint. This
model and its results are at BSN DOL 5298-5320. The identities of the affected class members
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and their comparators are referenced below in response to Interrogatory Nos. 4 and 5 and are

incorporated herein by reference.

INTERROGATORY NO. 3:

. Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Paragraph 7 of the Amended Complaint, including the nature of the facts of
which the PERSON identitied has knowledge.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, ete. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not

relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
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request, OFCCP would need to literally interview thousands of Oracle employees to include
employees in supervisory and management positions to ascertain cveryone who has knowledge
of the discrimination. |

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of the discrimination so
that QFCCP can identify all of the people who have knowledge of the discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts™ if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatorics.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outéide of the request .itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the Interrogatory to the extent it seeks each individual’s
contact information for individuals that are represented by counsel. OFCCP’s personnel (current

or former) may be contacted through OFCCP’s counsel at the Office of the Solicitor.
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Subject to and without waiving the foregoing objections, OFCCP responds rthat the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this response as more documents and
data are produced during discovery under the supervision of the office of administrative law
judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP identifies that all persons (other than persons affiliated with Defendant) who
have knowledge of the material facts alleged in Paragraph 7 of the Amended Compliant at the
time of filing this Complaint are the people listed in OFCCP’s initial and supplemental

responses to Interrogatory No. 1.

INTERROGATORY NO. 4:

As to each qualified female employee allegedly discriminated against as referenced in
Paragraph 7 of the Amended Complaint, identify by name and job title the comparable male or

males employed in similar roles.
RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant

privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
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Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

'‘OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
infqtmation necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person. for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has producéd information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example, -
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
docufnent production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rul.e 30(b)(6) deposition that

OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
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forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b){(4)(D).

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
response to Interrogatory No. 2, its statements in the Amended Complaint and refers Oracle to
the responsive documents £hat it produced during discovery, including, but not limited to, the
NOV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 snapshot. The compensation database provided to OFCCP by Oracle lists the names of
male employees in the Information Technology, Support, and Product Development lines of
business, as well as their job titles that OFCCP alleges were compafabie male employees in
similar roles to female employees based on the snapshot of data Oracle provided as of January
1, 2014. The compensation database provided to OFCCP by Oracle also lists the names of
females in the Information Technology, Support, and Product Development lines of business, as
well as their job titles that OFCCP alleges were victims of discrimination based on the snapshot
of data Oracle provided as of January 1, 2014. As more data is produced, including data from
2013 and since the snapshbt from January 1, 2014 through the present, OFCCP expects that
additional males, as well female victims of discrimination, will be identified. OFCCP will
supplement this response as more documents and data are produced during discovery under the
supervision of the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the

forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
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whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigaﬁon and conciliation phase as determinative of the statistical evidence it will
.use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
during the investigation and coneiliation process. The Compensation Database also known as
2014 Snapshot at BSN DOL 26401 in the Native000027 folder, standing alone, readily identifies
the names and job titles of the persons who are the subject of this interrogatory by crossing
references the names in colurﬁns A & B with the female gender in column D with the Job
Function in column H with the title in column G. In column H the Product Development LOB
is abbreviated as “PRODEV;” the Support LOB is abbreviated as “SUPP;” and the Information
Technology LOB is abbreviated as “INFTECH.”

INTERROGATORY NO. 5:

For each qualified female employee allegedly discriminated against as referenced in
Paragraph 7 of the Amended Complaint, state all facts that support the allegation that the

male(s) identified as similarly situated and comparable were similarly situated and comparable.
RESPONSE:

OFCCP incorporates the genera! objections stated above, and further objects to this |
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by fhe Rules of Practice, Federal Rules of Civil Procedure or

Evidence, or the common law.
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OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b){(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to th.e extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks

disclosure of information protected under Fed. R. Civ. P. 26(b){4)(D).
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OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts™ because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorpdrates herein its
responses to Interrogatory Nos. 2 and 4, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of male employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable male

- employees in similar roles to female employees based on the snapshot of data Oracle provided
as of January 1, 2014. The compensation database provided to OFCCP by Oracle also lists the
names of females in the Information Technology, Support, and Product Development lines of
business, as well as their job titles that OFCCP alleges were victims of discrimination based on
the snapshot of data Oracle provided as of January 1, 2014. OFCCP further responds that it
determined which roles were similar by reviewing evidence gathered during the compliance
review. As more data is produced, including data from 2013 and since the snapshot from
January 1, 2014, through the present, OFCCP expects that additional comparable males, as well

female victims of discrimination, will be identified. OFCCP will supplement this response as
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more documents and data are produced during discovery under the supervision of the office of
administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
during the investigation and conciliati(_)n process. The Compensation Database also known as
2014 Snapshot at BSN DOL 26401 in the Native000027 folder, standing alone, readily identifies
the names and job titles of the persons who are the subject of this interrogatory by crossing
references the names in columns A & B with the male gender in column DD with the Job
Function/LOB in column H with the title in column G. The process for identifying qualified
females was previously identified in response to Interrogatory No. 4 and is incorporated herein
by reference.

The male comparators are similarly situated by job function, which is closely aligned
with Oracle’s Job Functions/LOBs. Females in the Product Development LOB were compared
to males in the same LOB as was the case with the Information Technology and Support LOBs.
Many of the facts that were identified in response to Interrogatory No. 2 are applicable here and
are stated below:

» Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the

Native000027 folder. This snapshot provided, inter alia, the following information:

person’s name, employee identification number, gender, race, job title, Job function/LOB

(e.g., Product Development, Support, Information Technology), job specialty, job group
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(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or
full time status, salary, total compensation, estimated prior work experience, H-1B and
visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http://forebears.co.uk/surnames and
http://www.behindthename.com/name/.

Wage determination memos contained in the LCAs that Oracle provided for employees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 83100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job titles and position descriptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSNIDOL 30664-31981. |

Interviews of Oracle personnel provided information about Oracfe’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573
806, 39030-37, 39151-73.

Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL 37217-23), Global Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compensation
documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
95, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.

Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57,38673-77, 38764-67, 38876-95, 38898-906, 39128-29,
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¢ Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEQ code,
female gender total, total for all minorities, specific totals for individual minorities, and

" percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job

responsibilities.

INTERROGATORY NQO. 6:
State all facts that support the table contained in Paragraph 7, which table contains the

headings “Class,” “Number of Female Class Members,” and “Standard Deviations,” including
the statistical data used, the analysis and methodologies used, the computations used to

determine the standard deviations, and the identities of the female employees.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

QOFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
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developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleadiﬂg stage would be both unfair and inefficient.2 The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery
has closed and the case is tried.” Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not vet produced in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No, 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing reéponsive'
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
fepeatedly_failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
-as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and

prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,

2 See Jenkins, 646 F.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery”).

} See Barretr, 39 F Supp.3d 430,
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Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production résponses identified that it would not be producfng any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b){(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)}{4)(D).

OFCCP also objects to the term “Paragraph 7” as vague and ambiguous because Oracle
did not identify the document containing the paragraph 7 to which it refers. OFCCP likewise
objects to the terms “statistical data used,” “the analysis and methodologies used,” the
computations used.” For these latter three terms the context of “used” it is not known and it is

k- 11

not clear which “statistical data,” “analysis,” “methodologies” and “computations” that Oracle
is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all facts” because this term is not
confined to the principal or material facts of the case, but seeks the identity of each and every
fact, however minor, that may relate to the case.

OFCCP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery

is a valid objection since the parties are meeting and conferring about it: the

request/Interrogatory “requires [the party answering the written discovery] to refer to materials
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outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 4 and 3, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the ‘2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of male employees in the Product Development, Support and Information Technology
lines of business, as ﬁfeil as their job titles that OFCCP alleges were comparable male
employees in similar roles to female employees based bn the snapshot of data Oracle provided
as of January 1, 2014. The compensation database provided to OFCCP by Oracle also lists the

- names of females in the Product Development, Support and Information Technology lines of
business, as well as their job titles, that OFCCP alleges were victims of discrimination based on
the snapshot of data Oracle provided as of January 1, 2014. OFCCP further responds that
during the compliance review, OFCCP evaluated and analyzed Oracle’s compensation
information and found statistically significant pay disparities adverse to female employees after
controlling for legitimate explanatory factors in the duct Development, Support and Information
Technology lines of business. Within these lines of business, OFCCP controlled for the
following factors: job title, full-time status, exempt status, global career level, job specialty,
estimated prior work experience, and comi)any tenure/work experience within Oracle. Even
after controlling for such factors in the analysis, female employees were paid significantly less
than in the Product Development line of business at -8.41 standard deviations, the Support line
of business at -3.67 standard deviations and the Information Technology line of business at -
2.71 standard deviations. As rﬁore data is preduced, including data from 2013 and since the
snapshot from January 1, 2014 through the present, OFCCP expects that additional comparable

males, as well as female victims of discrimination, will be identified in the Product
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Development, Support and Information Technology lines of business. OFCCP will supplement
this response as more documents and data are produced during discovery under the supervision
of the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
dufing the investigation and conciliation process.

For the statistical results identified in Paragraph 7 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them, including the
spreadsheets produced in this litigation at BSN DOL 26401-03 in the Native000027 folder and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
explained in the NOV at BSN DOL 945-46, 952.

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analyses of
the databases, with the natural log of annual salary as dependent variable, controlling for (1)
gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for work experience
prior to employment by Oracle), (4) full/part-time status, (5) exempt status, (6} global career
level‘, (7) job specialty and (8) job title. OFCCP grouped these analyses by job function at
Oracle. These analyses revealed statistically significant disparities in pay for women in the
identified LOBs/Job Functions at Oracle, and produced the corresponding standard deviations
described in both Attachment A to the NOV and Paragraph 7 of the Amended Complaint. This
model and its results are at BSN DOL 5298-5320.
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INTERROGATORY NO. 7:
State all facts that support the allegation in Paragraph 8 of the Amended Complaint that

“Oracle discriminated against qualified African Americans in Product Development roles at
Oracle Redwood Shores based upon race by paying them less than comparable Whites

employed in similar roles.”

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protected by the atterney-client privilege,
attorney work-product doctrine, the government's deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See

~cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of

repeatedly failing to produce requested information during the compliance review and
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-obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, éompensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for th.e 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its writien
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b){(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts™ because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
response to Interrogatory No. 2, its statements in the Amended Complaint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 snapshot. OFCCP further responds that during the compliance review of Oracle
headquarters, OFCCP evaluated and analyzed Oracle’s compensation information and evidence
gathered in the investigation and found statistically significant pay disparitics based upon race

between African Americans and Whites after controlling for legitimate explanatory factors in
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the Product Development line of business. Within this line of business, OFCCP controlled for
the following factors: job title, full-time/part-time status, exempt status, global careér level, job
specialty, estimated prior work experience, and work experience at Oracle. Even after
controlling for such factors in the analysis, African American employees were paid signiﬁcantly.
less than White employees in the Product Development line of business. OFCCP will
supplement this response as more documents and data are produced during discovery under the
supervision of the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
during the investigation and conciliation process.

Facts known to OFCCP at the time it filed its Amended Complaint to support the following

statement in Paragraph 8 of this Complaint: “Oracle discriminated against qualified African
Americans in Product DeVelopment roles at Oracle Redwood Shores based upon race by paying
them less than comparable Whites employed in similar roles.”

s Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the
Native000027 folder. This snapshot provided, inter alia, the foliowihg information:
person’s hame, employee identification number, gender, race, job title, Job function/1.OB
(e.g., Product Development, Support, Information Technology), job specialty, job group
(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or

full time status, salary, total compensation, estimated prior work experience, H-1B and

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
(OALJ CASE NO. 2017-QFC-00006)
33



visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http://forebears.co.uk/surnames and
http://www behindthename.com/name/.

Wage determination memos contained in the L.CAs that Oracle provided for employees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job tities and position descriptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided information about Oracle’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573-
806, 39030~37, 39151-73.

Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL 37217-23), Glebal Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compensation
documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754~
95, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.

Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

Oracle’s AAP information at BSN DOIL 4377-4710, 32150-.52, 31982-98, 31999-32132

provided information related to Oracle’s general AAP plan; how Oracle organized its job
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titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global carcer level, brief and detailed descriptions and job
responsibilities.

e Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 3780304,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs: |

o http://www.oracle.com/us/corporate/press/executives/016380, htm;

o http://www.thehindu.com/business/Industry/new-oracle-chiefs-kerala-
roots/article6775912.ece;

o https://m.oracle.oom/corporate/citizenshipf’workforce/diversity.htm1;

o | http://guestworkerdata.org/wp-
content/uploads/2014/02/H1BNationalFactsheet] 1_13_13FINAL.pdf;

o http://www.lpﬁ.org/wp-coﬁtent/upload5/2015/04/00(162040_Ipﬁ_ﬁnal.pdf;

o http://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%2 0and %205t
udies/H1B/h1b-fy-12-characteristics.pdf;

o http://www.nytimes.com/2015/11/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html; |

o http://’www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
domi_nate-hlb-visas.html?_rx();

o http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-

dominate-h1b-visas.html?_r=1;
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o http://www.epi.org/press/1b-visa-program-attracting-brightest-workers/;
o http://www.epi.org/files/2013/outstanding-talent-high-skilled-immigration.pdf;
C hftp://www.eeoc.gov/policy/docs/ national-origin.html;
o http://www.eeoc.gov/eeoc/newsroom/release/8-28-14.cfim;
https://blogs.oracle.com/campusrecruitment/eniry/my_journey_from_college_to;
o https://www.sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d 10k.htm;
o https://www.usatoday.com/story/tech/2014/1 0/12/ silicon-valley-diversity-tech-
hiring-computer-science-graduates-african-american-hispanic/14684211/;
o http://WWW.sfgate.com/bayarea/artiolc/OraclcSc0_zinestithgovemmentgoesbackt
02820370.Php; |
o https://www.eeoc.gov/eeoc/statistics/reports/hightech/;
o https://c.ymedn.com/sites/ascendleadership.site-
- ym.com/resource/resmgr/Rescarch/HiddenInPlainSight_Paper_042.pdf;
o hitp://www.cxotoday.com/ story/why—india-iS*becoming—so-imlﬁortant-for-oracle/ .
Conclusions reached for Paragraph 8:
The conclusions reached are identified for African-American employees in the NOV at

BSN DOL 946, 953 wherein African American employees showed a standard deviation of -2.10.

Linkage befween the facts and the conclusions:

For the statistical results identified in Paragraph 8 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them, including the
spreadsheets produced in this litigation at BSN DOL 26401-03 in the Native(}00027 folder and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
expiained in the NOV at BSN DOL 946, 953. .

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analysis of

the databases, with the natural log of annual salary as dependent variable, controlling for (1)
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gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for work experience
prior to employment by Oracle), (4) full/part-time status, (5) exempt status, (6) global career
level, (7) job specialty and (8) job title. OFCCP grouped these analyses by job function at
Oracle. These analyses revealed statistically significant disparities in pay for African
Americans in the Product Development Job Function/LOB at Oracle and produced the
corresponding standard deviation described in both Attachment A to the NOV and Paragraph 8
of the Amended Complaint. This model and its results are at BSN DOL 5298-5320.

Identification of qualified African Americans and their White comparators:

¢ The Compensation Database also known as 2014 Snapshot at BSN DOL 26401 in the
Native000027 folder, standing alone, readily identifies the names and job titles of the
qualified African Americans by crossing references the names in columns A & B with
the African American race identifier in column E with the Product Development Job
Function/LOB in column H with the title in column G.

e The Compensation Database also known as 2014 Snapshot at BSN DOL 26401 in the
Native000027 folder, standing alone, readily identifies the names and job titles of the
White comparators by crossing references the names in columns A & B with the White
race identifier in column E with the Product Development Job Function/LOB in column
H with the title in column G.

INTERROGATORY NO. §:

| Identify by name and last known contact information each PERSON with knowledge of

the facts alleged in Paragraph 8 of the Amended Complaint, including the nature of the facts of

which the PERSON identified has knowledge. |

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
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Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
'acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay -
knowledge, etc. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, op.pressive and not proportional to the case because for OFCCP to truly answer this
request, OFCCP would need to literally interview thousands of Oracle employees to include
employees in supervisory and management positions to ascertain everyone who has knowledge
of the discrimination.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentiaﬂy
thousands of employees to obtain their last known contact information when Oracle is already
in possession of this information.

OFCCEP still further objects because the Interrogatory calls for speculation if Oracle does

not make everyone available to OFCCP everyone who might have knowledge of the

“OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
(OALJ CASE NO. 2017-OFC-00006)
38



discrimination so that OFCCP can identify all of the people who have knowledge of the
discrimination.

' OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the request to the extent it seeks each individual’s contact
information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period,;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in

response to Interrogatory No. 1. OFCCP will supplement this response as more documents and

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
{OALJ CASE NO. 2017-0OFC-00006)
39




data are produced during discovery under the supervision of the office of administrative law
judges.
SUPPLEMENTAL RESPONSE:

| Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP identifies that all persons (other than persons affiliated with Defendant) who
have knowledge of the material facts alleged in Paragraph 8 of the Amended Compliant at the
time of filing this Complaint are the people listed in OFCCP’s initial and supplemental

responses to Interrogatory No. 1.

INTERROGATORY NO. 9:

As to each African American allegedly discriminated against as referenced in Paragraph
8 of the Amended Complaint, identify by name and job title the comparable White or Whites

employed in similar roles.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
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cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: abpiicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objecfs to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)_(4)(D).

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the

request/Interrogatory “requires [the party answering the written discovery] to refer to materials
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outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2 and 7, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to African American employees based on the snapshot of data Oracle
provided as of January 1, 2014. The compensation database provided to OFCCP by Oracle also
lists the names of African Americans in the Product Development line of business, as well as
their job titles that OFCCP alleges were victims of discrimination based on the snapshot of data
Oracle provided as of January 1, 2014. As more data is produced, including data from 2013 and
since the snapshot from January 1, 2014, through the present, OFCCP expects that additional
Whites, as well African American victims of discrimination, will be identified. OFCCP will
supplement this response as more documents and data are produced during discovery under the
supervision of the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing

. may rely on different factors, different mathematics and different data than the model used
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during the investigation and conciliation process. OFCCP identifies that its response to
Interrogatory No. 7 identifies the qualified African Americans and their White comparators and
is incorporated herein by reference.
TERROGATORY NO. 10:
For each qualified African American allegedly discriminated against as referenced in
Paragraph 8 of the Amended Complaint, state all facts that support the allegation that the White
employee(s) identified as similarly situated and comparable were similarly situated and

comparable.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attormey-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention intérrogat_ories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive

documents that were not covered by the protective order, and has produced information
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responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel! actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
.produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks .
disclosure of information protected under Fed. R. Civ. P. 26(b)}{(4)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “reqﬁires {the party answering the written discovery] to refer to materials
outside of the request its:alf,” OFCCP makes this objection here because this Interrogatory

referred to materials outside of the Interrogatory itself.
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- Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 7 and 9, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discoVery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists ‘;he
names of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to African American employees based on the snapshot of data Oracle
provided as of January 1, 2014, The compensation database provided to OFCCP by Oracle also
lists the names of African Americans in the Prodﬁct Development line of business, as well as
their job titles that OFCCP alleges were victims of discrimination based on the snapshot of data
Oracle.provided as of January 1, 2014. OFCCP further responds that it determined which roles
were similar by reviewing evidence gathered during the compliance review. As more data is
produced, including data from 2013 and since the snapshot from January 1, 2014, through the
present, OFCCP expects that additional Whites, as well African American victims of
discrimination, will be identified. OFCCP will supplement this response as more documents
and data are produced during discovery under the supervision of the office of administrative law
Jjudges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notWithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in thlis matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will

use to support its Amended Complaint at hearing in this case. The model used at the hearing
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may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.

The White comparators are similarly situated by Job Function, which is closely aligned

with Oracle’s LOB’s. The identification of the qualified African Americans and their White

comparators was identified in OFCCP’s response to Interrogatory No. 7 and is incorporated

‘herein by reference. Many of the facts that were listed in response to Interrogatory No. 7 are

applicable here and are stated below:

Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the
Native000027 folder. This snapshot provided, inter alia, the following information:
person’s name, employee identification number, gender, race, job title, Job function/LOB
(e.g., Product Development, Support, Information Technology), job specialty, job group
(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or
full time status, salary, total compensation, estimated prior work experience, H-1B and
visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http:/forebears.co.uk/surnames and
http://www behindthename.com/name/.

Wage determination memos contained in the LCAs that Oracle provided for employees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job titles and position descriptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided information about Oracle’s payroll policies,
practices and procedures and how they were impiemented at BSN DOL 507-904, 36573-
806, 39030-37, 39151-73. |
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¢ Oracle’s wriften compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL 37217-23), Global Compensation Training Managing Pay Module
{(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compensation
documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
95, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.

e Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548~
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

¢ Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for al]l minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job

responsibilities.

INTERROGATORY NO, 11:

State all facts that support the allegation contained in Paragraph 8 of the Amended

Complaint that there was a standard deviation of -2.10, including the statistical data used, the
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analysis and methodologies used, and the computations used to determine the standard

deviations.

RESPONSE:

OFCCEP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attomey-clicnt privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law. _

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.4 The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery
has closed and the case is tried.5 Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet pfovided in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the

information necessary to respond to this Interrogatory becomes more readily available. See

i See Jenkins, 646 T.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery™).
See Barvert, 39 F.Supp.3d 430.
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cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b){6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only tola fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean-hancls of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlyi'ng investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding namé of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4}D).

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologies used,” the computations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “statistical data,” “analysis,” “methodologies” and

“computations” that Oracle is referring.
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OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all facts™ because this term is not
confined to the principal or material facts of the case, but seeks the identity of each and every
fact, however minor, that may relate to the case.

OFCCP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 7, 9 and 10, its statements in the Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists
the names of White employees in the Information Technology, Support, and Product
Development lines of business, as well as their job titles that OFCCP alleges were comparable
White employees in similar roles to African American employees based on the snapshot bf data
Oracle provided as of January 1, 2014. The compensation database provided to OFCCP by
Oracle also lfsts the names of African American in the Product Development line of business, as
well as their job titles, that OFCCP alleges were victims of discrimination based on the snapshot
of data Oracle p.rovided as of January 1, 2014, OFCCP further responds that during the

compliance review, OFCCP evaluated and analyzed Oracle’s compensation information and
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found statistically significant pay disparities adverse to African American employees after
controlling for legitimate explanatory factors in the Product Development line of business.
Within this line of business, OFCCP controlled for the following factors: job title, full-time
status, exempt status, global career level, job specialty, estimated prior work experience, and
company tenure/Oracle work experience. Even after controlling for such factors in the analysis,
African American employees were paid significantly less than White employees in the Product
Development line of business at -2.10 standard deviations. As more data is produced, including
data from 2013 and since the snapshot from January 1, 2014 through the present, OFCCP
expects that additional comparable Whites, as well as African American victims of
discrimination, will be identified. OFCCP will supplement this response as more documents |
and data are produced during discovery under the supervision of the office of administrative law
judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, QFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2} reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, differenf mathematics and different data than the model used
during the investigation and conciliation process.

Facts known to OFCCP at the time it filed its Amended Complaint to support the allegation

contained in Paragraph 8 of the Amended Complaint that there was a standard deviation of -2. 10,

including the statistical data used, the analysis and methodologies uvsed, and the compuiations

used to determine the standard deviations.
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Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the
Native000027 folder. This snapshot provided, inter alia, the following information:
person’s name, emplovee identification number, gender, race, job title, Job function/LOB
(e.g., Product Development, Support, Information Technology), job specialty, job group
(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or
full time status, salary, total conipensation, estimated prior work experience, H-1B and
visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http:/forebears.co.uk/surnames and
http://WWW.behindthename..com/name/ .

Wage determination memos contained in the LCAs that Oracle provided for employees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job titles and position descﬁptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided information about Oracle’s payroll policies,

practices and procedures and how they were implemented at BSN DOL 507-904, 36573-

806, 39030-37, 3915173,

Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL 37217-23), Global Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),

| Compensation Review & Oversight (BSN DOL 4724), and other compensation

documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754~
953, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered

its compensation.
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Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.
Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Grbups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job
responsibilities.
Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-35, 39442-43, 39446-39790, 39832-74 and at the
following URLs:

o http://www.oracle.com/us/corporate/press/executives/016380.htm;

o  http://www.thehindu.com/business/Industry/new-oracle-chiefs-kerala-

roots/article6775912.ece;
o) https://Www.oracle.c0m/corporate/pitizenship/workforce/diversity.html;
o http://guestworkerdata.org/wp- |
. content/uploads/2014/02/H1 BNationalFactsheet11 13 13FINAL.pdf;
o http://www.lpfi.org/wp-content/uploads/2015/04/code2040 _Ipfi final.pdf;
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o

http://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and %205t
udies/H1B/h1b-fy-12-characteristics.pdf; |
http://www.nytimes.com/2015/1'1/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html;
http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-hIb-visas.html?_r=0;
http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html?_r=1; |
http://www.epi.org/press/1b-visa-program-atiracting-brightest-workers/;
http://www.epi.org/files/2013/outstanding-talent-high-skilled-immigration.pdf;
http:/f'www.ceoc.gov/policy/docs/national-origin.html; |
http://www.eeoc.gov/ceoc/newsroom/release/8-28-14.cfm;
https://blogs.oracle.com/campusrecruitment/entry/my_journey_from_college to;
hitps://www sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k htm;
https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiring-computer-science-graduates-african-american-hispanic/14684211/;
http://www sfgate com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

https://www.eeoc.gov/eeoc/statistics/reports/hightech/;
https://c.ymedn.com/sites/ascendleadership.site-
ym.com/resource/resmgr/Research/HiddenInPlainSight_Paper 042.pdf;

http://www.cxotoday.com/story/why-india-is-becoming-so-important-for-oracle/.

Data. analysis. method and computations used:

For the statistical results identified in Paragraph 8 of the Amended Complaint, OFCCP

relied on databases produced by Oracle during the investigation to conduct them, including the
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spreadsheets produced in this litigation at BSN DOL 26401-03 in the Native000027 folder and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
explained in the NOV at BSN DOL 946, 953.

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analysis of
the databases, with the natural log of annual salary as dependent variable, controlling for (1)
gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for work experience
prior to employment by Oracle), (4) full/part-time status, (5) exempt status, (6) global career
level, (7) job specialty and (8) job title. OFCCP grouped these analyses by Job Function at
Oracle. These analyses revealed statistically significant disparities in pay for African
Americans in the Product Development Job Function/LOB at Oracle and produced the
corresponding standard deviation described in both Attachment A to the NOV and Paragraph 8
of the Amended Complaint. This model and its results are at BSN DOL 5298-5320.
INTERROGATORY NO. 12:

State all facts that support the allegation in Paragraph 9 of the Amended Complaint that
“Oracle discriminated against qualified Asians in Product Development roles at Oracle
Redwood Shores based upon race by paying them less than comparable Whites employed in

similar roles.”

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or

Evidence, or the common law.
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OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about. its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General .Obj ection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6)} deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced infofmation
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from. its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee persohnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
docuﬁlent production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b){6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks

disclosure of information protected under Fed. R. Civ. P. 26(b}X4)(D).
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OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its
response to Interrogatory No. 2, its statements in the Amended Complaint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOYV and Attachment, and the compensation database that Oracle provided to OFCCP for the
2014 spapshot. OFCCP further responds that during the compliance review of Oracle
headquarters, OFCCP evaluated and analyzed Oracle’s compensétion information and evidence
gathered in the investigation and found statistically significant pay disparities based upon race
between Asians and Whites after controlling for legitimate explanatory factors, Within this line
of business, OFCCP controlled for the following factors: job title, full-time/part-time status,
exempt status, global career level, job specialty, estimated prior work experience, and work
experience at Oracle. Even after controlling for such factors in the analysis, Asian employees
were paid significantly less than White employees in the Product Development line of business.
OFCCP will supplement this response as more documents and data are produced during
discovery under the supervision of the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the

statistical model it will rely on at hearing in this matter. QFCCP does not regard its models

during the investigation and conciliation phase as determinative of the statistical evidence it will

use to support its Amended Complaint at hearing in this case. The model used at the hearing
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may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.

Facts known to OFCCP at the time it filed its Amended Complaint to support the following

statement in Paragraph 9 of this Complaint: “Oracle discriminated against qualified Asians in

Product Development roles at Oracle Redwood Shores based upon race by paying them less than

comparable Whites employed in similar roles.”

Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the
Native000027 folder. This snapshot provided, inter alia, the following information:
person’s name, employee identification number, gender, race, job title, Job function/LOB
(e.g., Product Development, Support, Information Technology), job specialty, job group
(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or
full time status, salary, total compensation, estimated prior work experience, H-1B and
visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http:/forebears.co.uk/surnames and
http://www .behindthename.com/name/.

Wage determination memos contained in the LCAs that Ofacle provided for emplovees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job titles and position descriptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided iﬁformation about Oracle’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573-
806, 39030-37, 39151-73.

Oracle’s written compensation policies, procedures and practices in its U.S. Employee

Handbook (BSN DOL 37217-23), Global Compensation Training Managing Pay Module
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(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compensation
documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
93, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.
Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.
Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of ifs
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job
responsibilities. _
e Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs:

o http://www.oracle.com/us/corporate/press/executives/016380.htm;

o http://www.thehindu.com/business/Industry/new-oracle-chiefs-kerala—

roots/article6775912.ece;
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o - https://www oracle.com/corporate/citizenship/workforce/diversity.html;

o http://guestworkerdata.org/wp-
content/uploads/2014/02/H1 BNationalFactsheet11 13 13FINAL.pdf;

o http://www Ipfi.org/wp-content/uploads/2015/04/code2040 _Ipfi_final pdf;

o http://'www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and %20 St
udies/H1B/h1b-fy-12-characteristics.pdf;

o http://www.nytimes.com/2015/11/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html,

o http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=0;

o http://'www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-hib-visas.html? r=1;

o http://www.epi.org/press/1b-visa-program-attracting-brightest-workers/;

o http://www.epi.org/files/2013/outstanding-talent-high-skilled-immigration. pdf;

o http://www.eeoc.gov/policy/docs/national-origin.html;

o http://'www.eeoc.gov/ecoc/newsroom/release/8-28-14.cfim;

o https://blogs.oracle.com/campusrecruitment/entry/my_journey_from_college to;

o https://www.sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k . htm; .

o https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiring-computer—science-graduates-african~american-hispanic/ 14684211/,

o http://www.sfgate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

o https://www.eeoc.gov/eeoc/statistics/reports/hightech/;

o https://c.ymedn.com/sites/ascendleadership.site-

ym.com/resource/resmgr/Research/HiddenInPlainSight Paper 042.pdf;
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o http://www.cxotoday.com/story/why-india-is-becoming-so-important-for-oracle/.

Conclysions reached for Paragraph 9;

- The conclusions reached are identified for Asian employees in the NOV at BSN DOL
947, 953 wherein Asian employees showed a standard deviation of -6.55.
Linkape betwéen the facts and the conclusions:

For the statistical results identified in Paragraph 9 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them, including the
spreadsheets produced in this litigation at BSN DOL 26401-03 in the Native000027 folder and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
explained in the NOV at BSN DOL 947, 953.

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analysis of
the databaseé, with the natural log of annual salary as dependent variable, controlling for (1)
gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for work experience
prior to émployment by Oracle), (4) full/part-time status, (5) exempt status, (6) global carcer
level, (7) job specialty and (8) job title. OFCCP grouped these analyses by Job Function at
Oracle. These analyses revealed statistically significant disparities in pay for Asiaﬁs in the
Product Development Job Function/LLOB at Oracle and produced the corresponding standard
deviation described in both Attachment A to the NOV and Paragraph 9 of the Amended
Complaint. This model and its results are ét BSN DOL 5298-5320.

INTERROGATORY NO. 13:

Identify by name and last knoWn contact information each PERSON with knowledge of
the facts alleged in Paragraph 9 of the Amended Complaint, including the nature of the facts of
which the PERSON identified has knowledge.

RESPONSE:
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OFCCP incorporates the general objections stated. above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. If is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in supervisory and management positions to ascertain everyone who has
knowledge of the discrimination. _

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already

in possession of this information.
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OFCCP still further objects because the interrogatory calls for spéculation if Oracle does
not make everyone available to OFCCP everyone who might have knowledge of the
discrimination so that OFCCP can identify all of the people who have knowledge of the
discrimination. |

- OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts™ if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

| OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — idehtify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires {the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the Interrogatory to the extent it seeks each individual’s
contact information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitdr, may have
knowledge of the facts giving rise to the allegations made in the Amended Complaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;

former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
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response to Interrogatory No. 1. OFCCP will supplement this response as more documents and
data are produced during discovery under the supervision of the office of administrative law
judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP identifies that all persons (other than persons affiliated with Defendant) who
have knowledge of the material facts alleged in Paragraph 9 of the Amended Compliant at the
time of filing this Complaint are the people listed in OFCCP’s initial and supplemental

responses to Interrogatory No. 1.

INTERROGATORY NO, 14:

As to each Asian allegedly discriminated against as referenced in Paragraph 9 of the
Amended Complaint, identify by name and job title the comparable White or Whites employed

in similar roles.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law. |

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain

flexibility about its contentions before responding to contention interrogatorics, as the
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information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information; data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its writtén
document production responses identified that it would not be produqing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is .prematurc to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P, 26(b){(4)(D).

To the extent that the following' objection that Defendant used during written discovery

“is a valid objection since the parties are meeting and conferring about it: the

request/Interrogatory “requires [the party answering the written discovery] to refer to materials
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outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incofporatés herein its
responses to Interrogatory Nos. 2 and 12, its statements in the Amended Complaint and refers
Oracle to the responsive documents that it produced during discovery, including, but not limited
to, the NOV and Attachment, and the compensation database that Oracle provided to OFCCP
for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists the
names of White employees in the Information Technology, Support, and Product Development
lines of business, as well as their job titles that OFCCP alleges were comparable White
employees in similar roles to Asian employees based on the snapshot of data Oracle provided as
of January 1, 2014. The compensation database provided to OFCCP by Oracle also lists the
names of Asians in the Product Development line of business, as well as their job titles that
OFCCP alleges were victims of discrimination based on the snapshot of data Oracle provided as
of Yanuary 1, 2014. As more data is produced, including data from 2013 and since the snapshot
from January 1, 2014, through the present, OFCCP expects that additional Whites, as well
Asian victims of discrimination, will be identified. OFCCP will supplement this response as
more documents and data are produced during discovery under the supervision of the office of
administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will

use to support its Amended Complaint at hearing in this case. The model used at the hearing
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may rely on different factors, different mathematics and different data than the model used
during the investigation and conciliation process.
¢ The Compensation Database also known as 2014 Snapshot at BSN DOL 26401 in the
Native000027 folder, standing alone, readily identifies the names and job titles of the
qualified Asians by croésing references the names in columns A & B with the Asian race
identifier in column E with the Product Development Job Function/LOB in column H
with the title in column G.
e The Compensation Database also known as 2014 Snapshot at BSN DOL 26401 in the
Native(G00027 folder, standing alone, readily identifies the names and job titles of the
White comparators by érossing references the names in columns A & B with the White
race identifier in column E with the Product Development Job Function/LLOB in column
H with the title in column G. |
INTERROGATORY 15:
For each qualified Asian allegedly discriminated against as referenced in Paragraph 9 of
the Amended Complaint, state all facts that support the allegation that the White employee(s) -

identified as similarly situated and comparable were similarly situated and comparable.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or

Evidence, or the common law.
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OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b){(6) depoéition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document produc}tion requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks

disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).
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OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, n.ot relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

To the extent that the following objection that Defendant used during written discovery
is d valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 12 and 14, its statements in the Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists
the names of White employees in the Information Technology, Support, and Product '
Development lines of business, as well as their job titles that OFCCP alleges were comparable
White employees in similar roles to Asian employees based on the snapshot of data Oracle
provided as of January 1, 2014, The compensation database provided to OFCCP by Oracle also
lists the names of Asians in the Product Development line of business, as well as their job titles
that OFCCP alleges were victims of discrimination based on the snapshot of data Oracle
provided as of January 1, 2014. OFCCP further responds that it determined which roles were
similar by reviewing evidence gathered during the compliance revie.w. As more data is
produced, including data from 2013 and since the snapshot from January 1, 2014, through thé
present, OFCCP expects that additional Whites, as well Asian victims of discrimination, will be
identified. OFCCP will supplement this responsé as more documents and data are produced

during discovery under the supervision of the office of administrative law judges.
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SUPPLEMENTAI RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the

forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
during the investigation and conciliation process.

The White comparators are similarly situated by Job Function, which is closely aligned
with Oracle’s LOB’s. The identification of the qualified Asians and their White comparators
was identified in OFCCP’s response to Interrogatory No. 14 and is incorporated herein by
reference. Many of the facts that were listed in response to Interrogatory No. 12 are applicable‘
here and are stated below:

¢ Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the

Native000027 folder. This snapshot provided, inter alia, the following information:

person’s name, employee identification number, gender, race, job title, Job function/LOB

(e.g., Product Development, Support, Information Technology), job specialty, job group

(e.g. PT1), grade, global carcer level, company tenure, salary, exempt status, part time or

full time status, salary, total compensation, estimated prior work experience, H-1B and

visa status, and national origin. OFCCP determined the national origin information in
column L from the following two. websites: http://forebears.co.uk/surnames and
http://www behindthename.com/name/.

¢ Wage determination memos contained in the LCAs that Oracle provided for employees

working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
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12674, 33204-35301. These memos, their LCAs and notices provided,l inter alia, wage
range information for different job fitles and position descriptions.

Wages and job information contained in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981.

Interviews of Oracle personnel provided information about Oracle’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573-
806, 39030-37, 39151-73.

Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL. 37217-23), Global Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL 4726-29),
Compensation Review & Oversight (BSN DOI. 4724), and other compensation
documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
95, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.

Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its |
employees in these organizations/work forces and job titles by: salary total, EEO code,

_female gender total, total for all minorities, specific totals for individual minorities, and
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percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job

responsibilities.
INTERROGATORY NO. 16:
State all facts that support the allegation contained in Paragraph 9 of the Amended

- Complaint that there was a standard deviation of -6.53, including the statistical data used, the
analysis and methodologies used, and the computations used to determine the standard

deviations.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be
developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
at the pleading stage would be both unfair and inefficient.® The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery

has closed and the case is tried.” Further, it is impossible for OFCCP to make any refinements

6 See Jenkins, 646 F.Supp.2d 469 (*It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery™).
! See Barrett, 39 F.Supp.3d 430.
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to statistics in this case until Defendants produce the myriad relevant records they refused to
provide to OFCCP and have not yet provided in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome .
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b){6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and ‘hiring. data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data .
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that

OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
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forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)}(D)).

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologies used,” the computations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “statistical data,” “analysis,” “methodologies™ and
“computations” that Oracle is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all facts” because this term is not
confined to the principal or material facts of the case, but secks the identity of each and every
fact, however minor, that may relate to the case.

OFCCP further objects to producing any in-house statistical analyses pei‘fbrmed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Intetrogatory
referred to materials outside of the Interrogatory itself. '

Sﬁbject to and without waiving the foregoing objections, OFCCP incorporates herein its
responses to Interrogatory Nos. 2, 12, 14 and 15, its statements in the Amended Complaint and
refers Oracle to the responsive documents that it produced during discovery, including, but not
limited to, the NOV and Attachment, and the compensation database that Oracle provided to
OFCCP for the 2014 snapshot. The compensation database provided to OFCCP by Oracle lists
the names of White employees in the Information Technology, Support, and Product

Development lines of business, as well as their job titles that OFCCP alleges were comparable
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White employees in similar roles to Asian employees based on the snapshot of data Oracle
provided as of January 1, 2014. The compensation database provided to OFCCP by Oracle also
lists the names of Asians in the Product Development line of business, as well as their job titles,
that OFCCP alleges were victims of discrimination based on the snapshot of data Oracle
provided as of January 1, 2014. OFCCP further responds that during the compliance review,
OFCCP evaluated and analyzed Oracle’s compensation information and found statistically
significant pay disparities adverse to Asian employees after controlling for legitimate
explanatory factors in the Product Development line of business. Within this line of business,
OFCCP controlled for the following factors: job title, full-time status, exempt status, global
career level, job specialty, estimated prior work experience, and company tenure/Oracle work
experience. Even after controlling for such factors in the analysis, Asian employees were paid
signiﬁcénﬂy less than White employees in the Product Development line of business at -6.55
standard deviations. As more data is produced, including data from 2013 and since the snapshot
from January 1, 2014 through the present, OFCCP expects that additional comparable Whites,
as well as Asian victims of discrimination, will be identified. OFCCP will suppiement this
response as more documents and data are produced during discovery under the supervision of
the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databa_ses from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.
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Facts known to OFCCP at the time it filed its Amended Complaint to support the allegation

contained in Paragraph 9 of the Amended Complaint that there was a standard deviation of -6.55,
including the statistical data used, the analysis and methodologies used, and the computations
used to determine the standard deviations.

¢ Compensation Database also known as 2014 snapshot at BSN DOL 26401 in the
Native(00027 folder. This snapshot provided, inter alia, the following information:
person’s name, employee identification number, gender, race, job title, Job function/LOB
(e.g., Product Development, Support, Information Technology), job specialty, job group
(e.g. PT1), grade, global career level, company tenure, salary, exempt status, part time or
full time status, salary, total compensation, estimated prior work experience, H-1B and
visa status, and national origin. OFCCP determined the national origin information in
column L from the following two websites: http://forebears.co.uk/surnames and
http://www.behindthcnamé.com/name/ .

o Wage determination memos contained in the LCAs that Oracle prdvided for employees
working under H-1B status at BSN DOL 6523-6620, 6689-6715, 7261-8040, 8100-
12674, 33204-35301. These memos, their LCAs and notices provided, inter alia, wage
range information for different job titles and position descriptions.

¢ Wages and job information contéined in personnel files and payroll related documents
Oracle produced with these personnel files at BSN DOL 30664-31981. |

. Interviewé of Oracle personnel provided information about rOracle’s payroll policies,
practices and procedures and how they were implemented at BSN DOL 507-904, 36573-
806, 39030-37, 39151-73.

e Oracle’s written compensation policies, procedures and practices in its U.S. Employee
Handbook (BSN DOL 37217-23), Global Compensation Training Managing Pay Module
(BSN DOL 4730-4753), Oracle Compensation Guidelines (BSN DOL, 4726-29),
Compensation Review & Oversight (BSN DOL 4724), and other compenéation
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documents Oracle provided to OFCCP at BSN DOL 4719, 4721, 4723, 4725, 4734, 4754-
95, 4816-40, 4944-69, 4971-75 provided information regarding how Oracle administered
its compensation.
Oracle’s correspondence, including e-mails, providing or explain.ing its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-38, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57,38673-77, 38764-67, 38876-95, 38898-906, 39128-29.
Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132
provided information related to Oracle’s general AAP plan; how Orﬁcle organized its job |
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups énd job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job
responsibilities. |
Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs:
o http://www.oracle.com/us/corporate/press/executives/016380.htm;
o http://www.thehindu.com/business/Industry/new-oracle-chiefs-kerala-
roots/article6775912.ece;

o https://www.oracle.com/corporate/citizenship/workforce/diversity html;
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o http://guestworkerdata.org/wp-
content/uploads/2014/02/H1BNationalFactsheet!1 13 I3FINAL.pdf;

o http://www. Ipfi.org/wp-content/uploads/2015/04/code2040 Ipfi final.pdf;

o http://www uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20St
udies/H1B/h1b-fy-12-characteristics.pdf;

o http://www nytimes.com/2015/11/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html;

o http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=0;

o http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html?_r=1;

o http://www.epi.org/press/1b-visa-program-attracting-brightest-workers/;

o http://www.epi.org/files/2013/outstanding-talent-high-skilled-immigration.pdf;

o http://www.eeoc.gov/policy/docs/national-origin html;

o http://'www.eeoc.gov/eeoc/newsroom/release/8-28-14.cfm;
https://blogs.oracle.com/campusrecruitment/entry/my_journey_from_college to;

o https://www.sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k.htm;

o https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiring-computer-science-graduates-african-american-hispanic/14684211/;

o http://'www .sfeate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

o https://www.eeoc.gov/eeoc/statistics/reports/hightech/;

o https://c.ymcdn.com/sites/ascendleadership.site-
ym.com/resource/resmgr/Research/HiddenInPlainSight Paper 042.pdf;

o http://www.cxotoday.com/story/why-india-is-becoming-so-important-for-oracle/.
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Data, analysis. method and computations used:

For the statistical results identified in Paragraph 9 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the im-festigation to conduct them, including the
spreadsheets produced in this litigation at BSN DOL 26401-03 in the Native000027 folder and
32196-98 in the Native000033 folder. The methodology OFCCP used to derive these results is
explained in the NOV at BSN DOL 947, 953.

To reiterate it briefly, OFCCP conducted a standard or ordinary regression analysis of
the databases, with the natural log of annual salary as dependent variable, controlling for (1)
gender, (2) work experience at Oracle, (3) the employee’s age (as a proxy for work experience
prior to employment by Oracle), (4) full/part-time status, (5) exempt status, (6) global carcer
level, (7) job specialty and (8) job title. OFCCP grouped these analyses by Job Function at
Oracle. These analyses revealed statiétically significant disparities in pay for Asians in the
Product Development Job Function/LOB at Oracle and produced the corresponding standard
deviation described in both ;Attachment A to the NOV and Paragraph 9 of the Amended
Complaint. This mode! and its results are at BSN DOL 5298-5320.

INTERROGATORY NO. 17:

State all facts that support the allegation in Paragraph 10 of the Amended Complaint,
that “Oracle utilized . . . a recruiting and hiring process that discriminates against [non-Asian|]
applicants in favor of Asian applicants, . . . based upon race for positions in the [PT1] job group

and Product Development line of business” at HQCA.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the

governmental privilege for investigative files and techniques, the government’s informant
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privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about it; contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce .any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses. identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to

produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
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OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcomihg expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P.. 26(bY(A)(D).

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respedt to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

Subject to and without waiving the foregoing objections, OFCCP incorporates its

_statements in the Ameﬁded Complaint and refers Oracle to the responsive documents that it
produced during discovery, including, but not limited to, the NOV and Attachment, and the
hiring databases that Oracle provided to OFCCP. OFCCP further responds that that upon
initiating a compﬁance review of Oracle’s headquarters in Redwood Shores, California, OFCCP
conducted a comprehensive analysis and evaluation of the hiring and employment practices of
‘Oracle, the written affirmative action program (AAP), and the results of the affirmative action
efforts undertaken by Oracle, including a desk audit, on-site review and off-site analysis.

Specifically, OFCCP analyzed and evaluated Oracle’s AAP and supporting
documentation, and other documents related to the contractor’s personnel policies and
employment actions that may be relevant to a determination of whether Oracle complied with
the requirements of the Executive Order, VEVRRA, Section 503 and their implementing
regulations, including but not limited to: employment policies, practices, records, and actions;
management, human resources, non-management employee, and former employee statements;
employee complaints; one-year of individual employee compensation data and other evidence;
Labor Condition Applications; Oracle’s compliance history by reviewing OFCCP internal
database system, and review any information received from EEOC, State or local FEP, and/or
other labor and employment agencies, such as the Department of Labor's Veterans’

Employment and Training Service and Wage and Hour Division, and publically available
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company information; and Oracle's hiring data, workforce data and appropriate labor market
workforce availability statistics. OFCCP also obtained and analyzed any complaints filed
against Oracle through the Equal Employment Opportunity Commission (EEOC), the State
and/or Local Fair Employment Practice (FEP) agency, and/or other government agenci'es.
Additionally, OFCCP requested additional information from Oracle during the compliance
review that Oracle withheld (see Amended Compléint 9 11-15) that is relevant to a
determination of whether Oracle compliéd with the requirements of the Executive Order and the
regulations.

During the compliance review of Oracle headquarters, OFCCP evaluated and analyzed
Oracle's recruiting and hiring information and evidence gathered in the investigation and found
statistically significant hiring disparities'based upon race. OFCCP used U.S. Census data and
other workforce data reflecting the potential applicant and hiring pools to evaluate recruiting
and hiring decisions for U.S. jobs. This data use is consistent with Title V1l and relevant case
law to perform this analysis because it was inappropriate to use Oracle’s pools.

Specifically, an analysis of Oracle’s Professional Technical 1, Individual Contributor
(“PT1”) applicant data uncovered gross disparities between the expected applicant rate
(availability) and the actual applicant rate. In these entry-level technical roles, the Asian
applicant rate was over 75%, compared to less than 30% in the available workforce in the
relevant labor market. Among Oracle’s college applicants, the overrepresentation of Asians
was even more extreme: the Asian applicant rate was 85% in 2013 and 92% in 2014. Based
upon this data and OFCCP’s analysis of Oracle’s applicant data and appropriate workforce
availability statistics, OFCCP found that Oracle favored Asian applicants, particularly Asian
Indians, in recruiting at a standard deviation as significant as +85 and found race disparities in
Oracle’s recruiting practices against African American, Hispanic and White applicants,

Similarly, OFCCP found gross disparities between the available workforce in the

relevant U.S. labor market and Oracle’s hires in PT1. In PT! roles, OFCCP found race
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disparities in Oracle’s hiring practices against African American, Hispanic and White
applicants. Notably, even with such a skewed applicant pool in favor of Asians, Oracle’s Asian
hiring rate significantly exceeded it -- by more than 6% . Compared to approximately 75%
Asian applicants (and 74% Asian incumbents), Oracle hired over 82% Asiahs in PTT roles
during the review period. OFCCP’s analysis of Oracle’s hiring data and appropriate workforce
availability statistics show that Oracle favored Asian applicants, particularly Asian Indians, in
hiring at a standard deviation as significant as +30.

Additional evidence, including anecdotal evidence, also reinforces that these gross
statistical findings are not due to chance.. OFCCP obtained statements from confidential sources
evincing Oracle’s reputation as favoring Asians, specifically Asian Indians. Additionally,
Oracle’sréputation is consistent with its recruiting efforts for engineering roles, which target
Asian Indians. Oracle’s recruiting priorities on its website has it directly recruiting entry-level
software positions from India despite the over'supply of STEM graduates in the United States.

Furthermore, Oracle has a longstanding and well-known preference of sponsoring HiB
visas almost exclﬁsively for employees from Asia and particularly India. Over 92% of all of
Oracle’s H1B employees are Asian. Such preference is most pronounced in entry-level
technical roles (or PT1 roles). Nearly one third of Oracle’s PT1 workforce is H1B employees,
compared to 13% of Oracle’s overall workforce. Across Oracle headquarters, approximately
90% of H1B employees work in PT1 roles. |

Moreover, despite this heavy concentration of Asians in Oracle’s workforce, Oracle
relied on word-of-mouth recruiting practices, which further perpetuated already existing
disparities. In PT1, most successful employment referrals (or referrals that lead to a hire)
originate from Asians. For technical jobs, approximately 74% of successful referrals come from
PT1 émployees, and approximately 80% of the referrals come from Asians.

Thus, based upon the analyses conducted and the evidence gathered during the

compliance evaluation, OFCCP found that Oracle recruited, selected, and hired Asian
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applicants, particularly Asian Indians, for PT1 roles at a rate significantly greater than their non-
Asian counterparts and Oracle’s recruiting and hiring practices resulted in discrimination
against African American, Hispanic, and White applicants. OFCCP will supplement this
response as more documents and data are produced during discovery under the supervision of
the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoir_]g objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. O_FCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will
use to support its Amended Complaint at hearing in this case. The model used at the hearing
may rely on different factors, different mathematics and different data than the model used
during the investigation and conciliation process. |

Facts known to OFCCP at the time it filed its Amended Complaint to support the following

statement in Paragraph 10 of this Complaint; “Oracle utilized ... a recruiting and hiring process

that discriminates against [non-Asian] applicants in favor of Asian applicants, ... based on race
for positions in the [PT1] job group and Product Development line of business.”
¢ Applicant and hiring databases at BSN DOL 12676, 12677, 12681 in the Native0000013

folder, BSN DOL 32194 in the Native0000033 folder, and BSN DOL 39444-45. The
applicant and hiring databases at BSN DOL 12676 and 12677 are for January 1 —
December 31, 2013, for non-college aﬁd college respectively. The applicant and hiring
databases at BSN DOL 12681 and 32194 are for January 1 — June 30, 2014, for non-
college and college hires respectiveiy. The applicant and hiring database at BSN DOL
39444 combines the data of the two non-college hire databases and adds national crigin

and year information while the applicant and hiring database at BSN DOL. 39445 does the
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same for the two college databases. All three of the non-college applicant and hiring
databases have the following information: the person’s name, department/organization,
gender, race, job title, vacancy number, disposition and Job Group. All three of the
college applicant and hiring databases have the following information: the person’s name,
hire vs. applicant determination, department/organization, gender, race, job title, and Job
Group. OFCCP determined the national origin information in column I for BSN DOL
39444 and column H for BSN DOL 39445 from the following two websites:
http://forebears.co.uk/surnames and http://www.behindthename.com/name/.

OFCCP used H-1B information that Oracle provided in the Compensation Database also
known as 2014 snapshot at BSN DOL 26401 in the Native000027 folder. Also, from
2012 through 2014, OFCCP found that Oracle submitted 1,279 H1B visa applications for
its headquarters facility, of which 1,007 were for the PT1 Job Group.

Interviews of Oracle personnel provide information about Oracle’s recruiting and hiring
policies, practices and procedures and how Oracle implemented them at BSN DOL 507-
904, 36573-806, 39030-37, 39151-73. |

Oracle’s written recruiting and hiring policies in its U.S. Employee Handbook (BSN DOL
37221-24) and Oracle’s Recruitment Process Summary (BSN DOL 4722).

Oracle’s Irecruitment documents that identified vacancy number, vacancy job title and
code, applicant’s name, applicant number, application date, citizenship status, education,
location of schools attended (e.g., state, countries such as India), and contained resumes.

- Compensation Database also known as 2014 snapshot at Bates stamp number (“BSN”)
DOL 26401 in the Native000027 folder. This snapshot provided, inter alia, the following
information: person’s name, employee identification number, gender, race, job title, Job
Function or Line of Business (“LOB,” ¢.g., Product Development, Support, Information
Technology), job specialty, Job Group (e.g. Professional Technical 1, “PT1”), grade,

giobal career level, company tenure, salary, exempt status, part time or full time status,
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salary, total compensation, estimated prior work experience, H-1B and visa status. This
databased Iﬁrovided information for applicants Oracle hired in 2013 and / or 2014 who
were employed by Oracle in 2014.

e Oracle’s cbrrespondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

e Oracle’s AAP information at BSN DOL 4377-4710, 32150-52, 31982-08, 31999-32132
provided information related to Oracle’s general AAP plan; how Oracle organized its job
titles by both Job Group and organization/work force; identified the numbers of its
employees in these Job Groups and job titles by: total, gender, total for all minorities,
specific totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEQ code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job
responsibilities.

e Bureau of Labor Statistics (“BLS”) data for the software developers, applications & _
systems software occupations at BSN DOL 36078-83, 36111-16, 36148-53 and 36169-74
provided employment data (numbers and percentages) by race.

e Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs: |

o http://www.oracle.com/us/corporate/press/executives/016380.htm;

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
‘ Interrogatories, Set One (As Amended)
(CALJ CASE NO. 2017-OFC-00006)
' 86



o http://www thehindu.com/business/Industry/new-oracle-chiefs-kerala-
roots/article6775912.ece; .

o hitps://www.oracle.com/corporate/citizenship/workforce/diversity himl;

o http://guestworkerdata.org/wp-
content/uploads/2014/02/H1BNationalFactsheet11 13 13FINAL.pdf;

o http://www.Ipfi.org/wp-content/uploads/2015/04/code2040_Ipfi_final.pdf;

o http:/fwww.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and %205t
udies/H1B/h1b-fy-12-characteristics.pdf;

o http://www.nytimes.com/2015/11/11/us/large-companies-game-H 1 B-visa-
program-{eaving-smaller-ones-in-the-cold.html;

o http://www.nytimes.com/interactive/2015/1 1/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=0;

o http://www.nytimes.com/interactive/2015/11/06/us/cutsourcing-companies-
dominate-h1b-visas.html?_r=1;

o http://www.bls.goviopub/mir/2011/11/art1full.pdf;

o http://www.epi.org/press/1 b-visa-program-attracting-brightest-workers/;

o hittp://'www.epi.org/files/2013/outstanding-talent-high-skilled-immigration.pdf;

o http://www.eeoc.gov/policy/docs/mational-origin.html;

o http:}’/www.eeoc. gov/eeoc/newsroom/release/8-28-14.cfim;

o https://blogs.oracle.com/campusrecruitment/entry/my_journey_from_college_to;

o https://Www.sec. gov/Archives/edgar/data/1341439/0001193125 14251351/d7256
22d10k.htm;

o https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiring-computer-science- graduates~african-amer.ican-l.lispa.nic/ 14684211/;

o http://www sfgate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt

02820370.Php;
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o https://www.eeoc.gov/eeoc/statistics/reports/hightech/;
o https://c.ymedn.com/sites/ascendleadership.site-
ym.com/resource/resmgr/Research/HiddenInPlainSight Paper 042 .pdf;

o http://www.cxotoday.com/story/why-india-is-becoming-so-important-for-oracle/.

Conclusions reached for Paragraph 10:

e The conclusions reached are identified in the NOV at BSN DOL 943-44,
Linkage between the facts and the conclusions:

For the statistical results identified in Paragraph 10 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them (e.g., BSN
DOL 12676, 12677, 12681 in the Native0000013 folder and BSN DOL 32194 in the
Native0000033 folder) that OFCCP consolidated to just one non-college and one college
spreadsheet to which it added national origin data (e.g., BSN DOL 39444-45). OFCCP also
relied on labor force data compiled by the BLS for 2013-2014 at BSN DOL 36078-83, 36111- -
16, 36148-53 and 36169-74. OFCCP used information from the two consolidated databases for
the PT1 Job Group coupled with the BLS data to conduct a statistical analysis of Oracle’s hiring
practices for the protected groups. _

OFCCP used BLS data instead of Oracle’s data because Oracle’s data is unreliable since
its record keeping and discrirﬁinatory practices skewed the results. Oracle’s selective record
keeping skewed the results because Oracle did not maintain complete records. For example, on
the college side, not all “applicants’ were included in the data base. For non-college applicants,
OFCCP obtained. information that Oracle’s in-house recruiters conducted searches and had
communications with persons expressing an interest..in a position at Oracle, but all such persons
were not included in Oracle’s applicant databases for non-college applicants.

OFCCP made the- discriminatory practices determination after comparing Oracle’s PT1
AAP Job Group statistics with BLS® availability statistics for the relevant labor market —

software developers, applications & systems software occupations because over 65% of job
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titles in the PT1 Job Group are software and applications developers. OFCCP found that
Oracle’s PT1 Job Group displayed a significant concentration of Asians (over 70%) compared
to less than 30% in the available workforce in BLS® labor market data. Moreover, even though
Oracle already had a skewed applicant pool in favor of Asians, Oracle’s Asian hiring rate
significantly exceeded it -- by more than 6% . Compared to approximately 75% Asian
applicants {(and 74% Asian incumbents), Oracle hired over 82% Asians in PT1 roles during the
review period. To date, Oracle has provided no explaﬁation for the gross disparities between
Asians and non-Asians in its recruiting and hiring practices. Another factor compelling the use
of BLS data is the antidotal information OFCCP acquired during the investigation, including
from interviews, that Oracle has a reputation of hiring Indians. This reputation correlates with
the aforementioned data analyses.

Indeed, with respect to COLLEGE RECRUITS, OFCCP has obtained evidence through
discovery demonstrating how Oracle’s applicant flow data may be skewed. According to
Oracle Senior Sourcing Manager Mallory Cohn, Oracle college recruiters conduct an initial
screening of applicants prior to entering candidates into RESUMate, the system Oracle uses to
track its COLLEGE RECRUITS. See also ORACLE HQCA_0000020140-41 (explaining
sourcing of COLLEGE RECRUITS through “College Recruiting Inboxes™). Ms. Cohn made
clear that RESUMate does not contain all COLLEGE RECUITS who submitted resumes to
apply to Oracle, demonstrating that the applicant fiow data Oracle has produced thus far may
not reflect the pool of persons applying to Oracle.

The methodology OFCCP used to derive these results is explained in the NOV at BSN
DOL 943-44. To reiterate it briefly, OFCCP (1) compared Oracle’s applicant pool to the
availability data frofn BLS and (2) compared Oracle hiring rates against the availability data
from BLS. OFCCP analyzed these results by conducting an impact ratio analysis of the
applicants and hires relative to the availability data. The results of those comparisons are

provided at BSN DOL 5324-26, 5328-30, and 39446-47. Lastly, it should be noted that while
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OFCCP did not rely on U.S. Census data to calculate the NOV results, it did examine this data,

as well as other data, and found it to be supportive of the BLS data.

INTERR 18:

Identify by name and last known contact information each PERSON with knowledge of
the facts alleged in Péragraph 10 of the Amended Complaint, including the nature of the facts of
which the PERSON identified has knowledge. '

‘RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government's informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

QOFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”.
“Nature of facts” is so unintelligible that it is unclear what Oracle is seeking. For example, is
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowledge, etc. It is not clear what Oracle means by contact information, is it a person home

telephone number, is it a person’s business address, etc.

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
(OALJ CASE NO. 2017-OFC-00006)
90



OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
request, OFCCP would need to literally interview thousands of Oracle employees to include
employees in supervisory and management positions to ascertain everyone who has knowledge
of the discrimination.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact information when Oracle is already
in p.ossession of this information.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP everyone who might have knowledge of the
discrimination so that OFCCP can identify all of the people who have knowledge of the
discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts™ if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the alleged fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and contact information of the person with
knowledge, and the content/nature of this knowledge. OFCCP will count this as two
interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory

referred to materials outside of the Interrogatory itself.
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OFCCP further objects to the request to the extent it seeks each individual’s contact
information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

Subject to and without waiving the foregoing objections, OFCCP responds that the
following persons, excluding OFCCP attorneys at the Office of the Solicitor, may have
knowledge of the facts giving rise to the allegations made in the Amended Corﬁplaint include:
Oracle employees, supervisors and managers employed by Oracle during the review period;
former employees, supervisors and managers of Oracle; and OFCCP personnel listed in
response to Interrogatory No. 1. OFCCP will supplement this response as more documents and
data are produced during discovery under the supervision of the office of administrative law
judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP identifies that all persons {other than persons affiliated with Defendant) who
have knowledge of the material facts alleged in Péragraph 10 of the Amended Compliant at the
time of filing this Complaint are the people listed in OFCCP’s initial and supplemental

responses to Interrogatory No. 1.

INTERROGATORY NO. 19:

As to each “non-Asian” allegedly discriminated against as referenced in Paragraph 10 of
the Amended Complaint, described how the “non-Asian” not hired was equally or better

qualified than the Asian hired in that “non-Asian” person’s stead.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protected by the attorney-client privilege,
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attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.,
OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benetit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discove'ry. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee persqnngl actions,_ employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written

document production responses identified that it would not be producing any responsive
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documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)}(D).

OFCCP further objects that this interrogatory is compound, and has vague, and
ambiguous terms such as “equally or better qualified” and “person’s stead.” In terms of
“equally or better qualified,” it is not clear which quality or characteristic or combination
thereof that Oracle is referring. In terms of person’s stead, it is not clear if Oracle is referring to
the advantage brought by a person standing in good stead or in the position of a replacement or
successor when the Asian did not replace the non-Asian but instead was hired instead of the
non-Asian.

Subject to and without waiving the foregoing objections, OFCCP incorporates; herein its
response to Interrogatory No. 17, its statements in the Amended Complaint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the hiring databases that Oracle provided o OFCCP and the
application materials it provided to include iRecruitment documents, resumes and the recruiting
and hiring information in the personnel files. OFCCP will supplement this response as more
documents and data are produced during discovery under the supervision of the office of

administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the
statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
during the investigation and conciliation phase as determinative of the statistical evidence it will

use to support its Amended Complaint at hearing in this case. The model used at the hearing
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may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.

BLS availability data provided the number of equally or better qualiﬁed non-Asian
individuals because Oracle’s data is unreliable since its record keeping and discriminatory
practices skewed the results. Oracle’s selective record keeping skewed the results because
Oracle did not maintain complete records. For example, on the college side, not all “applicants”
were included in the data base. For non-coliege applicants, OFCCP obtained information that
Oracle’s in-house recruiters conducted searches and had communications with persons
expfessing an interest in a position at Oracle, but all such persons were not included in Oracle’s
applicant databases for non-college applicants.

OFCCP made the discriminatory practices determination after comparing Oracle’s PT1
AAP Job Group statistics with BLS® availability statistics for the relevant labor market —
software developers, applications & systems software occupations because over 65% of job
titles in the PT1 Job Group are software and applications developers. OFCCP found that
Oracle’s PT1 Job Group displayed a significant concentration of Asians (over 70%) compared
to less than 30% in the available workforce in BLS’ labor market data. Moreover, even though
Oracle already had a skewed applicant pool in favor of Asians, Oracle’s Asian hiring rate
significantly exceeded it -- by more than 6% . Compared to approximately 75% Asian
applicants (and 74% Asian incumbents), Oracle hired over §2% Asians in PT1 roles during the
review period. To date, Oracle has provided no explanation for the gross disparities between
Asians and non-Asians in its recruiﬁng and hiring practices. Another factor compelling the use
of BLS data is the antidotal information OFCCP acquired during the investigation, including
from interviews, that Oracle has a reputation of hiring Indians. This reputation correlates with
the aforementioned data analyses.

Indeed, with respect to COLLEGE RECRUITS, OFCCP has obtained evidence through
discovery demonstrating how Oracle’s applicant flow data may be skewed. According to
Oracle Senior Sourcing Manager Mallory Cohn, Oracle college recruiters conduct an initial
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screening of applicants prior to entering candidates into RESUMate, the system Oracle uses to
track its COLLEGE RECRUITS. See also ORACLE HQCA 0000020140-41 (explaining
sourcing of COLLEGE RECRUITS through “College Recruiting Inboxes™). Ms. Cohn made
clear that RESUMate does not contain all COLLEGE RECUITS who submitted resumes to
apply to Oracle, demonstrating that the applicant flow data Oracle has produced thus far may
not reflect the pool of persons applying to Oracle.

INTERROGATORY NO. 20:

State all facts that support the allegation in Paragraph 10 of the Amended Complaint that
Oracle’s hiring practices resulted in statistically significant adverse impact against non-Asian
employees and statistically significant disparities in the hiring of Asians versus non-Asians,
including the statistical data used, the analysis and methodologies used, and the computations

used.

RESPONSE:

OFCCP incorporates the general objections stated above, and furthef objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this Interrogatory to the extent it implies that OFCCP was required to
allege statistical data. Statistical data supporting OFCCP’s claims of discrimination will be

developed and refined, during and after discovery. Tying OFCCP to a particular set of statistics
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at the pleading stage would be both unfair and inefficient.® The time for assessing OFCCP’s
statistical evidence, including whether it accounts for all relevant variables, is after discovery
has closed and the case is tried.” Further, it is impossible for OFCCP to make any refinements
to statistics in this case until Defendants produce the myriad relevant records they refused to

- provide to OFCCP and have not yet provided in discovery.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
ﬂéxibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available, See
cases cited in General Objection No, 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even producing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s e-tbility to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hiring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,

Oracle’s pay equity analysis, employee personnel actions, employee contact infermation, data

’ See Jenkins, 646 F.Supp.2d 469 (“It would be inappropriate to require a plaintiff to

produce statistics to support her disparate impact claim before the plaintiff has had the benefit of
discovery”). |
? See Barrett, 39 T.Supp.3d 430,
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for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b){6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP likewise objects to the terms “statistical data used,” “the analysis and
methodologieé used,” the computations used.” For these latter three terms the context of “used”
it is not known and it is not clear which “stﬁtistical data,” “analysis,” “methodologies” and
“computations” that Oracle is referring.

OFCCP objects to this Interrogatory as overbroad, unduly burdensome, oppressive, not
proportional to the needs of the case with respect to the term “all facts” because this term is not
confined to the principal or material facts of the case, but seeks the identity of each and every
fact, however minor, that may relate to the case.

OFCCEP further objects to producing any in-house statistical analyses performed to
include the data, methodology and computations that OFCCP employed. This information is
protected under the various privileges asserted above, is irrelevant, and is not proportional to the
needs of the case.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the parties are meeting and conferring about it: the |
request/Interrogatory “requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory

referred to materials outside of the Interrogatory itself.
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Subject to and without waiving the foregoing objections, OFCCP incorporates herein its
response to Interrogatory No. 17, its statements in the Amended Complaint and refers Oracle to
the responsive documents that it produced during discovery, including, but not limited to, the
NOV and Attachment, and the hiring database that Oracle provided to OFCCP for the 2014
snapshot and the application materials it provided to include iRecruitment documents, resumes
and the recruiting and'hiring information in the personnel files. During the compliance review
of Oracle headquarters, OFCCP evaluated and analyzed Oracle's recruiting and hiring
infdrmation and evidence gathered in the investigation and found statistically significant hiring
disparities based upon race. OFCCP’s analysis of Oracle’s applicant data and appropriate
workforce availability statistics show that Oracle favored Asian applicants, particularly Asié,n
Indians, in recruiting at a standard deviation as significant as +85. Additionally, an analysis of
Oracle’s hiring data and appropriate workforce availability statistics show that Oracle favored
Asian applicants, particularly Asian Indians, in hiring at a standard deviation as significant as
+30. Based upon the analyses conducted and the evidence gathered during the compliance
evaluation, OFCCP found that Oracle recruited, selected, and hired Asian applicants,
particularly Asian Indians, in the referenced groups at a rate significantly greater than their non-
Asian counterparts and Oracle’s recruiting and hiring practices resulted in discrimination
against African American, Hispanic, and White applicants. OFC.CP will supplement this
response as more documents and data are produced during discovery under the supervision of

the office of administrative law judges.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still (1) waiting for updated databases from Oracle covering the
whole period of this suit, (2) reviewing documents produced by Oracle and (3) developing the

statistical model it will rely on at hearing in this matter. OFCCP does not regard its models
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during the investigation and conciliation phase as determinative of the statistical evidence it will

use to support its Amended Complaint at hearing in this case. The model used at the hearing

may rely on different factors, different mathematics and different data than the model used

during the investigation and conciliation process.

Facts known to OFCCP at the time it filed its Amended Complaint to support the following

statement in Paragraph 10 of this Complaint: “Oracle utilized ... a recruiting and hiring process

that discriminates against [non-Asian] applicants in favor of Asian applicants, ... based on race

for positions in the [PT1] job group and Product Development line of business.”

Applicant and hiring databases at BSN DOL 12676, 12677, 12681 in the Native0000013
folder, BSN DOL 32194 in the NativeQ000033 folder, and BSN DOL 39444-45. The
applicant and hiring databases at BSN DOL 12676 and 12677 are for January 1 -
December 31, 2013, for non-college and college respectively. The applicant and hiring
databases at BSN DOIL 12681 and 32194 are for January 1 — June 30, 2014, for non-
college and college Eircs respectively. The applicant and hiring database at BSN DOL
39444 combines the data of the two non-coilege hire databases and adds national origin
and year information while the applicant and hiring database at BSN DOL 39445 does the
same for the two college détabases. All three of the non-college applicant and hiring
databases have the following information: the person’s name, department/organization,
gender, race, job title, vacancy number, disposition and Job Group. All three of the
college applicant and hiring databases have the following information: the person’s name,
hire vs. applicant determination, department/organization, gender, race, job title, and Job
Group. OFCCP determined the national origin information in column I for BSN DOL
39444 and column H for BSN DOL 39445 from the following two websites:
http://forebears.co.uk/surnames and http://www .behindthename.com/name/.

OFCCP used H-1B information that Oracle provided in the Compensation Database also
known as 2014 snapshot at BSN DOL 26401 in the Native000027 folder. Also, from
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2012 through 2014, OFCCP found that Oracle submitted 1,279 H1B visa applications for
its headquarters facility, of which 1,007 were for the PT1 Job Group.

Interviews of Oracle personnel provide information about Oracle’s recruiting and hiring
policies, practices and procedures and how Oracle implemented them at BSN DOL 507-
904, 36573-806, 39030-37, 39151-73.

Oracles written recruiting and hiring policies in its U.S. Employee Handbook (BSN DOL
37221-24) and Oracle’s Recruitment Process Summary (BSN DOL 4722).

Oracle’s correspondence, including e-mails, providing or explaining its policies or
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327—45; 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548-
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

Oracle’s Irecruitment documents that identified vacancy number, vacancy job title and
code, applicant’s name, applicant number, application date, citizenship status, education,
ibcation of schools attended (e.g., state, countries such as India), and contained resumes.
Compensation Database also known as 2014 snapshot at Bates stamp number (“BSN”)
DOL 26401 in the Native000027 folder. This snapshot provided, inter alia, the foliowing
information: person’s name, employee identification number, gender, race, job title, Job
Function or Line of Business (“LOB,” e.g., Product Development, Support, Information
Technology), job specialty, Job Group (e.g. Professional Technical 1, “PT1"), grade,
global career level, company tenure, salary, exempt status, part time or full time status,
salary, total compensation, estimated prior work experience, H-1B and visa status. This
databased provided information for applicants Oracle hired in 2013 and / or 2014 who
were employed by Oracle in 2014.

Oracle’s AAP information at BSN DOL 4377-47190, 32150-52, 31982-98, 31999-32132

provided information related to Oracle’s general AAP plan; how Oracle organized its job
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titles by both Job Gfoup and organization/work force; identified the numbers of its
cmployees in these Job Groups and job titles by: total, gender, total for all minorities,
specitic totals for individual minorities, and percentages; identified the numbers of its
employees in these organizations/work forces and job titles by: salary total, EEO code,
female gender total, total for all minorities, specific totals for individual minorities, and
percentages; and provided detailed job information for each job position such as: job
code, job title, job function, global career level, brief and detailed descriptions and job
responsibilities.
BLS data for the software developers, applications & systems software occupations at
BSN DOL 36078-83, 36111-16, 36148-33 and 36169-74 provided employment data
(numbers and percentages) by race.
Facts in the articles and filing at BSN DOIL. 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs:
‘o http://www.oracle.com/us/corporate/press/executives/016380.htm;
0 http://Www.thehindu.comfbusiness/lndustry/new-oracle-chiéfs-kerala-
roots/article6775912.ece;
o https://WWW.oracle.comfcorporate/citizenship/workforce/diversity.html;
o http://guestworkerdata.org/wp-
content/uploads/2014/02/H1BNationalFactsheetl 1_13_13FINAL.pdf;
o http://www.lpﬁ.0rg/wp~content/up10_ads/2015/04/c0d62040_1pﬁ_ﬁna1.pdf;
o hitp://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20St
udies/H1B/h1b-fy-12-characteristics.pdf;
o http:f/www.nytimes.com/ZOl 5/11/1 1/us/large-companies-gamé-HlB—Visa~

program-leaving-smaller-ones-in-the-cold.htmi;
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o}

http://www.nytimes.com/interactive/2015/1 1/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=0;
http://www.nytimes.com/interactive/2015/11/06/us/outsourcing-companies-
dominate-h1b-visas.html? r=1;

http://www.bls.gov/opub/mlr/2011/11/art1 full.pdf;
http://www.epi.org/press/1b-visa-program-attracting-brightest-workers/;
http://www epi.org/files/2013/outstanding-talent-high-skilled-immigration. pdf;
http://www.ecoc.gov/policy/docs/national-origin.html;
http://www.eeoc.gov/eeoc/newsroom/release/8-28-14.cfim;
https://blogs.oracle.com/campusrecruitment/entry/my_journey_from_college_to;
https://www.sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k.htm;

https://www .usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiri_ng-computer-science-graduateS-african-amerioaﬁ~hispanic/ 14684211/;
http://www.sfgate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

https://www.eeoc.gov/eeoc/statistics/reports/hightech/;
https://c.ymcdn.com/sites/ascendleadership.site-
ym.com/resource/resmgr/Research/HiddenInPlainSight_Paper 042.pdf;

http://Www.cxotoday.com/story/why-i'ndia-is-becoming—so-importar.lt—for-orac'le/ .

Conclusions reached for Paragraph 10:

o The conclusions reached are identified in the NOV at BSN_ DOL. 943-44,

Data, analysis. method and computations used:

For the statistical results identified in Paragraph 10 of the Amended Complaint, OFCCP
relied on databases produced by Oracle during the investigation to conduct them (e.g., BSN

DOL 12676, 12677, 12681 in the Native0000013 folder and BSN DOL 32194 in the
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Native(000033 folder) that OFCCP consolidated to just one non-college and one college
spreadsheet to which it added national origin data (e.g., BSN DOL 39444-45). OFCCP also
reﬁed on labor force data compiled by the BLS for 2013-2014 at BSN DOL 36078-83, 36111-
16, 36148-53 and 36169-74. OFCCP used information from the two consolidated databases for
the PT1 Job Group coupled with the BLS data to conduct a statistical analysis of Oracle’s hiring
préctices for the protected groups.

OFCCP used BLS data instead of Oracle’s data because Oracle’s data is unreliable since
its record keeping and discriminatory practices skewed the results. Oracle’s selective record
keeping skewed the results because Oracle did not maintain complete records. For example, on
the college side, not all “applicants” were included in the data base. For non-college applicants,
OFCCP obtained information that Oracle’s in-house recruiters conducted searches and had |
communications with persons expressing an interest in a position at Oracle, buf all such persons
were not included in Oracle’s applicant databases for non-college applicants.

OFCCP made the discriminatory practices determination after comparing Oracle’s PT1
AAP Job Group statistics with BLS” availability statistics for the relevant labor market —
software developers, applications & systems software occupations because over 65% of job
titles in the PT1 Job Group are software and applications developers, OFCCP found that
Oracle’s PT1 Job Group displayed a significant concentration of Asians (over 70%) compared
to less than 30% in the available workforce in BLS’ labor market data. Morcover, even though
Oracle already had a skewed applicant pool in favor of Asians, Oracle’s Asian hiring rate
significantly exceeded it -- by more than 6% . Compared to approximately 75% Asian
applicants (and 74% Asian incumbents), Oracle hired over 82% Asians in PT1 roles during the
review period. To date, Oracle has provided no explanation for the gfoss disparities between
Asians and non-Asians in its recruiting and hiring practices. Another factor compelling the use

of BLS data is the antidotal information OFCCP acquired during the investigation, including
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from interviews, that Oracle has a reputation of hiring Indians. This reputation correlates with
the aforementioned data analyses.

Indeed, with respect to COLLEGE RECRUITS, OFCCP has obtained evidence through
discovery demonstrating how Oracle’s applicant flow data may be skewed. According to
Oracle Senior Sourcing Manager Mallory Cohn, Oracle college recruiters conduct an initial
screening of applicants prior to entering candidates into RESUMate, the system Oracle uses to
track its COLLEGE RECRUITS. See also ORACLE__HQCAﬁOO(‘)0020140~41 {explaining .
sourcing of COLLEGE RECRUITS through “College Recruiting Inboxes™). Ms. Cohn made
clear that RESUMate does not contain all COLLEGE RECUITS who submitted resumes to
apply to Oracle, demonstrating that the applicant flow data Oracle has produced thus far may
not reflect the pool of persons applying to Oracle.

The methodology OFCCP used to derive these results is explained in the NOV at BSN
DOL 943-44. To reiterate it briefly, OFCCP (1) compared Oracle’s applicant pool to the
availability data from BLS and (2) compared Oracle hiring rates against the availability data
from BLS. OFCCP analyzed these results by conducting an impact ratio analysis of the
applicants and hires relative to the availability data. The results of those comparisons are

provided at BSN DOL 5324-26, 5328-30, and 39446-47. Lastly, it should be noted that while
| OFCCP did not rely on U.S. Census data to calculate the NOV results, it did examine this data,

as well as other data, and found it to be supportive of the BLS data.

TERROGAT 21:
State all facts that support the allegation in Paragraph 12 and 13 of the Amended
Complaint that YOU requested “various records” that Oracle “refused to produce,” including a
description of the speciﬁc'records YOU requesfed, the date(s) on which YOU requested the

records, the date(s) on which YOU contend that Oracle refused to produce those records, the
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PERSON that refused to produce the records, and the COMMUNICATION reflecting the

refusal.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege,

- attorney work-product doctrine; the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law. ‘

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to réspcmd to this Interrogatory becomes more readily available. See
cases cited in General Objection No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to
produce any documents pending a protective order to include not even pfoducing responsive
documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the COI’lnpﬁal’lCB review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the

underlying investigation, Oracle failed to produce: applicant and hiring data, such as data

OFCCP’s Supplemental Objections And Answers To Defendant Oracle America, Inc.’s
Interrogatories, Set One (As Amended)
{OALJ CASE NO. 2017-0OFC-00006)
106



regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary lbefore being hired by Oracle, compensation data such as the 1/13/13 snapshot,
Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b)(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it seeks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D). |

OFCCP likewise objects to this Interrogatory as vague and ambiguous because it
simultaneously refers to two different paragraphs in the complaint containing different
allegations and then it requests the facts to support just one of the allegations located therein
when it states “[s]tate all facts that sﬁpport the allegation in Paragraph 12 and 13.” It is not
clear which allegation to which Oracle is referring,. _

OFCCP further objects to this Interrogatory as vague and ambiguous for the following
terms “description of the specific records” “refused to produce,” and “communication reflecting
the refusal.” For example, it is not known what Oracle is requesting when it requests a
description of the records. Is it the record’s title, database, or snapshot; date of record or
snapshot; author or custodian of record or data base, etc.? The parties have provided each other
with different definitions of what constitutes “refusal to produce™ during the investigation and
litigation and it is not clear what definition Ofacle is referring to in this Interrogatory.
Additionally, it is not clear what Oracle means by “reﬂécting the refusal.” Does this term mean
only those communications wherein Oracle actually used the word “refusal” or some deviation

of this word; does Oracle mean communications that evidence this refusal, etc.? Furthermore,
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Oracle just defined communication to oral or documents and not to a party’s action or inactions.
Thus, its definition of communication is artificially constrained and any response using this
definition would be incomplete.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thoulsands of Oracle employees to
include employees in supervisory and management positions to ascertain every person who took
part in Oracle’s refusal to provide OFCCP the requested information, data and documents and to
identify all of their related communications.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of Oracle’s failure to
conduct the reviews and analysis so that OFCCP can identify all of the people involved and
their related communications.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not probortional to the case for OFCCP to create a compendium
from communications that Oracle is already in possession of these communications.

OFCCP objects to this interrogatory as it is making five distinct information requests in
one interrogatory: (1) description of the specific records requested; (2) dates records were
requested; (3) dates Oracle refused to provide the records; (4) thé person that refused to provide
the records; and (5) the communications reflecting refusal. . _

OFCCP objects to this interrogatory because Oracle, with this interrogatory, makes its

25th interrogatory when seeking information about the “description of the specific records
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reqﬁested” and exceeds the 25 interrogatory limit for the four additional items listed in the
previous paragraph.

Subject to and without waiving the foregoing objections, OFCCP will only answer this
Interrogatory for a description of the specific records requested. OFCCP incorporates herein its
statements in the Amended Complaint and refers Oracle to the responsive documents that it
produced during discovery, including, but not limited to, the NOV and Attachment, and the
compensation database that Oracle provided to OFCCP for the 2014 snapshot and the
correspondence between the parties. The categories of information that Oracle refused to
produce are: pay equity analysis pursuant to 41 C.F.R. § 60-2.17, some fields of information for
the 2014 snapshot; data for the 2013 snapshot, employee contact information, internal
complaints, external arbitration complaints and data for the 2012 applicant flow log.
Furthermore, Oracle refused to produce most of the various employer personnel actions
requested, and a significant amount of the application materials requested. OFCCP will
supplement this response as more documents and data are produced during discovery under the

supervision of the office of administrative law judges.

INTERROGATORY NO. 22:

Identify by name and last known contact information each PERSON with knowledge of |
the facts alleged in Paragraphs 12 and 13 of the Amended Complaint, including the nature of the
facts of which the PERSON identified has knowledge.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information profected by the attorney-client privilege,
attorney work-product doctrine, the government’s deliberative process privilege, the

governmental privilege for investigative files and techniques, the government’s informant
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privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law,

OFCCP further objects to the Interrogatory on the basis that it is compound, vague and
ambiguous as to “nature of the facts,” “knowledge of the facts,” and “contact information.”
“Nature of facts™ is so unintelligible that it is unclear what Oracle is seeking. For example, isl
nature of the facts the date the person acquired the facts, how he acquired the facts, who he
acquired the facts from, the contents of the facts, when the facts occurred, who observed or
witnessed the facts, etc. In terms of knowledge of the facts: it is not known if Oracle was
referring to personal knowledge, constructive knowledge, third-hand knowledge, hearsay
knowiedge, etc. It is not clear what Oracle means by contact information, is it a person home
telephone number, is it a person’s business address, etc.

OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
inélude employees in supervisory and management positions to ascertain everyone who has
knowledge of the discrimination.

OFCCP again objects to the Interrogatory as being unduly burdensome, overly broad,
not relevant, oppressive and not proportional to the case for OFCCP to interview potentially
thousands of employees to obtain their last known contact informétion when Oracle is already
in possession of this information.

OFCCP still further objects because the Interrogatory calls for speculation if Oracle does
not make everyone available to OFCCP who might have knowledge of the discrimination so
that OFCCP can identify all of the people who have knowledge of the discrimination.

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,

oppressive, not relevant, and not proportional to the needs of the case with respect to the term
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“all facts” if the nature of the facts includes every fact, however, minor that the person knows
regardless of how the person obtained knowledge of the allegéd fact.

OFCCP objects to this interrogatory as it is making two distinct information requests in
one interrogatory — identify the name, job title and address of the person with knowledge, and
the content/nature of this knowledge. OFCCP will count this as two interrogatories.

To the extent that the following objection that Defendant used during written discovery
is a valid objection since the‘parties are meeting and conferring about it: the
request/Interrogatory ‘_‘requires [the party answering the written discovery] to refer to materials
outside of the request itself,” OFCCP makes this objection here because this Interrogatory
referred to materials outside of the Interrogatory itself.

OFCCP further objects to the Interrogatory to the extent it seeks each individual’s
contact information on the grounds of the Privacy Act and that they are represented by counsel.
OFCCP’s personnel (current or former) may be contacted through OFCCP’s counsel at the
Office of the Solicitor.

OFCCP objects to this interrogatory because Oracle has already asked more than 25
interrogatories because four of its previous interrogatories contained two subparts each, another
Intérrogatory contained five subparts, and this Interrogatory contains two subparts. As such,
Oracle exceeded the number of interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded i:he number of interrogatories allowed without court
order.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP identifies that all persons (other than persons affiliated with Defendant) who

have knowledge of the material facts alleged in Paragraphs 12 and 13 of the Amended
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Compliant at the time of filing this Complaint are the people listed in OFCCP’s initial and

supplemental responses to Interrogatory No. 1.

INTERROGATORY NO. 23:

State all facts that support the allegation in Paragraph 14 of the Amended Complaint that
Oracle “defaulted on its obligations under 41 sections 60-2.17(b)-(d), 60-315A, and 60-3.4,
including a description of the specific “reviews and analysis™ that YOU contend Oracle failed to
conduct, the date(s) on which YOU contend that Oracle refused to produce those reviews and
analysis, the PERSON that refused to produce the reviews and analysis, and the
COMMUNICATION reflecting the refusal. '

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this

Interrogatory to the extent it seeks information protected by the attorney-client privilege,
“attorney work-product doctrine, the government’s deliberative process privilege, the
governmental privilege for investigative files and techniques, the government’s informant
privilege, the trial preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil
Procedure, or exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or
Evidence, or the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See
cases cited in General Objéction No. 1. OFCCP further objects to this Interrogatory as
premature because OFCCP has only obtained minimal discovery from Oracle because Oracle
refused to provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to

produce any documents pending a protective order to include not even producing responsive
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documents that were not covered by the protective order, and has produced information
responsive only to a fraction of OFCCP’s discovery requests. Turthermore, OFCCP objects té
this premature Interrogatory because Oracle is attempting to benefit from its unclean hands of
repeatedly failing to produce requested information during the compliance review and
obstructing OFCCP’s ability to acquire this same information during discovery. For example,
as repeatedly identified in the documents that OFCCP produced during this litigation and the
underlying investigation, Oracle failed to produce: applicant and hfring data, such as data
regarding name of school attended and prior degrees earned, years of prior work experience and
prior salary before being hired by Oracle, compensation data such as the 1/13/13 snapshot,
‘Oracle’s pay equity analysis, employee personnel actions, employee contact information, data
for the 2012 applicant flow log, internal complaints, external arbitration complaints, documents
regarding compensation and hiring, etc. Additionally, in this litigation, Oracle, in its written
document production responses identified that it would not be producing any responsive
documents for 55 requests or 60% of OFCCP’s document production requests. This failure to
produce is in addition to refusing to produce a person for the Rule 30(b}(6) deposition that
OFCCP noticed. Moreover, this Interrogatory is premature to the extent it will be the subject of
forthcoming expert testimony. Finally, OFCCP objects to this interrogatory insofar as it secks
disclosure of information protected under Fed. R. Civ. P. 26(b)(4)(D).

OFCCP further objects to this Interrogatory as vague and ambiguous for the following
terms “description of the specific ‘reviews and analysis,” “Oracle failed to conduct,” “Oracle
refused to produce those reviews and analysis” and “communication reflecting the refusal.” For
example, it is not known what Oracle is requesting when it requests a description. Is it the title
of the review, 'the.particular requirement ot regulation requiring the review, what the review
concerned, eté.‘? The parties have provided each other with different déﬁnitions of what
constitutes “refusal to produce” during the investigation and litigation and it is not clear what

definition Oracle is referring to in this Interrogatory. Additionally, it is not clear what Oracle
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means by “reflecting the refusal.” For example, does this term mean only those
communications wherein Oracle actually used the word “refusal” or some deviation of this
word; does Oracle mean communications that evidence this refusal, etc.? Furthermore, Oracle
just defined communication to oral or documents and not to a party’s action or inactions. Thus,
its definition of communication is artiﬁcialiy'constrained and any response using this definition
would be incomplete. It is also not clear what Oracle means by “failure to conduct.” For
example, does this term mean only those communications wherein Oracle actually stated that it
failed to conduct the review; does it mean communications that Oracle repeatedly failed to
provide evidence that it conducted the review after repeated requests, etc.?

OFCCP objects to this Interrogatory as overly overbroad, unduly burdensome,
oppressive, not relevant, and not proportional to the needs of the case with respect to the term
“all facts” because this term is not confined to the principal or material facts of the case, but
seeks the identity of each and every fact, however minor, that may relate to the case.

'OFCCP also objects to the Interrogatory as being unduly burdensome, overly broad, not
relevant, oppressive and not proportional to the case because for OFCCP to truly answer this
Interrogatory, OFCCP would need to literally interview thousands of Oracle employees to
include employees in supervisory and management positions to ascertain every person who took
part in Oracle’s failure to conduct the reviews and analysis and to identity all of their related
communications.

OFCCP again objects to the Interrogatory as being unduly burdensome, ovetly broad,
not relevant, oppressive and not proportional to the case for OFCCP to create a compendium
from communications that Oracle is already in possession of these communications.

QFCCP still further objects because the Interrogatory calls for sp‘eculation if Oracle does
not make everyone available to OFCCP who might have knowledge of Oracle’s failure to
‘conduct the reviews and analysis so that OFCCP can identify all of the people involved and

their related comniunications.
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OFCCP objects to this interrogatory as it is making four distinet information requests in
one interrogatory: (1) description of the specific “reviews and analysis™ that Oracle failed to
conduct; (2) dates Oracle refused to produce reviews; (3) the person that refused to provide the
reviews; and (4) the communications reflecting refusal.

OFCCP objects to this interrogatory because Oracle has already asked the equivalent of
25 interrogatories in that five of its previous interrogatories contained two subparts each,
another Interrogatory contained five subparts and this Interrogatory contained four subparts. As
such, Oracle exceeded the number of interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interrogatories allowed without court

order.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still waiting for Oracle to produce documents in response to the
Court’s Motion to Compel Order dated September 11, 2017, and in response to multiple sets of
documents production requests. As such, the evidence used at the hearing may rely on different
facts and different documentary evidence that is identified in response to this interrogatory.

Facts known to OFCCP at the time it filed its Amended Complaint to support the following

statement in Paragraph 14 of this Complaint: “Oracle defaulted on its obligations under 41 [sic]

sections 60-2,17(b)-(d), 60-315A [sic], and 60-3.4.”
e The implementing regulation at 41 C.F.R. § 60-2.17(b) requires Oracle to have an AAP
that identifies its problem areas. Under this regulation, Oracle is required to evaluate its:
o “workforce by organizational unit and job group to determine whether there are

problems of minority or female utilization (i.e., employment in the unit or group),
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or of minority or female distribution (i.e., placement in the different jobs within
the unit or group);”

o “[plersonnel activity (applicant flow, hires, terminations, promotions, and other
personnel actions) to determine whether there are selection disparities;”

o “[c]ompensation systerﬁ(s) to determine whether there are gender-, race-, or
ethnicity-based disparities;”

o “[s]election, recruitment, referral, and other personnel procedures to determine
whether they result in disparities in the employment or advancement of minorities
or women;”

o “[alny other areas that might impact the success of the affirmative action
program.” _

e The implementing regulation at 41 C.F.R. § 60-2.17(c) requires Oracle to “develop and
execute action-oriented programs designed to correct any problem areas identified
pursuant to § 60-2.17(b) and to attain established goals and objectives. In order for these
action-oriented programs to be effective, the contractor must ensure that they consist of
more than following the same procedures which have previously produced inadequate
results. Furthermore, a contractor must demonstrate that it has made good faith efforts to
remove identified barriers, expand employment opportunities, and produce measurable
results.”

e The implementing regulation at 41 C.F.R. § 60-2.17(d) requires Oracle to “develop and
implement an auditing system that periodically measures the effectiveness of its total
affirmative action program. The actions listed below are key to a successful affirmative
action program:”

o “[m]onitor records of all personnel activity, including referrals, placements,
transfers, promotions, terminaﬁons, and compensation, at all levels to ensure the

nondiscriminatory policy is carried out;”
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o “[rlequire internal reporting on a scheduled basis as to the degree to which equal
employment opportunity and organizational objecfives are attained;”

o “[r]eview report results with all levels of management;”

o “[a]dvise top management of program effectiveness and submit recommendations
to improve unsatisfactory performance.”

The implementing regulation at 41 C.F.R. § 60-3.15(A) requires Oracle to “maintain and
have available for each job information on adverse impact of the selection process for
that job and, where it is determined a selection process has an adverse impact, evidence
of validity.” Under sub-paragraphs (2)-(3) of this regulation, Oracle is required to:

o “maintain and have available for each job records or other information showing
whether the total selection pfocess for that job has an adverse-impact on any of
the groups for which records are called for by section 4B of this part. Adverse
impact determinations shot_ild be made at least annually for each such group
which constitutes at least 2 percent of the labor force in the relevant labor area or

"2 percent of the applicable workforce. Where a total selection process for a job
has an adverse impact, the user should maintain and have available records or
other information showing which components have an adverse impact. Where
the total selection process for a job does not have an adverse impact, information
need not be maintained for individual components except in circumstances set
forth in subsection 15A(2)(b) of this section, If the determination of adverse
impact is made using a procedure other than the ‘four-fifths rule,” as defined in
the first sentence of section 4D of this part, a justification, consistent with section
4D of this part, for the procedure used to determine adverse impact should be
available.” |

o “[w]henever the total selection process for a particular job has had an adverse

impact, as defined in section 4 of this part, in any year, but no longer has an
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adverse impact, the user should maintain and have available the information on
individual components of the selection process required in the preceding
paragraph for the period in which there was adver.se impact. In addition, the user
should continue to collect sﬁch information for at least two {2) years after the
adverse impact has been eliminated.”
“|wlhere there has been an insufficient number of selections to determine
whether there is an adverse impact of the total selection process for a particular
job, the user should continue to collect, maintain and have available the
information on individual components of the selection process required in
paragraph 15(A)(2)(a) of this part until the information is sufficient to determine
that the overall selection process does not have an adverse irhpact as defined in
section 4 of this part, or until the job has changed substantially.”
“[wThere a total selection process has an adverse impact (see section 4 of this
part) the user should maintain and have available for each component of that
process which has an adverse impact, one or more of the following types of
documentation evidence:”
e “[d]ocumentation evidence showing criterion-related validity of the
selection procedure (sce section 15B, of this section);”
» “[d]ocumentation evidence showing content validity of the selection
procedure (see section 15C, of this section);”
= “[d]ocumentation evidence showing construct validity of the selection
procedure (see section 15D, of this section);”
= “[d]ocumentation evidence from other studies showing validity of the
selection procedure in the user's facility (see section 15E, of this

section);”
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o

= “|d]ocumentation evidence showing why a validity study cannot or need

not be performed and why continued use of the procedure is consistent

with Federal law
“compile[ the evidence] in a reasonably complete and organized manner to
permit direct evaluation of the validity of the selection procedure. Previously
written empioyer or consultant reports of validity, or reports describing validity
studies completed before the issuance of these guidelines are acceptable if they
are complete in regard to the documentation requirements contained in this
section, or if they satisfied requirements of guidelines which were in effect when
the validity study was completed. If they are not complete, the required
additional documentation should be appended. If necessary information is not
available the report of the validity study may still be used as documentation, but
its adequacy will be evaluated in terms of compliance with the requirements of
these guidelines.” .
Produce validation reports in accordance with 41 C.F.R. §§ 60-3.15(A)3)c); 60~
315(B)C).

¢ The implementing regulation at 41 C.F.R. § 60-3.4 requires Oracle to

o]

“maintain and have available for inspection records or other information which
will disclose the impact which its tests and other selection procedures have upon
employment opportunities of persons by identifiable race, sex, or ethnic group as
set forth in subparagraph B of this section in order to determine compliance with
these guidelines. Where there are large numbers of applicants and procedures are
administered frequently, such information may be retained on a sample basis,
provided that the sample is appropriate in terms of the applicant population and

adequate in size.”
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o]

“maintain| these records by] sex, and the following races and ethnic groups:
Blacks {Negroes), American Indians (including Alaskan Natives), Asians
(including Pacific Islanders), Hispanic (including persons of Mexican, Puerto
Rican, Cuban, Central or South American, or other Spanish origin or culture
regardless of race), whites (Caucasians) other than Hispanic, and totals. The race,
sex, and ethnic classifications called for by this section are consistent with the
Equal Employment Opportunity Standard Form 100, Employer Information
Report EEO-1 series of reports. The user should adopt safeguards to insure that
the records required by this paragraph are used for appropriate purposes such as
d:etermining adverse impact, or (where required) for developing and monitoring
affirmative action programs, and that such records are not used improperly. See
sections 4E and 17(4), of this part.”

evaluate “the individual componenfs of the selection process . . . for adverse
impact” “If the information called for by sections 4A and B of this section shows

that the total selection process for a job has an adverse impact . . .. If this

_information shows that the total selection process does not have an adverse

impact, the Federal enforcement agencies, in the exercise of their administrative
and prosecutorial discretion, in usual circumstances, will not expect a user to
evaluate the individual components for adverse impact, or to validate such
individual components, and will not take enforcement action based upon adverse
impact of any component of that process, including the separate parts of a
multipart selection procedure or any separate procedure that is used as an
alterpative fnethqd of selection. However, in the following circumstances the
Federal enforcement agencies will expect a user to evaluate the individual
components for adverse impact and may, where appropriate, take enforcement

action with respect to the individual components: (1) where the selection
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procedure is a significant factor in the continuation of patterns of assignments of
incumbent employees caused by prior discriminatory employment practices, (2)
where the weight of court decisions or administrative interpretations hold that a
specific procedure (such as height or weight requirements or no-arrest records) is
not job related in the same or similar circumstances. In unusval circumstances,
other than those listed in paragraphs (1) and (2) of this section, the Federal
enforcement agencies may request a user to evaluate the individual components
for adverse impact and may, where appropriate, take enforcement action with
respect to the individual component.”

e Oracle failed to produce documents documenting its compliance with the
aforementioned regulatory requirements when requested by OFCCP during the
underlying investigation. OFCCP considers Oracle’s repeated failures to produce the
requested documents to be a refusal to comply in addition to Oracle’s outright refusal
statements.

e Documents identifying OFCCP’s requests for documents pertaining to these regulations
and Oracle’s responses thereto are at BSN DOL 575-93, 987-1006, 1027-30, 1042-44,
1116-17, 1128-31, 1053-58, 1087-91, 1093-1097, 1114-17, 1124, 1128-34, 1212-13,
1235-40, 1242-46, 1327-28, 1336-42, 1350-51, 1371-75, 38548-57, 38673-77, 38764-67,
38876-95, 38991-93, 39025-26, 39128-29. These documents identify the dates in

question, the persons involved and the communications.

INTERROGATORY NO. 24:

Describe in detail any anecdotal evidence of discrimination YOU contend supports any

allegation in the Amended Complaint.

RESPONSE:
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OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protectéd by the attorney-client privilege, attorney
work-product doctrine, the government’s deliberative process privilege, the governmental
privilege for investigative files and techniques, the government’s informant privilege, the trial
preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil Procedure, or
exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or

the common law.

OFCCP objects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the oppertunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See cases
cited in General Objection No. 1. OFCCP further objects to this Interrogatory as premature
because OFCCP has only obtained minimal discovery from Oracle because Oracle refused to
provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to produce any
documents pending a protective order to include not evén producing responsive documents that
were not covered by the protective order, and has produced information responsive only to a
fraction of OFCCP’s discovery requests. Furthermore, OFCCP objects to this premature
Interrogatory because Oracle is attempting to benefit from its unclean hands of repeatedly failing
to produce requested information during the compliance review and obstructing OFCCP’s ability
to aéquire this same information during discovery. For example, as repeatedly identified in the
documents that OFCCP produced d.uring this litigation and the underlying investigation, Oracle
failed to produce: abplicant and hiring data, such as data regarding name of school attended and
prior degrees earned, vears of pfior work experience and prior salary before being hired by
Oracle, compensation data such as the 1/13/13 snapshot, Oracle’s pay equity analysis, employee

personnel actions, employee contact information, data for the 2012 applicant flow log, internal
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complaints, external arbitration complaints, documents regarding compensation and hiring, etc.
Additionally, in this litigation, Oracle, in its written document production responses identified
that it would not be producing any responsive documents for 55 requests or 60% of OFCCP’s
document production requests. This failure to produce is in addition to refusing to produce a
person for the Rule 30(b)(6) deposition that OFCCP noticed. Moreover, this Interrogatory is
premature to the extent it will be the subject of forthcoming expert testimony. Finally, OFCCP
objects to this interrogatory insofar as it seeks disclosure of information protected under Fed. R.
Civ. P. 26(b)(4)(D).

OFCCP further objects on the ground that Oracle continues, against legal authorities, to
withhold its employee contact information, preventing OFCCP from communicating with them
in order to obtain further anecdotal evidence of unlawful discrimination. See, e.g., OFCCP v.
Jefferson County Board of Education, Case No. 1990-OFC-4 (ALJ, Nov. 16, 1990} (granting
OFCCP’s motion to compel Defendant to provide “names, addresses, phone numbers, positions,
dates of employment educational background, and previous employment for all hires for [a] two-
year period.”); see also OFCCP v, American Airlines, Inc., Case No. 1994-OFC-9 (ALJ, Jan. 19,
1995) ( ordering the defendant “to supply the requested telephone numbers and addresses for all
former and current employees except those with authority to speak for the company; and, further,
to supply addresses, either work addresses or home addresses, of former and current management
employees with authority to bind the company for the limited purpose of allowing OFCCP to
notice depositions.”); see also 79 FR 55712-02, 2014 WL 4593912 (F.R.j, Proposed Rules, 41
C.FR. Part 60-1, RIN 1250-AA06 (interviewing “employees potentially impacted by
discriminatory compensation” is “an invaluable way for [OFCCP] to determine whether
compensation discriminatioﬁ in violation of Executive Order 11246 has occurred and to support
its statistical findings.”); see also Kasten v. St.-Gobain Performahce. Plastics Corp., 531 US. 1,

11-12 (2011) (in order to enforce the FLSA, the Secretary of Laboi necessarily relies, “not upon
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‘continuing detailed federal supervision or inspection of payrolls,’ but upon ‘information and
complaints received from employees seeking to vindicate rights claimed to have been denied.””);
see also E.E.O.C. v. McLane Co., Inc., 804 F.3d 1051, 1056-57 (9th Cir. 2015) (ordering

employer to produce employee contact information).

OFCCP further objects to this Interrogatory as vague and ambiguous for the following
terrhs “[d]escribe in detail,” and “anecdotal evidence.” For example, it is not known what
Oracle is requesting when it requests for OFCCP to describe in detail, the level of detail needed
and how much information constitutes sufficient detail. To the extent that Oracle’s describe in
detail means to state all facts, then OFCCP objects to this Interrogatory as overly overbroad,
unduly burdensome, oppreséive, not relevant, and not proportional to the needs of the case with
respect to the term “all facts” because this term is not confined to the principal or material facts
of the case, but seeks the identity of each and every fact, however minor, that may relate to the
case. In terms of anecdotal evidence it is not clear what definition of evidence that Oracle is
requesting OFCCP to provide and what it considers to be anecdotal as opposed to another form

of evidence.

OFCCP objects to this interrogatory because Oracle has already asked the equivalent of
25 interrogatories in that five of its previous interrogatories contained two subparts cach, another
Interrogatory contained four subparts and still another Interrogatory contained five subparts. As

such, Oracle exceeded the number of interrogatories that it can make without a court order,

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interro gatories allowed without court

order.

SUPPLEMENTAL RESPONSE:
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Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still waiting for Oi’aclé to produce documents in response to the .
Court’s Motion to Compel Order dated September 11, 2017, and in response to multiple sets of
documents production requests. As such, the evidence used at the hearing may rely on different
facts and different anecdotal evidence than which is identified in response to this interrogatory.

Anecdotal evidence of discrimination can be found in the following documents:

s  Wage determination memos contained in the Labor Condition Applications (“LCAs”) that
Oracle provided for employees Wdrking under H-1B status at BSN DOL 6523-6620,
6689-6715, 7261-8040, 8100-12674, 33204-35301.

e Information contained in personnel files at BSN DOL 30664-31981.

e Interviews of Oracle personnel at BSN DOL 507-904, 36573-806, 39030-37, 39151-73.

o Oracle’s correépondence, including e-mails, providing or explaining its policies ot
submissions at BSN DOL 926-31, 943-54, 987-1006, 1027-30, 1031-34, 1053-58, 1087-
91, 1093-97, 1128-34, 1143, 1174-76, 1180-84, 1193-1204, 1212-13, 1233-34, 1237-40,
1243-46, 1322-23, 1327-45, 1350-58, 1362-66, 1395-1406, 37175-78, 37528-33, 38548~
57, 38673-77, 38764-67, 38876-95, 38898-906, 39128-29.

e Oracle’s AAP at BSN DOL 4377-4710, 32150-52, 31982-98, 31999-32132.

s Information in complaints against Oracle BSN DOL 37732-42.

¢ Facts in the articles and filing at BSN DOL 37746-47, 37792, 37795-99, 37803-04,
37809-10, 37818-25, 37827-34, 38754-55, 39442-43, 39446-39790, 39832-74 and at the
following URLs:

o hittp:/fwww.oracle.com/us/corporate/press/executives/016380.htm;
o http://www.thehindu.com/business/Industry/new-oracle-chiefs-kerala-
roots/article6775912 ece;

o https:/)’www.oracie.com/corporate/citizenship/workforce/diversity‘html;
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http:f/ guestworkerdata.org/wp-

content/uploads/2014/02/H1BNationalFactsheetl1 13 13FINAL.pdf;
http://www lpfi.org/wp-content/uploads/2015/04/code2040 _lpfi_final.pdf;
http://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and %6205t
udies/H1B/h1b-fy-12-characteristics.pdf;

http://www.hytimes.com/ZO1 5/11/11/us/large-companies-game-H1B-visa-
program-leaving-smaller-ones-in-the-cold.html; '
http://Www.nﬁimes.com/ interactive/2015/11/ 06/’us/outsoﬁrcing-co'rnpanie&
dominate-h 1 b-visas.htm!?_r=0;

http://www.nytimes.com/interactive/201 5/11/06/us/outsourcing-companies-
dominate-h!b-visas.html? r=1;

hitp://www.epi.org/press/ 1 b-visa-program-attracting-brightest-workers/;
http://www.epi.org/files/2013/outstanding-talent-high-skilled-immigration.pdf;
http://www.eeoc.gov/pelicy/docs/national-origin html;
http://www.eeoc.gov/ecoc/newsroom/release/8-28-14 .cfm;
https://blogs.oracle.com/campusrecruitment/entry/my_journey from_college_to;
https://www sec.gov/Archives/edgar/data/1341439/000119312514251351/d7256
22d10k.htm; _
https://www.usatoday.com/story/tech/2014/10/12/silicon-valley-diversity-tech-
hiring-computer-science-graduates-african-american-hispanic/14684211/,
http://www.sfgate.com/bayarea/article/Oraclescozinesswithgovernmentgoesbackt
02820370.Php;

https://www.ceeoc.gov/eeoc/ statistics/reports/hightech/;
https://c.ymcdn.com/sites/ascendleadership.site-
ym.com/resource/resmgr/Research/HiddenInPlainSight_Paper 042.pdf;

http://www .cxotoday.com/story/why-india-is-becoming-so-important-for-oracle/.
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INTERROGATORY NO. 25:
If YOU contend that any of the discrimination alleged in the Amended Complaint is

based upon a theory of disparate impact, identify the policies, practices, procedures, and tests that

YOU contend operate to have a disparate impact.

RESPONSE:

OFCCP incorporates the general objections stated above, and further objects to this
Interrogatory to the extent it seeks information protected by the attorney-client privilege, attorney
work-product doctrine, the government’s deliberative process privilege, the governmental
privilege for investigative files and techniques, the government's informant privilege, the trial
preparation privilege described in Rule 26(b)(3) of the Federal Rules of Civil Procedure, or
exemption provided by the Rules of Practice, Federal Rules of Civil Procedure or Evidence, or

the common law.

OFCCP obiects to this contention Interrogatory as overly broad and unduly burdensome
because OFCCP should be provided the opportunity to conduct discovery and maintain
flexibility about its contentions before responding to contention interrogatories, as the
information necessary to respond to this Interrogatory becomes more readily available. See cases
cited in General Objection No. 1. OFCCP further objects to this Interrogatory as premature
because OFCCP has only obtained minimal discovery from Oracle because Oracle refused to
provide a person for the Rule 30(b)(6) deposition that OFCCP noticed, refused to produce any
documents pending a protective order to include not even producing responsive documents that
were not covered by the protective order, and has produced information responsive onlytoa
fraction of OFCCP’s discov.ery requests. Furthermore, OFCCP objects to this premature
Iﬁterrogatory because Oracle is attempting to benefit from its unclean hands of repeatedly failing

to produce requested information during the compliance review and obstructing OFCCP’s ability
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to acquire this same information during discovery. For example, as repeatedly identified in the
documents that OFCCP produced during this litigation and the underlying investigation, Oracle
failed to produce: applicant and hiring data, such as data regarding name of school attended and
prior degrees earned, years of prior work experience and prior salary before being hired by
Oracle, compensation data such as the 1/13/13 snapshot, Oracle’s pay equity analysis, employee
personnel actions, employee contact information, data for the 2012 applicant flow log, internal
complaints, external arbitration complaints, documents regarding compensation and hiring, etc.
Additionally, in this litigation, Oracle, in its written document production responses identified
that it would not be producing any responsive documents for 55 requests or 60% of OFCCP’s
document production requests. This failure to produce is in addition to refusing to produce a
person for the Rule 30(b){6) deposition that OFCCP noticed. Moreover, this Interrogatory is
premature to the extent it will be the subject of forthcoming expert testimony. Finally, OFCCP
objects to this interrogatory insofar as it seeks disclosure of information protected under Fed. R.
Civ. P. 26(b)(4)(D).

OFCCP objects to this Interrogatory as compound, vague, and ambiguous with respect to
the terms “identify,” “ policies,” “practices,” “procedures,” “tests,” and “operate.” It is not clear
what information Oracle is seeking to identify and what will constitute a sufficient identification.
Is it the title of the policy or other terms referenced,; is it the date they became effective, etc. It is
not clear what Oracle considers a govéming policy, practice, procedure to be, what constitutes an
official or formal policy, practice or procedure of Oracle as opposed to an individual practice of
an Oracle supervisor, etc. It is not clear what test Oracle is referring. Is it referring to a validity
test or some other kind of test. Operate is also vague and ambiguous. There are multiple ways
that operate can be interpreted, does it mean how it functiohs, what Oracle created, how it is

managed or run, etc.?
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OFCCP objects to this interrogatory because Oracle has already asked the equivalent of
25 interrogatories in that five of its previous interrogatories contained two subparts each, another
four subparts and still another contained five subparts. As such, Oracle exceeded the number of

interrogatories that it can make without a court order.

Subject to and without waiving the foregoing objections, OFCCP declines to answer this
Interrogatory because Oracle exceeded the number of interrogatories allowed without court

order.

SUPPLEMENTAIL RESPONSE:

Subject to and without waiving the foregoing objections and notwithstanding the
forgoing, OFCCP notes it is still waiting for Oracle to produce documents in response to the
Court’s Motion to Compel Order dated September 11, 2017, and in response to multiple sets of
documents production requests. As such, the evidence used at the hearing may rely on different
facts and different policies, practices, procedures and tests than which is identified in response
to this interrogatory. |

OFCCP does contend.that discriminations alleged in the Amended Complaint are also
based upon a theory of disparate impact. As noted above, while discovery remains ongoing,
OFCCP identifies, at this time, the following Oracle policies, practices, procedures, and tests
that may have a disparate impact:

e Oracle’s recruiting and hiring practices to include: absence of objective criteria;
subjective decision making; centralized recruiting; ceniralized hiring; resume screening;
interview screening; employee referral practices; use of internal recruiters; selective
school recruiting; recruiting from Oracle India; H-1B visa use;

 Oracle’s pay practices to include: absence of objective criteria in setting pay, pay
increases, performance, and raises; subjective decision making in setting pay, pay

increases, performance, raises; pay secrecy culture; limited, inconsistent use of
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performance evaluations, promotions and raises; centralized budgeting; pay seiting

practices for starting pay, increases, and interns.
Declaration
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and correct.
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OFCCP v. Analogic, 06/27/2017

2017-OFC-00001

Page 1 Page 3
1 BEFCRE THE 1 Reporter: Sharon Saalfield Date: June 27, 2017
2 U.3. DEPARTMENT OF LAEOR 2 OALJ Case Name & Number: OFCCP/Analogic Corp., 2017-0FC-00001
3 HORTHEAST REGION
4 3
5 - % 4
6 In the Matter cf:
7 5
3§ OFFTCE OF PEDRERAL CONTRACT 6  WITNESS {(FULL NAME) DIRECT CRO3S REDIRECT RECROSS
9  COMPLIANCE PROGRAMS, UNITED
10 STATES DEPARTMENT OF LABOR, 7
11 : 8 Hone ,
12 Plaintiff, : Case No.: 2017-0FC-00801 o
13
14 w, 10 EXBIEITS
is 1
16 AMALOGTC CORPORATION, :
17 12 EXHIBITS IDENTIFICATION RECEIVED WITHDRAWH REJECTED
18 Defendant. 12
L2 T 14 Wone.
20
21 U.5. Department of Labor 15
22 Office of Administrative Law Judges 16
23 0'Heill Federal Buoilding
24 10 Causeway Strest, Room 403 17
25 Boston, MA 02222 i3
26
27 Tuesday, 19
2% June 27, 2017 20
29 21
30
31 ] 22
32 The above-entitled matter came on for & hearing, 23
33 pursuant to notice, ab 1:00 p.m,
34 BEFORE:  COLLEEN A. GERAGHTY, b
3s Administrative Law Judge 23
Page 2 Page 4
1 APPEARANCES: 1 PROCEEDINGS
2 2 (1:10 p.m.)
3 On behalf of the Plaintiff: 3 JUDGE GERAGHTY: We are on the record now in the
4 4 mattet of the Office of Federal Contract Compliance versus
5 KELLY M. LAWSON, Esqg. 5 Analogic Corporation. The case number is 2017-OFC-00001.
6 RACHEL A. CULLEY, Esq. 6 And we are here today because 1 have several motions related to
7 GARRETT J. LEE, Esqg. 7 discovery in this case and I'm just going to briefly identify
8 JFK Federal Building 8 the motions. If I make a mistake, 1 will ask the parties to
9 Suite E375 S let me know, and then I'm going to ask the parties to enter
10 Boston, Massachusetts 02203 10 their appearance and then we'll get going.
11 {617} 565-2500 11 So the vety first thing I have is Analogic
12 lawson.kellyldol.gov 12 Corporation's Motion to Compel Rule 36(5) deposition, In
13 culley.rachellidol.gov 13 response to that, I have from CFCCP a Motion for a Protective
14 lee.garrettldol.gov 14 Order Limiting the Deposition of OFCC Personnel, and then I
15 15 have Analogic's Opposition to the Cross Motion for a Protective
- 16 16 Order. So that's the first motion.
17 On behalf of the Defendant: 17 And then T believe they came in — the second motion
18 13 camme in, it was Analogic's Mation to Compel Production In |
19 KENNETH M. BELLO, Esq. 19 Camera Review of Redacted and Withheld Documents, then OFCCP's [
20 JUSTIN ENGEL, Esqg. 20 opposition to that, and T received a reply brief from Analogic.
. p p '
21 25 Summer Street, Suite 1200 21 And then the last motion was the OFCCP's Motion for |
22 Boston, Massachusetts 02110 22 Partial Summary Judgment, Analogic's opposition, OFCCP's reply i
23 (617} 247-4100 23 brief, and then Analogic’s sur-reply. %f
24 kbello@bellowelsh.com 24 Did [ miss anything that was filed before me?
25 jengel@bellowelsh.com 25 MR, BELLO: 1 don't believe so.
.
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Page 65 Page 67
1 JUDGE GERAGHTY: Solhave just a question. Does the 1 January. Yeu've got a show cause.
2 government agree that if you were not successful in 2 JUDGE GERAGHTY: Okay, but you know -- you cbviously
3 establishing an underlying violation occurred during the audit 3 know this anecdotal evidence at this point, right?
4 period, that's the end of it? You don't get to then try to 4 MR. BELLCO: But the fact is —
3 establish a later? Because isn't your continuing violation 5 JUDGE GERAGHTY: Then your argument is you needed to
6 based on an initial violation during that audit period? 6 know it -
7 MS. LAWSON: Ttis, Your Honor, Tt is based on that. 7 MR. BELLO: Sure.
8 1 think the only clarification 1 would say is, again, the 8 JUDGE GERAGHTY: - prior te the notice of violation
9 testimony of our expert, which they are going to have. They've 9 or else they can't raise it now.
10 got the original repott, the rebuttal. They're going to get 10 MR. BELLO: Absolutely. Buf also, it undermines
11 another one based on their more recent. They're going to get a 11 what's the purpose of a conciliation if we don't have the
12 deposition. All of that. It's going to be our expert's 12 information? It's not a footnote that Analogic has spent a
13 testimony about that violation, yes. If our expert -- if you 13 small fortune to defend itself here for its day in court, okay?
14 do not believe our expert's testimony -- 14 Tt shouldn't -- it should have had the information so it could
15 JUDGE GERAGHTY: Correct. 15 have meaningfully conciliated and made a judgment whether it
16 MS. LAWSON: -- and there was no violation during 16 would be here or would settle. It didn't get that opportunity.
17 that period =« 17 And even after, what's stunning to me is in July of
18 JUDGE GERAGHTY: There is no continuing violation. 18 2015 when they amend the show cause, they don't add anything to
19 MS. LAWSON: - there is no continuing violation, 19 it, okay? So it is — and certainiy we have the deposition —
20 Correct, Your Honor. 20 one of the issues that I don't understand why they filed this
21 JUDGE GERAGHTY: Allright 21 now because we had depositions. And f know you don't want more
22 MR. BELLO: With due respect to Ms. Lawson, she's 22 paper, but it's material on thig issue. Ms. Aubin-Smith
23 wrong, Mach Mining is not as a matter of law applied to OFCCP. 23 testified about the conciliation. She testified about the
24 There's a different term, okay? It's a different context. 24 phone calls. She testified that Analogic specifically asked
25 Reasonable is the term used under this statute, okay? And in 25 for the database so it could replicate to try to make a
Page 66 Page 68
1 fact, I read Mach Mining before I came over. They actually put 1 Jjudgment as to whether it should settle.
2 in quotes, okay, the word that's used in Mach Mining which I'm 2 M. Frye will testify that had they got that and it
3 sorry, I'm losing, but it was - 3 showed a problem, they would have tried to fix it, Soitis
4 JUDGE GERAGHTY: Endeavor. 4 not a footnote. Tt's very meaningful, okay, to have that.
5 MR. BELLO: Endeavor. And they are - the fact that 5 It's not endeavor. These words have to have meaning. And to
6 EEOC standards are used as guidance and direction in OFCCP 6 file a Motion for Summary Judgment, in the end there may be a
7 cases, no one disputes that. That doesn't mean it gloms on 7 summary judgment the other way on this issue, that they failed
8 completely four square. They are two different laws. And they 8 to congiliate and the case cannot go forward, all right?
9 do arise fundamentally in different circumstances, EEOQC arises 9 That's a legitimate issue. It's not ripe because we have to
10 in many individual cases, on occasion systemic cases, usually 10 finish the discovery. But the notion that this doesn't matter
11 complaint driven. OFCCP cases, most of them arise out of an 11 from a conciliation perspective is fundamentally at odds with
12 audit. It is not a footnote. It's not a “you get your day iy 12 the guidelines, which actually link. They link.
13 court,” that a contractor is by their own regulations and 13 JUDGE GERAGHTY: So let me ask a question --
14 guidelines required to get certain information. It says it 14 MR, BELLO: Sure.
15 right in there. 1 quoted it earlier. So it can make a 15 JUDGE GERAGHTY: -- Mr. Bello, just to follow that
16 judgment about whether or not to fight, to settle, to try to 16 reasoning a littde bit. Supposing you bad gotten everything
17 convinge them, It is not a footnote that we did not get the 17 you say you need in ferms of the dataset.
18 regression and we did not get any anecdotal evidence. 18 MR. BELLO; Yeah.
19 Even afier, one of the things that's been alleged is 19 JUDGE GERAGHTY: And you kaow, you still weren't
20 that there were comments and reviews, They use the word 20 able, you still didn't agree. T think we'd still be here
21 “likability,” but basically teamwork. And somehow these 21 today, And 1 think we'd still be here today because at least
22 comments were made more about females than males, which is 22 what you're telling me is that your labor market expert and the
23 actually factually not correct. But that was known, You've 23 government's labor market expert don't agree on their analysis
24 got the interviews. They're done in 2012, You've got an NOV 24 right now. Is that —
25 that's issued in December '14, You've got a show cause -- 25 MR. BELLO: No, I actually don't think that's a
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1 interested?
2 MR. BELLO: At this juncture, that's correct.
3 JUDGE GERAGHTY: That's fine. Okay. So we'll
4 proceed. All right. Thank you all very much for your
S presentations.
6 MS. LAWSON; Thank you, Your Honer,
7 JUDGE GERAGIHTY: And [ will try to get these orde
8 out as soon as I can. Thank you. :
9 MS. LAWSON,; Thank vou,
10 MR. BELLO: Thank you.
11 _ (Whereupon, at 2:44 p.m., the hearing in the above-
12 entitled matter was closed.)
3
14
15
16
17
18
19
20
21
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24
25
Page 74
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4
3 Administrative Law Judge Colleen A. Geraghty, Boston, MA
6 Insert Title of Officer Name and Office
7
In the matter of: Office of Federal Contract Compliance
9 Programs, United States Depattment of
10 Labor v. Analegic Corporation
1
12 Case/Docket Number: 2017-0FC-00001
13 7
14 Place: Eoston, MA
15
16 Date: June 27, 2017
17
1% wara held as therein appears, and that this is the original
19 transcript thereof for the files of the Department of Labor.
20
21 Free State Reporting, Inc.
2 (Hame of Reporting Company
23
24 By
25 (Official Reporter Signature)

Free State Reporting, Inc. 410-974-0947

19 (Pages 73

to 74)

:
2
gl
&

s






EXHIBIT F



May 19, 2017

Vid HAND DELIVERY

Hon. Christopher Larsen

United States Department of Labor
Office of Administrative Law Judges
Federal Building

90 Seventh Street, Room 4-815

San Francisco, CA 94103-1516

Re: OFCCP v Oracle America, Inc.
QALJ Case No. 2017-OFC-00006

Dear Judge Larsen:

Pursuant to the Court’s Order After Pre-Hearing Conference dated May 10, 2017, Plaintiff
Office of Federal Contract Compliance Programs (“OFCCP”) and Defendant Oracle America,
Inc. (“Oracle™) write jointly to notify the Court that the parties have largely reached an
agreement as to the scope of a protective order, with the exception of one issue about which the
parties have extensively met and conferred and remain unable to reach an agreement. Attached
to this letter is Oracle’s proposed protective order with OFCCP’s proposed edits identified in
tracked changes. This letter sets forth the parties’ respective position on the disputed issue below,
and the partics submit this remaining disputed issue to the Court for resolution.

PARAGRAPH 7.1: OFCCP’S ABILITY TO USE CONFIDENTIAL INFORMATION
OBTAINED IN THIS CASE FOR PURPOSES OTHER THAN PROSECUTING,
DEFENDING. OR ATTEMPTING TO SETTLE THIS ACTION

QOracle’s Position

Oracle’s proposed protective order contains a standard provision, at paragraph 7.1, that
confidential information produced in this action be used “only for prosecuting, defending or
attempting to settle this action,” except where disclosure is required by law. This provision is
based on the Northern District of California’s model, which the parties used as a template
(except where OFCCP took the position that federal law required a change or the parties agreed a
change was appropriate, neither of which is the case here). This provision is necessary to ensure
that OFCCP cannot circumvent the procedural and constitutional safeguards that apply to other
OFCCP compliance evaluations for the sake of “efficiency.” OFFCP’s arguments to the contrary
misstate the actual effect of the provision and ignore the fact that virtually identical provisions
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are commonplace in similar cases involving government agencies, including the Department of
Labor and the EEQC.

Although Oracle agreed to two exceptions to the scope of paragraph 7.1 as part of the
parties’ negotiations,’ OFCCP nevertheless will not agree to the rest of this provision, on
the basis that OFCCP wants to use confidential information produced by Oracle in this
litigation in any other audit or litigation of its choice. Notably, despite Oracle’s request,
OFCCP has provided no authority to support any entitlement to such a sweeping ability
to freely use confidential information obtained in one matter in connection with other
matters.

Oracle’s proposed provision would not hamper OFCCP’s ability to disclose Oracle’s
confidential information with OFCCP employees or its counsel, including those with no
involvement in this litigation or the underlying audit. (See Paragraph 2.8 of the proposed
protective order, defining a “Party” to whom Protected Material may be disclosed). The
provision merely bars OFCCP from using the confidential information produced in this
action in other open, pending or future OFCCP compliance evaluations, claims, or
litigation.

Indeed, provisions like the one at issue here are commonplace, and constitute one of the
primary reasons parties enter into protective orders. In fact, both the DOL and the EEOC
have entered into protective orders with similar provisions in the recent past. See, e.g.,
EEOC v, Sterling Jewelers, W.DN.Y Case No. 08-CV-0706 (Dkt. No. 206) at 10
(“Confidential Information as defined herein, disclosed by a Producing Party to any
Receiving Party, may be used solely for purposes of this action or the Arbitration
Proceeding(s) from the arbitrator.”); Edward C. Hugler, Acting Secretary of Labor v.
Himanshu Bhatia, C.D. Cal. Case No. 8:16-cv-01548-TVS-JICG (Dkt. No. 29) (Exh. Hto
Connell Decl. filed in support of Mot. for Protective Order “Conneli Decl.” at p. 8, 4 7.1
(“A Receiving Party may use Protected Material that is disclosed or produced by another
Party or by a Non-Party in connection with this Action only for prosecuting, defending,
or attempting to settle this Action.”); Thomas E. Perez, Sec’y of Lab. v. Vesuvio’s Pizza,
M.D.N.C. Case No. 1:15-cv-00519-LCB-LPA (Dkt. No. 30-1) Exh. H. to Connell Decl
at p. 17,9 1 (“By entering into this SPO, the Secretary and his counsel and the

1 These exceptions provide that “OFCCP may share Protected Material with (1) the Equal Employment
Opportunity Commission (EEQC) to the extent required pursuant to the Memorandum of Understanding
between the Department of Labor and the EEOC and (2) any other federal agency where disclosure is
required by law, provided that the EEQC and/or other federal agency is provided a copy of this Protective
Otrder prior to receipt of the Protected Material,”
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Defendants and their counsel shall only use information and/or documents disclosed
pursuant to this SPO for purposes of litigating this
action . . ..”). There is no reason for a departure from that practice here.

Not only are similar provisions frequently agreed to in cases like this, but to allow the
Agency unlimited use of Oracle’s confidential information to bolster its investigations
into other establishments would be inconsistent with the governing regulations and
ignores OFCCP’s constitutional obligations. OFCCP’s regulations provide for
establishment-based reviews. The regulations require “a contractor establishment” to
develop a written affirmative action plan. . .” (41 CFR 60-1.12 (b)), provide for a desk
audit of that AAP (41 CFR. 60-1.20 (2)(1)(i)), and allow an onsite review, conducted at
the contractor’s “establishment.” 41 CFR 60-1.25 (a)(1)(ii). Inreviewing the Agency’s
efforts to obtain documents from a contractor during an establishment audit, “{t]he
critical questions are: (1) whether Congress has granted the authority to investigate;

(2) whether procedural requirements have been followed; and (3) whether the evidence is
relevant and material to the investigation.” Reich v. Montana Sulphur, 32 F.3d 440, 444
(9th Cir. 1994). “Even if the test is met, a Fourth Amendment ‘reasonableness’ inquiry
must also be satisfied.” Id at 444 n. 5; see also United Space Alliance v. Solis, 824 F.
Supp. 2d 68, 91 (D.D.C. 2011) (OFCCP’s compliance with its Fourth Amendment
obligations is a prerequisite for it to begin an audit or seek information from a
contractor). The Fourth Amendment requires that the request be “limited in scope,
relevant in purpose and specific in directive so that compliance will not be unreasonably
burdensome.” Donovan v. Lone Steer, 464 U.S. 408, 415 (1984). These requirements
afford protection “for a subpoenaed employer by allowing him to question the
reasonableness of the subpoena” through judicial review. Id.

These regulations and the Fourth Amendment set forth the confines of OFCCP’s
authority and limit the scope of its investigative power to a particular establishment. If
OFCCP and a contractor cannot agree that the request is reasonable, OFCCP may bring a
denial of access case pursuant to the expedited proceedings provisions in 41 CFR 60-
30.31. OFCCP’s unsupported insistence that it may freely use the confidential
information produced in this action in any other audit or action of its choice is tantamount
to proclaiming that it may exceed the scope of its regulatory authority, and to insisting
that Oracle waive in advance its Fourth Amendment rights in every other audit or action
OFCCP pursues.

To be clear, Oracle’s concern about this issue is not an abstract one. OFCCP has
scheduled more than 40 separate compliance evaluations of separate Oracle facilities
since early 2013, and several of those compliance reviews remain open today. The
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instant matter emanates from single establishment review where OFCCP scheduled and
limited its review to Oracle’s Redwood Shores facility. Now, OFCCP demands
unfettered use of any confidential document Oracle produces in this litigation for use in
any pending and any future separate and distinct audits. But OFCCP’s regulations and
the Fourth Amendment clearly confine audits to specific establishments and require that
OFCCP meet its obligation to establish that its requests are relevant to the specific matter
at issue and not unreasonable. Further, the Fourth Amendment affords Oracle the
opportunity to object to an unreasonable request and OFCCP’s recourse is to seek a
remedy by way of an access case, where the disputed issue will be fairly adjudicated by
an ALJ. Allowing OFCCP unfettered authority to use the documents gained in discovery
here in other matters would permit the Agency to bypass the limits placed on it by its
regulations and the Fourth Amendment and provide no recourse for Oracle.

In its Opposition to Oracle’s Motion for Protective Order, as well as in the parties’ meet
and confer, OFCCP presented two arguments (neither supported by any authority) to
support its position that it should be free to use confidential information in other matters.
First, OFCCP stated that it would not impose any “burden” on Oracle since the
information is already in OFCCP’s possession. This glib response is beside the point.
The regulations and Fourth Amendment require not only that information sought by an
administrative agency not be unduly burdensome for the other party to produce, but also
that the information be relevant to the matter at issue. See Reich, 32 F.3d at 444
(evidence must be “relevant and material to the investigation™). The vast majority of the
confidential information that Oracle has and will produce in this matter is comprised of
data involving employees at the Redwood Shores facility —the particular establishment at
issue in the underlying audit. Before OFCCP attempts to utilize that establishment-
specific confidentiaf information in other audits - for example, by aggregating that data
with other data to support a finding of violation — Oracle is entitled to contest whether
that data is relevant for the matter under review.

Second, OFCCP argued that it should be able to use confidential information obtained in this
litigation in other compliance reviews or audits because otherwise the protective order would
“stop the Agency from talking to itself and sharing information critical for efficiently completing
its mission.” As an example, OFCCP postulates that, under Oracle’s proposed paragraph 7.1, if
an Oracle compensation official admitted to discriminating in setting compensation nationwide,
OFCCP would be “entirely unable to share this clearly relevant information with itself in relation
to other reviews.” OFCCP is wrong. First, it is unclear how the hypothetical admission that
Oracle discriminates nationally would be subject to the protective order at all. Second, and more
fundamentally, the protective order does not preclude OFFCP from internal sharing of
information or from the benefits it gains to its collective knowledge; it precludes only actual use
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in other cases of the specific confidential information produced in this case. The confidential
information produced in this case may not be relevant, appropriate, or admissible in other
compliance evaluations or litigation depending on the facts of those cases, and Oracle has a
constitutional right to the appropriate notice and process in each separate case. Clearly, given
that it is commonplace for the EEOC and other government agencies to enter into protective
orders with similar provisions restricting use of confidential information to the matter in which it
was produced, government agencies are capable of “completing their mission” without
exceeding their regulatory authority or bypassing private parties’ constitutional rights.

QFCCP’s Position

OFCCP has worked diligently to fashion a stipulated protective order that complies with federal
law and satisfies Oracle’s goals of protecting its proprietary information and its employees’
private information. However, Oracle’s proposed restriction on OFCCP’s internal use of
purportedly confidential material to this case only serves none of these purposes. OFCCP cannot
agree to this restriction, which prevents OFCCP from doing its job and serves only to shield
Oracle from potential additional liability.

First, Oracle’s use restriction impedes OFCCP’s law enforcement efforts. For instance, if
OFCCP unearthed an email detailing how a manager discriminated against an employee based
on religion, Oracle’s restriction would bar OFCCP from using that email to initiate a new
enforcement proceeding to vindicate that employee’s rights. Similarly, if OFCCP discovered in
this case—which involves Oracle’s headquarters—that Oracle employs a nationwide practice
that depresses women’s compensation relative to men, Oracle’s proposed use restriction would
bar OFCCP from using that evidence in its reviews of Oracle’s other establishments. To
vindicate employees’ rights, under the use restriction, OFCCP would need to seek Oracle’s
blessing to use such evidence for these other purposes. Such a procedure would place the fox in
charge of the investigative and enforcement henhouse, undermining OFCCP’s ability to perform
its mission.

Second, Oracle’s use restriction would be costly in both time and money. As Oracle has
acknowledged, OFCCP currently has a number of other open reviews against Oracle. OFCCP,
like the rest of the federal government, must operate as efficiently as possible to maximize the
limited taxpayer-funded resources it has. To that end, OFCCP coordinates its enforcement
efforts, including through coordinating its teams and resolving multiple compliance evaluations
and other proceedings against a single employer in a global fashion.” Oracle’s proposed use

2§46, o9, Press Release, Mar. 22, 2012, awailable af https:/ /wrw.dol.gov/ opa/media/press/ofcep/ OFCCP20120507.htm
" (resolution of violations actoss 22 facilities); Press Release, Nov. 19, 2015, awailable af
https:/ /www.dol.gov/ opa/media/ press/ ofcep/ OFCCP20152242. hitm {global resolution of facilities across country}.
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restriction would prevent such cost-saving coordination efforts, putting in place what would
amount to be an adversarial and invasive procedure over how OFCCP processes information in
its possession.

To justify its restriction, Oracle has only invoked the Fourth Amendment and an OFCCP
regulation. However, as explained further below, the Fourth Amendment—which protects
against unreasonable searches and seizures—does not restrict how the government uses
information it obtains, so long as that information is obtained lawfully. Nor is Oracle’s use
restriction mandated by the requirement that contractors give OFCCP access to information that
“may be relevant” to a compliance evaluation. 41 C.F.R. § 60-1.43. The regulation’s plain
language governs what a contractor must give OFCCP; it does not restrict, as Oracle argues,
OFCCP’s use of information. Moreover, the Eighth Circuit rejected a similar argument made
against the Equal Employment Opportunity Commission (“EEOC”) over three decades ago. See
Emerson Elec. Co. v. Schlesinger, 609 F.2d 898, 905-906 (8th Cir. 1979) (obtaining information
through OFCCP does not circumvent statute defining EEOC’s entitlement to information).
Indeed, § 60-1.43 expressly authorizes OFCCP to use information it obtains to enforce any law
within its jurisdiction and can be shared to enforce Title V11, which is outside of OFCCP’s
jurisdiction.

Oracle’s desire to limit its liability through its use restriction does not constitute the requisite
good cause to tie OFCCP’s hands and restrict use of purportedly confidential evidence to this
case only. See Phillips ex rel. Estates of Byrd v. Gen: Motors Corp., 307 F.3d 1206, 1211-12
(9th Cir. 2002) (moving party “bears the burden of showing specific prejudice or harm will result
if no protective order is granted”). The Court should thus reject Oracle’s proposed language, and
accept OFCCP’s version. :

Courts Reject Protective Orders That Hamstring Law Enforcement by Restricting the Use of
Evidence.

OFCCP “is charged with conducting periodic reviews of entities that have contracted with the
government to ensure that the contractors have complied with their non-discrimination and
affirmative action obligations.” Bd. of Governors of Univ. of N. Carolina v. U.S. Dep’t of Labor,
917 F.2d 812, 815 (4th Cir. 1990). Materials disclosed in those reviews may be used for any
purpose to enforce Executive Order 11426, the Civil Rights Act of 1964, and any law within
OFCCP’s jurisdiction. See 41 C.F.R. § 60-1.43; see also id. § 60-1.7 (reports required under
OFCCP regulation “shall be used only in connection with the administration of the order, the
Civil Rights Act of 1964, or in furtherance of the purposes of the order and said Act™).

To promote efficient law enforcement, it is OFCCP policy “to cooperate with other public
agencies as well as private parties seeking to eliminate discrimination in employment.” 41
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C.F.R. § 60-40.1. To that end, under its Memorandum of Understanding (“MOU”) with the
EEOC, OFCCP “shall share any information relating to the employment policies and/or practices
of employers holding government contracts or subcontracts that supports the enforcement
mandates of each agency as well as their joint enforcement efforts.” MOU § 1(a), available at
https://www.ceoc.gov/laws/mous/eeoc_ofcep.cfm. Over contractors” objections, courts have
approved OFCCP’s and the EEOC’s coordinated efforts. See, e.g., Emerson, 609 F.2d at 907
(rejecting challenge to MOUY); Reynolds Metals Co. v. Rumsfeld, 564 F.2d 663, 666 (4th Cir.
1977). Because “[bloth agencics are charged with the responsibility of eliminating employment
discrimination,” sharing information between the two agencies “facilitates the operation of both
agencies and eliminates wasteful duplication of effort.” Reynolds Metals, 564 F.2d at 668.

Oracle’s use restriction does the precise opposite, preventing OFCCP from sharing information
internally and taking cost-effective steps to coordinate its enforcement efforts. Under Oracle’s
proposal, absent Oracle’s permission, OFCCP is barred in perpetuity from using information
obtained in this case for any other law enforcement purpose OFCCP may ever have for that
information. This would be an incongruous result, particularly since OFCCP can share such
information with the EEOC, which could use the information for any purpose, while OFCCP was
barred from sharing the information internally and doing the same. Amplifying this incongruity
is that, while Oracle is barred from interfering with its employees reporting wrongdoing to
OFCCP (41 C.F.R. § 60-1.32), the use restriction would enable Oracle to interfere with
OFCCP’s ability to share evidence of wrongdoing among its compliance personnel. No good
cause exists to support such a restriction that would prevent OFCCP from doing its job and
increase taxpayers’ costs.

With this in mind, courts readily reject protective orders that waste public resources and
hamstring agencies in carrying out their functions. See, e.g., Am. Tel. & Tel. Co. v. Grady, 594
F.2d 594, 597 (7th Cir. 1978) (“We are impressed with the wastefulness of requiring government
counse! to duplicate the analyses and discovery already made.”); United States ex rel. Kaplan v.
Metro. Ambulance & First-Aid Corp., 395 F. Supp. 2d 1 (S.D.N.Y. 2005) (rejecting limit on
government’s use of discovery to case as doing so would “limit[] the government’s ability to
perform its functions as a health oversight agency™); United States ex rel. Stewart v. La. Clinic,
No. Civ. A. 99-1767, 2002 WL 31819130, at *10 (E.D. La. Dec. 12, 2002) (same); see also
Barker v. Engineered Steel Concepts, Inc., No. 2:09-MC-72-PRC, 2010 WL 4852640, at *3
(N.D. Ind. Nov. 22, 2010) (rejecting use restriction that “prohibits the NLRB from carrying out
its responsibility to share information with other government agencies™). Here, by preventing
the left hand from using what the right hand has in grasp, OFCCP will be at Oracle’s mercy in
being able to ensure Oracle fulfills all of its non-discrimination obligations. Oracle’s attempt to
put itself in charge of OFCCP’s law enforcement functions, through confidentiality designations,
prevents OFCCP from fulfilling its responsibilities efficiently.
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Indeed, courts have long rejected arguments that a protective order is necessary to prevent use of
discovery in one case in another case or that a protective order is necessary to prevent a party
from sharing information with another party. It is well-established that “where the discovery
sought is relevant . . . the mere fact that it may be used in other litigation does not mandate a
protective order.” Dove v. Atl. Capital Corp., 963 F.2d 15, 19 (2d Cir. 1992). And, going
further than the issue presented here, “courts have refused to enter protective orders which
prevent disclosure to others litigating similar issues on the grounds that the Federal Rules of
Civil Procedure do not foreclose collaboration in discovery.” Grady, 594 F.2d at 597; see also
Cipollone v. Liggeit Grp., Inc., 113 F.R.D. 86, 91 (D.N.J. 1986} (“[S]o long as the interests of
those represented in the initial litigation are being fully and ethically prosecuted, the Federal
Rules do not foreclose the collaborative use of discovery.”); Patterson v. Ford Motor Co., 83
FR.D. 152, 154 (W.D. Tex. 1980) (noting that “sharing information obtained through discovery
... may allow for effective, speedy, and efficient representation™). Here, if a protective order is
not warranted to prevent sharing of discovery with other parties, it is certainly not necessary here
where OFCCP would only be sharing the discovery internally with teams working on other
proceedings involving Oracle.

Because Oracle’s use restriction interferes with OFCCP’s law enforcement functions, the Court
should reject it.

The Fourth Amendment Does Not Provide Good Cause Supporting Oracle’s Use Restriction.

Oracle insists that the Fourth Amendment requires a protective order restricting OFCCP’s use of
confidential materials. This novel argument, for which Oracle offered no support during the
meet-and-confer process, is readily dismissed.

The Fourth Amendment protects “against unreasonable searches and seizures.” U.S. Const,
amend. IV. This prohibition does not restrict how the government uses information it obtains, so
long as that information is obtained lawfully. See, e.g., United States v. Jacohsen, 466 U.S. 109,
117 (1984) (*The Fourth Amendment is implicated only if the authorities use information with
respect to which the expectation of privacy has not already been frustrated.”); Johnson v.
Quander, 440 F.3d 489, 499 (D.C. Cir. 2006) (if evidence is obtained “in conformance with the
Fourth Amendment, the government’s storage and use of it does not give rise to an independent
Fourth Amendment claim™); Green v. Berge, 354 F.3d 675, 680 (7th Cir. 2004) (“[T]he fourth
amendment does not control how properly collected information is deployed.”) (Easterbrook, J.,
concurring). Demonstrating this principle are the myriad cases establishing that the Fourth
Amendment permits law enforcement agencies to use lawfully obtained fingerprint and DNA
evidence to prosecute crimes other than the one leading to the collection of such evidence. In
such cases, the Fourth Amendment is not implicated because there is no “separate search under
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the Fourth Amendment.” Boroian v. Mueller, 616 F.3d 60, 68 (1st Cir. 2010) (citing various
cases).

Here, as with fingerprint and DNA evidence maintained criminal law enforcement agencies,
there is no “search” triggering Fourth Amendment protections if OFCCP simply uses
information it obtains in this litigation for another purpose. OFCCP will be lawfully obtaining
evidence through the discovery process, which the Court oversees and various procedural rules
govern. Oracle has not argued, nor could it credibly, that obtaining discovery through this
litigation violates the Fourth Amendment given the existing procedural restrictions on discovery.
See, e.g., Lease v. Fishel, No. 1:07-CV—-0003, 2009 WL 922486, at *5 (M.D. Pa. Apr. 3, 2009)
(noting safeguards under procedural rules “ensure that civil discovery does not run afoul of

the Fourth Amendment”); United States v. Int’l Business Machines Corp., 83 FR.D. 97, 103
(S.D.N.Y. 1979) (“[1]t is clear that the fourth amendment if applicable would hold subpoenas in
civil litigation to a standard of reasonableness no more rigorous than that imposed by rule
45(b).”). Thus, the Fourth Amendment does not restrict OFCCP’s use of information it obtains
from Oracle through discovery in this case.

Insofar as Oracle argues that Fourth Amendment restrictions on administrative subpoenas are
somehow triggered here, Oracle fares no better. While courts have used such restrictions to
evaluate what OFCCP can request in a compliance evaluation, no court has ever applied that
analysis to what OFCCP may use in an investigation. In any event, the Supreme Court
established long ago that the function of such subpoenas “is essentially the same as. . . the court’s
in issuing other pretrial orders for the discovery of evidence” and are subject to the same
constitutional limitations. Okla. Press Publ’g Co. v. Walling, 327 U.S. 186, 216 (1946).
Therefore, as noted above, if OFCCP obtains evidence pursuant to the discovery rules governing
this case, the Fourth Amendment is satisfied.

OFCCP Regulation Does Not Provide Good Cause Supporting the Use Restriction.

Finally, Oracle has argued that the regulation requiring contractors to give OFCCP information
that “may be relevant” to a compliance evaluation somehow bars OFCCP’s use of evidence
obtained in this case for other law enforcement purposes. See 41 C.F.R. § 60-1.43. Emerson
rejected a nearly identical argument contractors made in attempting to halt sharing between
OFCCP and the EEOC. There, contractors argued that the EEOC’s ability to obtain evidence
from OFCCP was an end run around a statute providing that the EEOC may access information
that “is relevant to the charge under investigation.” See Emerson, 609 F.2d at 905. The court
rejected the argument, noting that the statutory language did not pertain to “information in the
lawful possession of another agency.” Id. The court also rejected the argument because “the
information sought by the EEOC from the OFCCP is, almost by definition, relevant to a pending
employment discrimination charge.” Id.
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Here, as in Emerson, the regulatory language does not address how OFCCP may use information
it lawfully possesses. However, even if it did, evidence OFCCP obtains through this litigation
involving Oracle’s employment practices is likely to satisfy the “may be relevant” standard in the
context of other cases. Thus, § 60-1.43 offers no basis to restrict OFCCP’s use of information.

Respéétﬁ.lﬂy Sme.i-ttedh

Erin M. Connell .~

Trish Higgins

ORRICK, SUTCLIFFE & HERRTNGTON LLP
Attorney for Defendant Oracle America, Inc.

Marc A Pilotin
Trial Attorney
OFFICE OF THE SO IC _';OR
Attorney for Piamtlff OFCCP
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UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT OALIJ Case No. 2017-OFC-00006
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No, R00152699
Plaintiff, [PROTOSED] STIPULATED
PROTECTIVE ORDER
V.

ORACLE AMERICA, INC,,

Defendant.

1. PURPOSES AND LIMITATIONS

Discovery activity in the above captioned action may involve production of confidential,

trade secret, or private information for which public disclosure may not be warranted.
Accordingly, the Office of Federal Contract Compliance Programs, United States Department of

Labor (“OFCCP”) and Oracle America, Inc. {each a “Party” and collectively the “Parties”)

hereby stipulate to and petition the court to enter the following Stipulated Protective Order.

The parties acknowledge that this Order does not confer blanket protections on all
disclesures or responses to discovery and that the protection it affords from public disclosure and
use extends only &0 the information or items that are entitled to protection under applicable legal

principles. The parties further acknowledge that this Stipulated Protective Order cannot, and

therefore does not, afford protections inconsistent with any statute {e.g., the Freedom of

Information Act and the Records Disposal Act), regulation, or other law.

The parties further acknowledge that this Stipulated Protective Order does not entitle

them to file confidential information under seal; the party designating material as confidential
must seck permission from the court ta have its material designated as confidential filed under
seal.

2. DEFINITIONS

2.1 Challenging Partv: a Party that challenges the designation of information or items
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under this Order.

2.2 “CONFIDENTIAL” Information or Items: information (regardless of how it is
generated, stored or maintained) or tangible things that, based on the Designating Party’s good
faith belief, may be subject to Freedom of Information Act (“FOIA™) Exemptions 4 or 6, 3
U.S.C. § 552(b)(4) or (6).

2.3  Counsel: any attorney serving as legal counsel for a party, as well as their support
staff.

2.4  Desipnating Party: a Party that designates information or items that it produces in
disclosures or in responding to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Diiscovery Material: all iterns or information, regardless of the

medium or manner in which it is generated, stored, or maintained (including, ameng other things,

testimony, transcripts, and tangible things), that are produced or generated in disclosures or

responses to discovery in this mattet.

2.6  Expert: aperson with specialized knowledge or experience in a matter pertinent
to the litigation who has been retained by a Party or its counsel to serve as an expert witness or as

a consultant in this action.

2.7  Non-Party: any natural person, partnership, corporation, association, or other
legal entity not named as a Party to this action
2.8 Party: Either Party, meaning the Office of Contract Compliance Programs and

Oracle America, Inc. (collectively “Parties”) including any officers, directors, employees,

consultants, and Counsel (and their support staffs).

2.9  Producing Party: a Party or Non-Party that produces Disclosure or Discovery

Material in this action.

2.10 Professional Vendors: persons or entities that provide litigation support services

(e.g., photocopying, videotaping, translating, preparing exhibits or demonstrations, and

organizing, storing, or retrieving data in any form or medium) and their employees and

subcontractors,
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2.11  Protected Material(s): any Disclosure or Discovery Material that is designated as

“CONFIDENTIAL.”

212  Receiving Party: a Party that receives Disclosure or Discovery Material from a
Producing Party. .

3. SCOPE

The protections conferred by this Order cover not only Protected Material (as defined
above), but also (1) all copies, excerpts, summaries, compilations of, or written materials
containing Protected Material, and (2) any testimony, conversations, or presentations by Parties
or their Counsel that might reveal Protected Material. However, the protections conferred by this
Order do not cover the following information: (a) any information that is in the public domain at
the time of disclosure to a Receiving Party or becomes part of the public domain after its
disclosure to a Receiving Party as a result of publication not involving a violation of this Order,
including becoming part of the public record through trial or otherwise; and (b) any information
known to the Receiving Party prior to the disclosure in this proceeding by means other than
through the Designating Party’s production in the underlying compliance evaluation or obtained
by the Receiving Party after the disclosure from a source who obtained the information lawfully
and under no obligation of confidentiality to the Designating Party. Any use of Protected
Material at a hearing on a dispositive motion or the final hearing shall be governed by a separate
agreement or order.

4, DURATION

Even after final disposition of this litigation, the confidentiality obligations imposed by
this Order shall remain in effect unless a Designating Party agrees' otherwise, an order otherwise
directs, or a subsequent change in the law or regulation provides otherwise. If Counsel become
aware of a change in faw or regulation that affects the terms of this provision during the
pendency of this litigation, such Counsel will advise Counsel for the other Party. Final
disposition shall be deemed to be the later of (1) dismissal of all claims and defenses in this
action, with or without prejudice; and (2) final judgment herein after the completion and
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exhaustion of all appeals, rehearings, remands, trials, or reviews of this action, including the time
limits for filing any motions or applications for extension of time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1  Designating Material for Protection. Each Party that designates information or
items for_ protection under this Order nust take care to limit any such designation to material that
qualifies under the appropriate standards. Mass, indiscriminate, or routinized designations are
prohibited. If it comes to a Designating Party’s attention that information or items that it
designated for protection do not qualify for protection, the Designating Party must promptly
notify the other Party that it is withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Except as otherwise provided in this Order
or as otherwise stipulated or ordered, Disclosure or Discovery Material that qualifies for
protectioﬁ under this Order must be clearty so designated before the material is disclosed or
produced.

Designation in conformity with this Order requires:

{a) for information in documentary form (e.g., paper or electronic documents, but
excluding transcripts of depositions or other pretrial or trial proceedings), to the extent
practicable, that the Producing Party affix the legend “CONFIDENTIAL” to each page that
contains protected material, If only a portion or pertions of sthe material on a page qualifies for
protection, the Producing Party will maké reasonable efforts to clearly identify the protected
portion(s). A Party that makes original documents or materials available for inspection need not
designate them for protection until after the inspecting Party has indicated which material it
would like copied and produced. During the inspection and before the designation, all of the
material made available for inspection shall be deemed “CONFIDENTIAL.” After the

‘inspecting Party has identified the documents it wants copied and produced, the Producing Party
must determine which documents, or portions thereof, qualify for protection under this Order.

Then, before producing the specified documents, the Producing Party must affix the

“CONFIDENTIAL?” legend to each page that contains Protected Material.
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(b) for testimony given in depesition or in other pretrial or trial proceedings, that the
Designating Party identify all protected testimony on the record at the time of testimony orin a
written notice served on all parties within 14 days of delivery of the final transcript.

{(c) for information produced in some form other than documentary, including the
production of electronic files in native format that cannot be marked as “CONFIDENTIAL”, and
for any other tahgible items, that the Producing Party affix in a prominent place on the exterior of
the medium or container in which the information or item is stored the legend
“CONFIDENTIAL.” If only a portion or portions of the information or item warrant protection,
the Producing Party shall make reasonable efforts to identify the protected portion(s).

5.3  Inadvertent Failures to Designate. If timely corrected, meaning corrected as soon
as practicable after discovered, an inadvertent failure to designate qualified information or items
does not, standing alone, waive the Designating Party’s right to secure protection under this
Order for such material. Upon timely correction of a designation, the Receiving Party must
make reasonable efforts to assure that the materia) is treated in accordance with the provisions of
this Order,

5.4 Designations of Material Produced by Another Party. If any Party in good faith
deems material it provided in the underlying compliance evaluation that is produécd by another
Party in this litigation to constitute “CONFIDENTIAL” information as defined in this Protective
Order, it may timely designate such material, meaning designated as soon as practicable after
discovered. Upon such timely designation, the Parties must make reascnable efforts 10 assure
that the material is treated in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party may challenge a designation of confidentiality
at any time. A Party does not waive its right to challenge a confidentiality designation by
electing not to mount a challenge promytly after the original designation is disclosed.

6.2  Meet and Confer. The Challenging Party shall initiate the dispute resolution
process by providing written notice of each designation it is challenging and providing the basis
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for each challenge. To avoid ambiguity as to whether a challenge has been made, the written
notice must recite that the challenge to confidentiality is being made in accordance with this
specific paragraph of the Protective Order. The Parties shall attempt to resolve each challenge in
good faith and must begin the process by conferring within 14 days of the date of service of the
notice. In conferring, the Challenging Party must explain the basis for its belief that the
confidentiality designation was not proper and must give the Designating Party an opportunity to
review the designated material, to reconsider the circumstances, and, if no change in designation
is offered, the explain the basis for the chosen designation. A Challenging Party may proceed to
the next stage of the challenge process only if it has engaged in this meet and confer process first
or establishes that the Designating Party is unwilling to patticipate in the meet and confer
process in a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve a challenge without the ALTs

intervention, the Designating Party may file and serve a motion to retain confidentiality within
21 days of the initial notice of challenge or within 14 days of the parties agreeing that the meet
and confer process will not resolve their dispute, whichever is earlier, unless the Parties agree to
extend this time period; Each such motion must be accompanied by a competent declaration
affirming that the movant has complied with the meet and confer requirements imposed in the
preceding paragraph. Failure by the Designating Party to make such a motion including the
required declaration within the time indicated by this paragraph, or as otherwise agreed by the
Parties, shall automatically waive the confidentiality designation for each challenged
designation, In addition, the Challenging Party may file a motion challenging a confidentiality
designation within the time indicated by this paragraph, or as otherwise agreed by the Parties,
including a challenge to the designation of a depositien transcript or any pertions there(l)f. Any
motion brought pursuant to this provision must be accompanied by a competent declaration
affirming that the movant has complied with the meet and confer requirements imposed by the
preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Designating
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Party. Unless the Designating Party has waived the confidentiality designation by failing to file
a motion to retain confidentiality as described above, all parties shall continue to afford the
material in question the level of protection to which it is entitled under the Producing Party’s
d_esignation until the ALJ rules on the challenge.

The procedures set forth in this section 6 do not apply to responses to requests for
information under the FOIA, which are governed by section 9 below.

7. ACCESS TO AND USE OF PROTECTED MATERIAL
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Protected Material must be stored and maintained by a Receiving Party at a location and
in a secure manner that ensures that access is limited to the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or ftems. Unless otherwise

ordered by the ALT or permitted in writing by the Designating Party, in addition to the
individuals encompassed by the definition of Receiving Party above, a Recetving Party may
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disclose any information or item designated “CONFIDENTIAL” only to:

(a) the ALJ and her or his personnel;

(b} court reporters and their staff to whom disclosure is reasonably necessary for this
litigation;

{c) experts (as defined in this Order), professional jury or trial consultants, mock jurors,
and Professional Vendors to whom disclosure is reasonably necessary for this litigation and who
have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(d) witnesses ot potential witnesses in the action who have not been or applied to be
Oracle employees to whom disclosure is reasonably necessary for this litigation, unless
otherwise ordered by the ALJ, and who have signed the “Acknowledgment and Agreement to Be
Bound” (Exhibit A),

(e} witnesses or potential witnesses in the action who have been or applied to be Oracle
employees to whom disclosure is reasonably necessary for this litigation, unless otherwise
ordered by the ALJ, and who have signed the “Acknowledgement and Agreement to Be Bound
(Exhibit B);

(f) the author or reciﬁient of a document containing the information or a custodia_n or
other person who otherwise possessed or knew the information;

(oW1 the Foual Emplovment Onportunity Commission (EEQC) to the extent required

nursuant to the Memorandum of Understanding between the Department of Labor and the

EROC, and (2} any other federal agency where disclosure is required by faw. provided that the

ELGC andfor other federal asency is provided a copy of this Protective Order prior to receipt of

Protecied Material: andéeyfand

(h) recipients to whom disclosure is required pursuant to law, regulation, or court order.
Nothing in this Protective Order limits or is intended to limit the way a Party uses its own

Protected Material.

8.  PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION '
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If a Party is served with a subpoena ot a court order issued in other litigation that compels
disclosure of any information or items designated in this action as “CONFIDENTIAL,” that
Party will (1) promptly notify in writing the Designating Party (and such notification shall
include a copy of the subpoena); (2) promptly notify in writing the party that caused the
subpoena or order to issue in the other litigation that some or all of the material covered by the
subpoena or order is subject to this Protective Order {and such notification shall include a copy
of this Pfotcctive Order); and (3) cooperate in good faith with respect to all reasonable
procedures sought to be pursued by the Designating Party whose Protected Material may be
affected. Ffthe subpoena is served on OFCCP or its agents, the agency will follow the
procedures for handling such subpoenas set forth at 20 C.F.R. §§ 2.20-2,25 in responding te the
subpoena. To the extent permitted by law and regulation, where the Designating Party timely
seeks a protective order in the proceedings from which the subpoena arose, the Party served with
the subpoena or court order shall not produce any information designated in this action as
“CONFIDENTIAL? before a determination by the court from which the subpoena or order
issued, unless the Party has obtained the Designating Party’s permission. The Designating Party
shall bear the burden and expense of sesking protection in that court of its confidential material —-
and nothing in these provisions should be construed as authorizing or encouraging a Receiving

Party in this action to disobey a lawful directive from another court.

9.  PROTECTED MATERIAL REQUESTED UNDER THE FREEDOM OF
INFORMATION ACT '

If OFCCP or OFCCP’s Counsel receive a request under FOIA that seeks Protected
Material, OFCCP or OFCCP’s Counsel shall respond consistent with the U.S. Department of
Labor’s rules for processing requests for records under FOIA, 29 C.F.R. part 70. With respect to
materiat marked in good faith as CONFIDENTIAL, OFCCP shall follow the procedures set forth
at 29 C.F.R. § 70.26 before any disclosure is made under FOTA.

10.  UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has disclosed Protected
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Material to any person or in any circumstance not authorized under this Protective Order, the
Receiving Party must immediately (a) notify in writing the Designating Party of the unauthorized
disclosures, (b) use its best efforts to retrieve all unauthorized copies of the Protected Material,
and () inform the person or persons to whom unauthorized disclosures were made of all the
terms of this Order and (d) request such person or persons te execoie the “Acknowledgement and
Agreement to Be Bound” that is attached hereto as Exhibit A. If the person or persons to whom
unauthorized disclosures were made refuses to execute the “Acknowledgment and Agreement to
Be Bound” {(Exhibit A) or to otherwise comply with this Protective Order, and judicial
intervention is required, the Receiving Party will, at its own expense, use its best efforts to
maintain the protection of the improperly disclosed material.

11, INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE

PROTECTED MATERIAL

When a Producing Party gives notice to Receiving Partics that certain inadvertently
produced material is subject to a claim of privilege or other protection, the obligations of the
Receiving Parties are those set forth in 29 C.F R, § 18.31(e)(2), which is adopted by reference.
This provision is not intended to modify whatever procedure may be established in an e- |
discovery order that provides for production without pricr privilege review. Pursuant to Federal
Rule of Evidence 502, and by agreement of the Parties, no Party shalf be deemed to have waived
claims of privilege as a result of production in this matter.

12.  MISCELLANEOUS

12.1  Right to Further Relief. Nothing in this Order abridges the right of any person to
_seek its modification by the ALJ or any court in the Tuture,

12.2  Right to Agsert Other Objections. By stipulating to the entry of this Protective

Order no Party waives any right it otherwise would have to object to disclosing or producing any
information or item on any ground not addressed in this Stipulated Protective Order. Similarly,
no Party waives any right to object on any ground to use in evidence of any of the material
covered by this Protective Order,
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12.3  Filing Protected Material. If a Receiving Party intends to file with the Office of

Administrative Law Judges (“OALJY") briefs, exhibits or other materials containing material
designated “CONFIDENTIAL” by the opposing Party, the Receiving Party must give notice to
the Producing Party of the filing of the décumcnt at the time of filing or before.

If the Designating Party seeks to have the Protected Material sealed, the Desigﬁating
Party must file a motion within ten business days of the filing of the Protective Material a motion
to seal pursuant to 29 C.F.R. § 18.85(h).

A motion pursuant to this provision is not subject to the Court’s pre-filing requirement.

13.  FINAL DISPOSITION

Following final disposition of this case; as defined in paragraph 4 above, the parties agree
that Protected Materials in OFCCP’s possession will be maintained and disposed of pursuant to
the requirements of the Federal Records Disposal Act, 44 U.S.C. §§ 3301, ef seq., any applicable
regulations promulgated thereunder, and any other applicable law. Pending disposal of the
records, the confidentiality obligations imposed by this Order remain in effect consistent with
paragraph 4 (DURATION).

IT IS SO STIPULATED.

1 [PROPOSED] GRDER
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

I,

[print or type full

name], of

[print or type full address], declare under penalty of perjury that I have read in its entirety and

understand the Protective Order that was issued by the United States Department of Labor Office '

of Administrative Law Judges on

Compliancé Programs. United Siates Department of Labor v, Oracle America, Inc., OALJ Case
No. 2017-QFC-00006. T agree to comply with and to be bound by all the terms of this Protective

Order. I solemnly promise that I will not disclose in any manner any information ot item that is

in the case of Office of Federal Contract

subject to this Protective Order to any person or entity except in strict compliance with the

provisions of this Order.

1 further agree to submit to the jurisdiction of the United States Department of Labor

Office of Administrative Law Judges for the purpose of enforcing the terms of this Protective

Order, even if such enforcement proceedings oceur after termination of this action.

Date:

City and State where sworn and signed:

Printed name:

Signature:

S13-
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EXHIBIT B
NOTICE OF RIGHTS AND AGREEMENT TO ORDER REGARDING MATERIAL

DESIGNATED CONFIDENTIAL

The U.S. Department of Labor’s Office of Federal Contract Compliance Programs
(“*OFCCP”) has filed a lawsuit against Oracle America, Inc. (“Oracle”) alleging that Oracle has
engaged in discriminatory employment practices at its Redwood Shores facility on account of
race and sex. Spe'ciﬁcally, OFCCP alleges that, with respect to certain specific job categories,
Oracle has discriminated against its female, African American, and Asian employees in
compensation and has discriminated against its African American, Hispanic and White
applicants in hiring.

You have been provided information that Oracle has disclosed as part of that lawsuit and
has designated as “Confidential” because the company believes the information constitutes
(1} trade secrets or confidential commercial information; or (2) personnel records the disclosure
of which would be an invasion of personal privacy. This information is subject to the attached
Order by the U.S. Department of Labor Office of Administrative Law Judges. By signing below,
you declare under penalty of perjury that you have read the attached Protective Order, that you
agree to comply with and to be bound by all the terms of the Order, and promise not to disclosc
any inforrﬁation ar item that is subject to this Order to any person or entity except in strict
compliance with the provisions of this Order, You further agree to submit to the jurisdiction of
the U.S. Department of Labor Office of Administrative Law Judges for the purpose of enforcing
the terms of the Protective Order, even if such enforcement proceedings occur after termination
of this Order.

Your agreement is limited to the specific information Oracle has identified as
confidential, and vou retain rights protecting your ability to discuss your experiences in applying
to or being employed by Oracle. You have the right to discuss your experiences with Oracle
with law enforcement agencies and legal counsel of your choosing. If you are a current or
former Oracle employee, you also have the right to discuss the terms and conditions of your

14 [PROPOSED] ORDER
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employment with your Oracle colleagues.

In addition, Oracle may not intimidate or harass you, threaten or interfere in any way, or
take any other adverse actions against you for talking or having talked to anyone at the
Department of Labor about Oracle’s employment practices, giving testimony in the case that
OFCCP has brought against Oracle, or otherwise participating in the administrative proceedings
and litigation under the Executive Order. In other words, no adverse actions can be taken against
vou for talking or having talked to anyone at the Department of Labor, for giving testimony in
the case that OFCCP has brought against Oracle, or for otherwise participating in the
administrative proceedings brought by OFCCP. 1f you feel that Cracle has in any way interfered
with your ability to do so or has harassed, intimidated, threaténed, coerced, or discriminated

against you for doing so, please contact the Department of Laber.

Date:

City and State where sworn and signed:

Printed name:

Signature:;
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U.8. Department of Labor Office of Administrative Law Judges

g0 Seventh Sireet, Suite 4-800
San Francisco, CA 84103-1518

{415} 675-2200
(415} 625-2201 {FAX)

Issue Date: 26 May 2017

CASE NG.: 2017-OFC-00006

I the Matter of

QOFFICE OF FEDERAL CONTRACT

COI?V_EPLLANCE PROGRAMS,

ULS.DEPARTMENT OF LABOR,
Plaintiff
Vs, -

ORACLE AMERICA, INC,,
Defendant.

PROTECTIVE ORDER

This matter arises under Executive Order 11248 (30 Fed. Reg. 12319), as
amended, and associated regulations at 41 C.F.R. Chapter 60. It is currently set fox
hearing in San Francisco, California, on June 26, 2018.

The parties have met and conferred with respect to issuance of a Protective
Order in this matter. The court, having considered the stipulations and arguments
of the parties,! orders:

1. PURPOSES AND LIMITATIONS

Discovery activity in this action may involve production of confidential, trade
secret, or private information for which public disclosure may not be warranted.
This Order does not confer blanket protections on all disclosures or responses to dis-

1 The parties disagree on paragraph 7.1 of their Proposed Stipulated Protective Order, which would
limit the use of “Protected Material” only to “prosecuting, defending, or attempting to settle this ac
tjon,” with certain exveptions. The court concludes that Oraele’s cited authorities, including the
Fourth Amendment, restrain the government’s ability to acquire information in the first place, ra-
ther than limiting the use of that information once the government has acquired i, Therefore, in
issuing this order, the court néither limits nor extends OFCCP’s authority, as otherwise provided
under law, to use “Protected Material” it has properly obtaived in compliance with this Protective
Order. The court accordingly excises most of paragraph 7.1 and all of paragraph 7.2, subsection (g,
as they appear in the Proposed Stipulated Protective Order,



covery. The protection it affords from public disclosure and use extends only to the
information or items that are entitled to protection under applicable legal prinei-
ples. This Protective Order cannot, and therefore does not, afford protections incon-
sistent with any statute (e.g., the Freedom of Information Act and the Records Dis-
posal Act), regulation, or other law.

This Protective Order dees not entitle the parties to {ile confidential infor-
mation under seal. A party designating material as confidential must seek permis-
sion from the court to have its material designated as confidential filed under seal.

2. DEFINITIONS

‘ 2.1 Challenging Party: a party that challenges the designation of information
or iteins under this Order.

2.2 “CONFIDENTIAL” Information or Items: information (regardless of how
it 1s generated, stored, or maintained) or tangible things that, based on the Desig-
nating Party’s good faith belief, may be subject to Freedoxn of Information Act
(*FOIA”) Exemptions 4 or 8, 5 U.S.C. § 552(1b){4) or {6).

9.3 Counsel' any attorney serving as legal counsel for a party, as well as
their support staff.

2.4 Designating Party: a Party that designates information or items that 1t
produces in disclosures or in responding to discovery as “CONFIDENTIAL”

2.5 Disclosure or Discovery Material: all items or information, regardless of
{he medium or manner in wiich il is generaled, slored, or maintained (including,
among other things, testimony, transcripts, and tangible things), that are produced
or generated in disclosures or responses to discovery in this matter.

2.6 Experi: aperson with specialized knowledge or experience in a matier
pertinent to the litigation who has been retained by a Party or its counsel to serve
as an expert witness or as a consultant in this action.

2.7 Non-Party' any natural person, par_tners‘hip, corporation, association, or
other legal entity not named as a Party to this action.

2.8 Party: either Party, meaning the Office of Contract Compliance Pro-
grams (“OFCCP”) and Oracle America, Inc. (‘Oracle”), (collectively “Parties”) includ-
ing any officexrs, directors, employees, consultants, and Counsel (and their support
staffs).

2.9 Producing Party: a Party or Non-Party that produces Disclosure or Dis-
covery Material in this action.




2.10 Professional Vendors® persons or entities that provide litigation support
services (e.g. photocopying, videotaping, translating, preparing exhibits or demon-
strations, and organizing, storing, or retrieving data in any form or medium) and
their employees and subcontractors.

2.11 Protected Material{s): any Disclosure or Discovery Material that is des-
ignated as “CONFIDENTIAL.”

2.12 Receiving Party: a Party that received Disclosure or Discovery Material
from a Producing Party.

3. SCOPE

This Order covers not only Protected Material (as defined above), but also (1)
all copies, excerpts, summaries, compilations of, or written materials containing
Protected Material, and (2) any testimony, conversations, or presentations by Pax-
ties or their Counsel that might reveal Protected Material. However, this Order
does not cover the following information® (a) any information that is in the public
domain at the time of disclosure to a Receiving Party or becomes part of the public
domain after its disclosure to a Receiving Party as a result of publication not involv-
ing a violation of this Order, including becoming part of the public record through
trial or otherwise; and (b) any information known to the Receiving Party before the
digclosure in this proceeding by means other than through the Designating Party’s
production in the underlying compliance evaluation or obtained by the Receiving
Party after the disclosure from a source who obtained the information lawfully and
under no obligation of confidentiality to the Designating Party. Any use of Protect
ed Material at a hearing on a dispositive motion or the final hearing shall be gov-
erned by a separate agreement or order.

4. DURATION

Even after final disposition of this litigation, the confidentiality obligations
imposed by this Order remain in effect unless a Designating Party agrees other-
wise, an order otherwise directs, or a subsequent change in the law or regulation
provides otherwise. If Counsel become aware of a change in law or regulation that
affects the terms of this provision during the pendency of this litigation, such Coun-
sel will advise Counsel for the other Party. Final disposition is the later of (1) dis-
missal of all claims and.defenses in this action, with or without prejudice; or (2) fi-
nal judgment herein after the completion and exhaustion of all appeals, rehearings,
remands, trials, or reviews of this action, includirig the time limits for filing any mo-
tions or applications for extension of time under applicable law.




5. DESIGNATING PROTECTED MATERIAL

5.1 Designating Material for Protection. Each Party that designates infor-
mation or items for protection under this Order must take care to limit any such
designation to material that qualifies under the appropriate standards. Mass, in-
discriminate, or routinized designations are prohubited. Ifit comes to a Designating
Party’s attention that information or items that it designated for protection do not
qualify for protection, the Designating Party must promptly notify the other Party
that it 18 withdrawing the mistaken desighation.

5.2 Manner and Timing of Designations. Except as otherwise provided in
this Order or as otherwise stipulated or ordered, Disclosure and Discovery Material
that qualifies for protection under this Order must be clearly so designated before
the material is disclosed or produced.

Designation in conformity with thus Oxder requires:

(&) for information in discovery form (e.g., paper or electronic documents, but
excluding transeripts of depositions or other pretrial or trial proceedings), to the ex-
tent practicable, that the Producing Party affix the legend “CONFIDENTIAL” to
each page that contains protected material. If only a portion or portiens of the ma-
terial on a page qualifies for protection, the Producing Party will make reasonable
efforts clearly to identify the protected portion{s). A Party that makes original doc
uments or materials available for inspection need not designate them for protection
until after the inspecting Party has indicated which material it would like copies
and produced. During the inspection and before the designation, all of the material
made available for inspection shall be deemed “CONFIDENTIAL." After the in-
specting Party has identified the documents it wants copied and produced, the Pro-
ducing Party must determine which documents, or porticns thereof, qualify for pro-
tection under this Order. Then, before producing the specified documents, the Pro-
ducing Party must affix the “CONFIDENTIAL” legend to each page that contains
Protected Material.

() for testimony given in depesition or in othex pretrial or trial proceedings,
that the Designating Party identify all protected testimony on the record at the time
of testimony or in a written notice sexved on all parties within 14 days of delivery of
the final transcript.

(¢) for information produced in some form other than documentary, including
the production of electronic files in native format that cannet be marked as
“CONFDIENTIAL,” and for any other tangible items, that the Producing Party affix
in a prominent place on the extericr of the medinm or container in which the infor-
mation or item is stored the legend “CONFIDENTIAL.” If only a portion or portions
of the information or item warrant protection, the Producing Party shall make rea-
sonable efforts to identify the protected portion(s).

_4.




5.8 Inadvertent Failure to Designate. If timely corrected, meaning corrected
as soon as practicable after discovered, an inadvertent failure to designate gqualified
information or items does not, standing alone, waive the Designating Party’s right
to secure protection under this Order for such material. Upon timely correction of a
designation, the Receiving Party must make reasonable efforts to assure that the
material 15 treated in accordance with this Order. '

5.4 Designations of Material Produced by Another Party. If any Party in
good faith deems material it provided in the underlying compliance evaluation that
is produced by another Party in this litigation to constitute “CONFIDENTIAL” in-
formation as defined in this Protective Order, 1t may timely designate such materi-
al, meaning designated as soon as practicable after discovered. Upon such timely
designation, the Parties must make reasonable efforts to assure that the material is
treated in accordance with this Order.

6. CHALLENGENG CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party may challenge a designation of confi-
dentiality at any time. A Pariy does not waive its right to challenge a confidentiali-
ty designation by electing not to mount a challenge promptly after the original des-
ignation is disclosed.

6.2 Meet and Confer. The Challenging Party initiates the dispute resclution
process by providing written notice of each designation it is challenging and provid-
ing the basis for each challenge. To avoid ambiguity as to whether a challenge has
been made, the written notice must recite that the challenge to confidentiality is be-
ing made under this specific paragraph of this Order. The Parties must attempt to
resolve each challenge in good faith and must begin the process by conferring within
14 days of the date of service of the notice. In conferring, the Challenging Party
must explain the basis for its belief that the confidentiality designation was not
proper and must give the Designating Party an opportunity to review the designat-
ed material, to reconsider the circumstances, and, if no change in designation is of-
fered, to explain the basis for the chosen designation. A Challenging Party may
proceed to the next stage of the challenge process only if it has first engaged in this
meet-and-confer process, or establishes that the Designating Party is unwilling to
participate in the meet-and-confer process in a timely manner.

6.3 Judicial Intervention. If the Parties cannot resolve a challenge without
the ALJ’s intervention, the Designating Party may file and serve a motion to retain
confidentiality within 21 days of the initial notice of challenge or within 14 days of
the parties agreeing that the meet-and-confer process will not resolve their dispute,
whichever is earlier, unless the Parties agree to extend this time period. Each such
motion must be accompanied by a competent declaration affirming that the movant
has complied with the meet-and-confer requirements imposed in the preceding par-
agraph. Failure by the Designating Party to make such a motion including the re-
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quired declaration within the time indicated by this paragraph, or as otherwise
agreed by the Parties, automatically waives the confidentiality designation for each
challenged designation. In addition, the Challenging Party may file a motion chal-
lenging a confidentiality designation within the time indicated by this paragraph, or
as otherwise agreed by the Parties, including a challenge to the designation of a
deposition transcript or any portions thereof. Any motion brought under this provi-
ston must be accompanied by a competent declaration affirming that the movant
has complied with the meet-and-confer requirements imposed by the preceding par-
agraph.

The burden of persuasion in any such challenge proceedings is on the Desig-
nating Party. Unless the Designating Party has waived the confidentiality designa-
tion by failing to file a motion to retain confidentiality as described above, all par-
ties shall continue to afford the material in question the level of protection to which
it is entitled under the Producing Party’s designation until the ALJ rules on the
challenge.

The procedures set forth in this Section 6 do not apply to responses to re-
quests for information under FOIA, which are governed by Section 9 below.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Storage of Protected Material. Protected Material must be stored and
maintained by a Receiving Party at a location and in a secure manner that ensures
access is limited to the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise
ordered by the ALJ or permitted in writing by the Designating Party, in addition to
the individuals encompassed by the definition of Receiving Party above, a Receiving
Party may disclose any information or item designated “CONFIDENTIAL” only to:

(a) the ALJ and her or his personnel;

(b} court reporters and their staff to whom disclosure is reasonabiy necessary
for this litigation:

(c) experts (as defined in this Order), professional jury or trial consultante,
mock jurors, and Professional Vendors to whom disclosure is reasonably necessary
" for this litigation and who have signed the “Acknowledgment and Agreement to Be
Bound” in the form attached as Exhibit “A” to the “{Proposed] Stipulated Proteci:we
Order” which the Parties submitted to the court on May 18, 2017.

(d} witnesses or potential witnesses in the action who have not been or ap-
plied to be Oracle employees to whom disclosure 1s reasonably necessary for this lit-
igation, unless otherwise ordered by the ALJ, and who have signed the “Acknowl-
edgment and Agreement to Be Bound” in the form attached as Exhibit “A” to the
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“fProposed] Stipulated Protective Order” which the Parties submitted to the couxt
on May 19, 2017.

(e) witnesses or potential witnesses in the action who have been or applied to
be Oracle employees to whom disclosure is reasonably necessary for this litigation,
unless otherwise ordered by the ALJ, and who have signed the “Acknowledgment
and Agreement to Be Bound” in the form attached as Exhibit “B” to the “[Proposed]
Stipulated Protective Order” which the Parties submitted to the court on May 19,
2017. ‘

(f) the author or recipient of a dacument containing the information or a cus-
todian or other person who otherwise possessed or knew the information; and

() recipients to whom disclosure is required by law, regulation, or court or-
der.

Nothing in this Protective Order limits or is intended to limit the way a Party
uses its own Protected Material.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCHED
IN OQTHER LITIGATION

If a Party is served with a subpoena or a court order issued in other litigation
that compels disclosure of any information or items designated in this action as
“CONFIDENTIAL.” that Party will (1) promptly notify in writing the Designating
Party (and such notification must include a copy of the subpoena); (2) promptly noti-
fy in writing the party that caused the subpoena or other order to issue in the other
litigation that some or all of the material covered by the subpoena or order is sub-
ject to this Protective Order {and such notification must include a copy of this Pro-
tective Order); and (3) cooperate in good faith with respect o all reasonable proce-
dures sought to be pursued by the Designating Party whose Protected Material may
be affected. If the subpoena is served on OFCCP or its agents, the agency will fol-
low the procedures for handling such subpoenas set forth at 29 C.F.R. §§ 2.20-2.25
in responding to the subpoena. To the extent permitted by law and regulation,
where the Designating Party timely seeks a protective order in the proceedings from
which the subpoena arose, the Party served with the subpoena or court order shall
not produce any information designated in this action as “CONFIDENTIAL” before
a determination by the court from which the subpoena or order issued, unless the
Party has obtained the Designating Party’s permission. The Designating Party
bears the burden and expense of seeking protection in that court of its confidential
material, and nothing in this Order authorizes or encourages a Receiving Party in
this action to disobey a lawful directive from another court.



9. PROTECTED MATERIAL REQUESTED UNDER THE FREEDOM OF
INFORMATION ACT

If GEFCCP or OFCCP’s Counsel receive a request under FOLA that seeks Pro-
tected Material, OFCCP or OFCCP’s Counsel shall respond consistent with the U.S.
Department of Labor’s rules for processing requests for records under FOLA, 29
C.F.R. Part 70. With respect to material marked in good faith as CONFIDENTIAL,
OFCCP shall follow the procedures set forth at 29 C.F.R. § 70.26 before any disclo-
sure is made under FOIA.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has dis-
closed Protected Material to any person or in any circumstance not authorized un-
der this Protective Order, the Receiving Party must immediately () notify in writ-
ing the Designating Party of the unauthorized disclosures; (b) use its best efforts to
retrieve all unauthorized copies of the Protected Material; (¢) inform the person or
persons to whom unauthorized disclosures were made of all the terms of this Order;
and {d) request such person or persons to execute the “Acknowledgment and
Agreement to Be Bound” in the form attached as Exhibit “A” to the “[Proposed]
Stipulated Protective Order” which the Parties submitted to the court on May 19,
2017. If the person or persons to whom unauthorized disclosures were made refuses
to executed the “Acknowledgement and Agreement to Be Bound,” or otherwise to
comply with this Protective Order, and judicial intervention is required, the Receiv-
ing Party will, at its own expense, use its best efforts to xmaintain the protection of
the improperly-disclosed material.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Protected Party gives notice to Receiving Parties that certain inad-
vertently-produced material is subject to a claim of privilege or ather protection, the
obligations of the Receiving Parties are those set forthin 29 C.F.R. § 18, 51(6){:2)
which is adopted by reference. This provision is not intended to medify whatever
procedure may be established in an e-discovery order that provides for production
without prior privilege review. Under Federal Rule of Evidence 502, and by agree-
ment of the Parties, no Party shall be deemed to have waived elaims of privilege as
a result of production in this matter.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of any
person to seek its modification by the ALJ or any court in the future.




12.2 Right to Assert Other Objections. No Party waives any right it other-
wise would have to object to disclosing or producing any information or iter on any
ground not addressed in this Protective Order. Similarly, no Party waives any right

to object on any ground to use in evidence of any of the material covered by this Pro-
tective Order.

12.3 Filing Protected Material. If a Receiving Party intends to file with the
Office of Administrative Law Judges (“OALJ") briefs, exhibits or other materials
containing material designated “CONFIDENTIAL” by the opposing Party, the Re-
ceiving Party must give notice both to the Producing Party, and to this court, of the
filing of the document at the time of filing or before.

If the Designating Party seeks to have the Protected Material sealed, the
Designating Party must file a motion to seal under 28 C.F.R. § 18.85(b) within ten
business days of the filing of the Protective Material.

A motion under this provision ig not subject to the Court’s pre-filing require-
ment. '

13. FINAL DISPOSITION

Following final disposition of this case, as defined in paragraph 4 above, Pro-
tected Materials in OFCCP’s possession must be maintained and disposed of undex
the Federal Records Disposal Act, 44 U.S.C. §§ 3301, ef seq.; any applicable regula-
tions promulgated thereunder; and any other applicable law. Pending disposal of
the records, the confidentiality obligations imposed by this Order remain in effect
consistent with Paragraph 4 (DURATION).

SO ORDERED.

[gHaily zlgned by John C. Lorsen
DN: CN=Joha C. Lacsen,
Ou=Adminisimiive Law Judga, Q=U%
DOL Cifice of Administrative Law
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Lozation: San Francisas A

CHRISTOPHER LARSEN
Administrative Law Judge
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From: Bremer, Laura - SOL <Bremer.Laura@dol.gov>

Sent: 'Wednesday, May 24, 2017 1:45 PM

To: Connell, Erin M,; Pilotin, Marc A - SOL

Cc: Siniscalco, Gary R.; Riddell, J.R.; Eliasoph, lan - SOL; Kaddah, Jacqueline D.
Subject: RE: OFCCP v. Oracle - Protective Order

Etin,

As we have indicated, since the parties have agreed to every provision of the protective order, except for one, the
protective order issue should no longer present an obstacle to Oracle producing information and documents to

OFCCP. Accordingly, we will agree that documents and information Qracle produces after the proposed protective order
was submitted to Judge Larson on May 19, 2017 will be governed by the most restrictive version of the protective

order, pending a ruling by Judge Larson. Once Judge Larson issues a Protective Order, the documents and information
Oracle produces after May 19, 2017 will be governed by that Order. We look forward to receiving Oracle’s production.

Lautra C. Bremer

Sentor T'rial Attorney

Office of the Solicitor

ULS. Department of Labor

90 7% Sereet, Sutte 3-700

San Francisco, California 94103
{415 625-7757

This message may contain mformation that is privileged or otherwise exempt from disclosare under applicable law. Do not disclose
without consulting the Office of the Solicitor, If you believe you received this e-mail in error, please notify the sender immediately.

From Connell Erm M [matlto econnell@orrlckcom]

Sent: Wednesday, May 24, 2017 9:55 AM

To: Pilotin, Marc A - SOL; Bremer, Laura - SOL

Cc: Siniscalco, Gary R.; Riddell, J.R.; Eliasoph, Ian - SOL; Kaddah, Jacquelme D.
Subject: OFCCP v. Oracle - Protectlve Order

Marc and Laura,

We are in receipt of correspondence from both Marc and Norm dated yesterday regarding discovety, and plan
to respond substantively to both letters today. In the meantime, however, | want to clarify one issue addressed
in both letters: the protective order. Although we have not heard from Judge Larsen regarding the final terms
of the protective order, the correspondence seemed to indicate that OFCCP would be willing to abide by the
protective order even before it is entered. As you note in your email yesterday, there is only one provision
about which the parties dispute (the provision allowing OFCCP fo use confidential information for matters other
than this litigation). If OFCCP is willing to confirm now that it will abide by the terms of the protective order the
parties proposed, including the additional limitation Oracle proposed unless and until Judge Larsen enters
something different, we will do the same, and will begin producing our documents.

Please confirm.
Thanks,

Erin
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