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I. INTRODUCTION

Oracle America, Inc.’s {“Oracle”) motion for judgment on the pleadings seeks to overturn
decades of precedent’ by attempting to block the Office of Federal Contract Compliance
Programs’ (“OFCCP”) ability to redress continuing violations arising both before and after the
narrow temporal window for which Oracle decided to provide data during the compliance
review. Oracle’s motion relies on the wrong standard for pleading and ignores controlling
precedent establishing that once a violation is found, OFCCP may seek redress in its complaint
for “acts the same as or similar to those alleged” in a show cause notice but taking place after the
period of review. OFCCP v. Honeywell, Inc. (“Honeywell Iy, 77-OFCCP-3, 1993 WL 1506966,
*7 (Sec’y, June 2, 1993). Moreover, the facts alleged here negate Oracle’s claim that OFCCP
has no evidence to support its allegations outside the narrow window for which Oracle supplied
data. OFCCP identified an array of evidence uncovered during its investigation in its Notice of
Violation (“NOV”) and during the robust 10 month period for conciliation that support its claims
here. At no point has Oracle ever asserted that the policies and practices for 2013 and 2014,
which OFCCP determined to have a discriminatory impact on protected groups in compensation
and in hiring, were ever changed before or since that time period.” Oracle had ample time and
incentive to do so during the lengthy coneiliation period and chose not to do so. OFCCP’s

‘complaint has an ample factual basis supporting its allegations for the full time period for which

relief is sought.

! Oracle fails to acknowledge the numerous precedents adverse to its position despite the fact
that OFCCP had cited these cases in its previously-filed motion on the temporal scope of
discovery.

* An inference of continuing discrimination can be made in the absence of changed employment
practices. “Proof that an employer engaged in racial discrimination [at an earlier date] might in
some circumstances support the inference that such discrimination continued, particularly where
relevant aspects of the decision-making process had undergone little change.” Hazelwood Sch.
Dist. v. United States, 433 U.S. 299, 310 n.15 (1977); Bazemore v. Friday, 478 U.S. 385, 402
(1986) (samc).
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Oracle also seeks to impose wholly new procedural hurdles that are nowhere described in
regulation or case law by asserting that OFCCP cannot in one complaint seek redress for both a
contractor’s refusal to provide documents and substantive discrimination violations. The
convoluted process advanced by Oracle is contrary to interests of victims, contractors, OFCCP,
and this court alike. All parties have an interest in securing the swiftest resolution possible of
any OFCCP investigation, rather than stretching such investigations into vears or even decades
of enforcement proceedings. Oracle has no basis for asserting that OFCCP, facing an
uncooperative federal contractor that chooses to produce incomplete data, must choose between
(1) pursuing an access case which, when including appeals, can take many years to resolve,
leaving victims unremedied, and allowing unlawful practices to go uncorrected in the interim,
and (2) pursuing a merits case in which the contractor’s faiture to cooperate during the
investigation goes uncorrected. The regulations are not structured as Oracle suggests and no
precedent supports Oracle’s arguments.

IL. ARGUMENT

A. Oracle’s Motion for Judgment on the Pleadings Rests on the Wrong Standard
for Judging the Sufficiency of the Pleadings

While OFCCP has adequately pled violations under any standard, Oracle’s motion
incorrectly argues that the pleading standards contained in the Federal Rules of Civil Procedure
(“FRCP”) apply in this case. Instead, OFCCP’s regulations at 41 C.F.R. Part 60-30 (“OFCCP

Rules”) set forth the pleading requirements for administrative complaints filed by OFCCP:

The complaint shall contain a concise jurisdictional statement, and a clear and
concise statement sufficient to put the defendant on notice of the acts or practices
it is alleged to have committed in violation of the order, the regulations, or its
contractual obligations. The complaint shall also contain a prayer regarding the
relief being sought, a statement of whatever sanctions the Government will seek

to impose and the name and address of the attorney who will represent the
Government.

41 C.F.R. § 60-30.5. Since the OFCCP Rules contain a specific provision, they govern the

determination of the sufficiency of the complaint, in accordance with 41 C.F.R. § 60-30.1. See,
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e.g., OFCCP v. JPMorgan Chase & Co., 2017-OFC-7 (April 5, 2017) (“the regulations at 41
C.F.R. § 60-30.5 are conirolling with respect to the specificity of the pleading required to survive
amotion to dismiss for failure to state a claim”); OFCCP v. Enterprise RAC Co. of Baltimore,
2016-OFC-6 (Aug. 8, 2016) (same); see also OFCCP v. JBS USA Holdings, Inc., No. 2015-
OFC-1, at p. 16 (April 15, 2016) (“41 C.F.R. § 60-30.5(b} is the governing regulation for
administrative complaints” filed by OFCCP); ¢f. Evans v. U.S. EP4, 2012 WL 3164358, ARB Case
No. 08-059 (July 31, 2012) (holding that FRCP pleading standards do not apply to whistleblower
complaint filed with the OALJ because the applicable regulations set forth a specific pleading stan&ard);
Gallas v. Medical Center of Aurora, 2017 WL 1968506 (ARB Apr. 28, 2017) (ALJ erred in dismissing
claim that satisfied the “low threshold” for stating a claim in OALJ proceeding).

Compared to the FRCP that underlies Oracle’s motion for judgment on the pleadings,
“the 1initial pleading requirements for OFC complaints are relatively minimal.” JPMorgan Chase
& Co., 2017-OFC-7, at p. 5. “The main requirement is that the complaint is sufficient to ‘put the
defendant on notice’ of the allegations.” Id. at p. 6; see also, JBS US4 Holdings, No. 2015-OFC-
1, at p. 16 (April 15, 2016) (denying motion to dismiss when complaint provided “a clear and
concise statement putting Defendants on notice” of the claims). With respect to time frame, an
administrative complaint satisfies the requirements of the OFCCP Rules if it provides notice of
“when [the discrimination] occurred.” JP Morgan Chase & Co., 2017-OFC-7, p. 6; see also
Enterprise RAC, 2016-OFC-6, p. 6 (same).

Oracle’s contention that the complaint is insufficient because it fails to meet the standards
of FRCP “as espoused by Twombly and Igbal, [is] without merit.” JBS USA Holdings, No. 2015-
OFC-1, at p. 16 (April 15, 2016); see also, Evans, ARB Case No. 08-059, at p. *4 (rejecting
applicability of “plausibility” requirement of Igbal and Twombly to administrative complaints
filed in whistleblower proceedings before the DOL). The Department’s pleading standards

appropriately differ from those contained in the FRCP, which mostly governs complaints filed by
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private parties with no prior notification obligation.” By contrast, before OFCCP files
administrative complaints, contractors have already received information about the alleged
violations in the Show Cause Notice (“SCN”), and during the conciliation. See 41 C.F.R. § 60-
1.28 (requiring a SCN putting a contractor on notice that enforcement proceedings may be
instituted), and 41 C.F.R. § 60-1.20(b) (requiring “reasonable efforts . . . to secure compliance
through conciliation and persuasion” when OFCCP finds deficiencies in a contractor’s

compliance with the Executive Order 11246, as amended (“EO™)).

B. OFCCP’s Allegations of When the Discrimination Occurred Are Sufficient.

1. The Plain Language of the Complaint Satisfies the Pleading Requirements of
41 C.F.R. § 60-30.5.

OFCCP’s complaint satisties the pleading requirements of OFCCP Rule § 60-30.5(b) by
adequately putting Oracle on notice of the allegations, including when the alleged discrimination
occurred.

The Complaint specified when the discrimination occurred: “from at least January 1,
2014, and on information and belief, from 2013 going forward to the present,” Oracle
discriminated against females, African Americans, and Asians in compensation; and, “beginning
from at least January 1, 2013 and on information and belief, going forward to the present,”
Oracle discriminated against qualified African American, Hispanic and White applicants in favor
of Asian applicants. /d. at Y 7-9, 10. Language virtually identical to these allegations has
repeatedly been found to satisty the pleading requirements of 41 C.F.R. § 60-30.5. See, e.g.,
JPMorgan Chase & Co., 2017-OFC-7, p.6 (denying motion to dismiss allegations of
discrimination “[s]ince at least May 15, 20127); Enterprise RAC, 2016-OFC-6, at p.1,n.1, 6

(denying motion to dismiss allegation that the contractor discriminated “from August 1, 2006

* Even under Zwombly and Igbal, private plaintiffs’ allegations of pattern and practice
discrimination violations are deemed adequately pled despite being supported by no employer-
specific statistical evidence. See Moussouris v. Microsoft Corp., No. C15-1483JLR, 2016 WL
6037978, at ¥*5-6 (W.D. Wash. Oct. 14, 2016).
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through at least July 31, 2008”). In fact, the Complaint provides more precise notice of when the
discrimination is alleged to occur than language recently upheld in JBS US4. 2015-OFC-1, at
pp. 15-16, 20 (allegations of discrimination “to at least September 30, 2006”, put contractor on
notice that discrimination after 2006 was at issue in enforcement proceeding), citing OFCCP v,
Bank of America, 2010 WL 10838227, at *61 (DOL ALIJ Jan. 21, 2010) (interpreting “since at
least January 1993 to be an allegation of ongoing violations). Oracle’s motion for judgment on

the pleadings should likewise be denied.

2. Oracle’s Contention that OFCCP is Legally Precluded from Asserting Claims
Beyond Oracle’s Preferred Temporal Scope Has Been Repeatedly Rejected.

The gravamen of Oracle’s claims is not that OFCCP’s complaint fails to provide
adequate notice of the claims at issue, but that OFCCP is legally precluded from asserting claims
where the temporal scope of the violations is broader than the investigatory period in which most
of the evidence was collected. This argument fundamentally misapprehends OFCCP’s claims
here. Despite Oracle’s repeated suggestion, OFCCP does not allege any new claims. The
complaint simply alleges the violations identified by OFCCP during its compliance review—
violations which Oracle has had notice of since at least the March 2016 NOV—have continued
unabated since 2013. Connell Decl., Exs. B and C; Amended Complaint 9y 7-10, 18, 19. The
evidence obtained during the compliance review shows compensation and hiring discrimination
and Oracle’s failure to correct or suggest any alteration of any kind to their disputed practices
provide an ample basis for asserting that the violations occurred since 2013 and are continuing.

Oracle’s position here is directly contrary to the Secretary’s decision in Honeywell I, 77-
OFCCP-3, 1993 WL 1506966. In that case, which was “one of the largest discrimination cases”
ever submitted to the Secretary, id. at *1, the contractor asserted that OFCCP was prohibited
from seeking relief for violations after September 1975 in part “because there has been no
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conciliation on such claims.” Id at *3. The Secretary denied the contractor’s objection, even
though the “show cause notice [issued in 1976] did not mention discrimination . . . after
September 25, 1975 because, at that time, Plaintiff had no information indicating that
discrimination in these areas continued and OFCCP had reason to believe such discrimination
ceased.” Id. at 8. The Secretary found that “nothing in the record shows the government
waived the right to seek relief for the [victims] and all other new hires in perpetuity” and that
limiting the cause of action to remedying violations before September 1975 would effectively
serve as a “grant of immunity to practice” the same discrimination after the cutoff date. Id. at 7.
Relying in part on Ninth Circuit precedent, the Secretary observed that “[ijn comparable
situations under Title VIL, courts have permitted both private plaintiffs and the EEOC to prove
that acts the same as or similar to those alleged in the charge, but taking place after it was filed,
have occurred.” Id.”

The Administrative Law Judge in OFCCP v. Enterprise RAC Company of Baltimore
LLC, 2016-OFC-0006 (Mar. 27, 2017), recently opined on this exact issue. In that case, the
contractor argued that OFCCP could not pursue a continuing violation claim because it did not
“follow OFCCP regulations for the post-[review] period.” Id. at 2. The contractor further

argued—as Oracle does in its motion—that “TOFCCP] is bound to follow its procedures of

* Here, contrary to the less favorable situation considered in Honeywell, OFCCP had every
reason to believe that the alleged discriminatory practices and policies remained in place both
because Oracle refused to change the disputed practices and because in a lengthy conciliation
period, Oracle never once suggested its practices in 2014 were any different than they had been
either before or since that time. Connell Decl., Ex. B and C; Amended Complaint 4 18.

> The regulations also support the inclusion of continuing discrimination in a single enforcement
action, by requiring that once a compliance evaluation begins, all personnel and employment
records “are relevant until OFCCP makes a final disposition of the evaluation,” which (in
enforcement actions) occurs 30 days after a final, unappealed order is issued. Id.; 41 C.F.R. §
60-1.12(a).
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conducting an onsite review, issuing a notice of violation, attempting to conciliate and issue a
show cause notice prior to filing a complaint for any period [after the review period].” Id. at 3.
The ALJ rejected these arguments, and stated:

I find that Plaintift has followed its procedures. Plaintiff conducted a review,
issued a notice of violation and a show cause notice and is only attempting to
determine if the alleged violation continues or has been abated. Defendant argues
that it has not violated the Executive Order, and it does not allege that any of its
procedures have changed.

Id. at 5. The judge also concluded that “any further attempts to conciliate would be futile” since
the parties had already conciliated “on these very issues and were unsuccessful in resolving the
matter.” /d. at 6. The judge explicitly recognized that “Administrative law judges have allowed
complaints to allege continuing violations,” and held that “evidence of post-[review period]
conduct is relevant to whether Defendant has complied with the Executive Order.” Id. at 56
(citations omitted).®

Moreover, as the decision in QFCCP v. Sunshine Biscuits, Inc., 81-OFCCP-2, 1984 WL
484540 (Dept. of Labor, Dec. 3, 1984) makes clear, notice through the NOV and SCN is not
necessary in order to receive constitutional due process. As long as the contractor receives
notice through the complaint, or at some time before the ultimate ALJ hearing on the issues, that
notice 1s sufficient for constitutional purposes. /d. at *3 n. 2. Oracle will receive a hearing in the
current ALJ proceedings, thus receiving “a full and fair opportunity to litigate all issues raised.”
Sunshine Biscuits, 1984 WL 484540, at *3 n. 2 (rejecting due process argument raised related to

the sufficiency of an OFCCP complaint).

S See also the cases cited in OFCCP’s Motion for a Ruling Overruling Oracle’s Objections
Regarding the Temporal Scope of Discovery, including Dept. of Labor v. Jacksonville Shipyards
Inc., 89-OFC-1 (Mar. 10, 1989) (granting OFCCP’s motion to compel discovery after the
compliance review period, and rejecting arguments that separate conciliation efforts for each
additional period of time were necessary); and OFCCP v. Folvo GM Heavy Truck Corp., 1996-
OFC-2, at 3 (Apr. 27, 1998) (rejecting the defendant’s argument that OFCCP was not entitled to
discovery after the review period because the agency had “made no investigations or findings
and did not conciliate for periods after [the review period]™).

OFCCP v. Oracle America, Inc., Case No. 2017- 7 OFCCP’S OPP. TO ORACLE’S MIP
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3. OFCCP Has an Ample F'actual Basis for the Claims Alleged.

OFCCP’s allegations that the violations coﬁtinued before and after the narrow snapshot
of information provided are not based on guesses, speculation, or rumor. Oracle’s MJP at pp.
14-15. OFCCP conducted a compliance review, in which it reviewed Oracle’s employment
policies and practices, interviewed management, human resources, and non-management
employees, examined employee complaints, and conducted statistical analyses of the
compensation data Oracle provided from 2014, and the applicant and hiring data from January 1,
2013 through June 30, 2014. Amended Complaint g 6-10; Connell Decl., Ex. B, p. 2. During
conciliation, Oracle refused to provide a rebuttal analysis or substantive response to the statistical
evidence OFCCP included in the NOV. Amended Complaint Y 17, 18; Connell Decl., Ex. B,
pp. 4-6 and Attachment A, and Ex. C, p. 2. It also failed to take the corrective actions listed in
the NOV. Connell Decl., Ex. B, pp. 3-6, 8, and Ex. C; Amended Complaint ¥ 18. The evidence
uncovered during OFCCP’s investigation, and Oracle’s failure to provide a legitimate
explanation or correct the violations provides a justification for inferring that Oracle’s
discriminatory employment practices are continuing, as OFCCP alleged in the complaint.
Amended Complaint § 19.” These allegations satisfy the stricter Twombly standard, although
inapplicable in these proceedings.

Moreover, OFCCP’s inability to complete a statistical analysis of Oracle’s compensation
for 2013 is entirely due to Oracle’s misconduct. Oracle refused to supply 2013 compensation
data in violation of the EO. Id. at Y 12. As with any contractor, this data is uniquely within
Oracle’s control, which is the reason that the regulations require that contractors maintain the

data and supply it to OFCCP upon request. 41 C.F.R. §§ 60-1.12(a), (¢); see also Government

7 The Supreme Court has specitically held that liability for discriminatory compensation
practices continues with each pay check until the employer affirmatively “eradicates™ the
discrimination. See Bazemore, 478 U.S. at 395-96. Cf. Lilly Ledbetter Fair Pay Act of 2009,
123 Stat 5 (2009) (amending Title VI to make clear that the charging period for compensation
discrimination restarts with every paycheck regardless of when the discrimination began).
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Contractors, Affirmative Action Requirements, 62 Fed. Reg. 44174, 44178 (Aug. 19, 1997).
Oracle’s proclamation that the “OFCCP has substantial regulatory and Executive authority to
conduct an extensive investigation,” and therefore, had “no excuse” to rely on “information and
belief” rings hollow when Oracle prevented OFCCP from conducting a full and complete
investigation of compensation discrimination in 2013 by failing to supply data necessary to
OFCCP’s investigation in violation of the EO and implementing regulations. Under Jgbal and
Twombly, plaintiffs may plead facts on information and belief when the facts are uniquely within

the Defendant’s control. See Arista Records, LLCv. Doe 3, 604 F.3d 110, 120 (2d Cir. 2010).

4. Oracle’s Motion Rests on Case Law that Is Plainly Inapplicable and
Distinguishable.

Oracle fails to cite any OFCCP cases in its motion for judgment on the pleadings,
ignoring the cases cited above, which directly address Oracle’s arguments. Instead, it relies on
inapplicable cases in different contexts, applying different standards. Specifically, Oracle relies
on three cases filed by the EEOC in Federal District Court for the proposition that dismissal of a
claim is “appropriate where the agency neglects its pre-filing obligations.” Oracle’s MJP at p.
12. Notably, none of the cases Oracle cites arises in the context of a motion to dismiss. Two
cases were decided on summary judgment, EEOC v. CRST Van Expedited, Inc., 679 F.3d 657,
674 (8th Cir. 2012) and EEOC v. Bloomberg L.P., 967 F. Supp. 2d. 802 (S.D.N.Y. 2013). The
other case arose from an action by the EEOC to enforce an administrative subpoena. EEOC v.
Shell Oil Co., 466 U.S. 54, 59, 79 (1984) (holding EEOC charge that respondent had engaged in
unlawful employment practices “on a continuing basis from at least July 2, 1965, until the
present” met the notice requirements of EEOC charging regulations). Accordingly, none of
these cases addressed the sufficiency of pleading under FRCP, or any other standard.

CRST and Bloomberg are distinguishable on the additional ground that the court
determined on the merits that the EEOC had not met its pre-suit requirements with respect to
individual claims, which required investigation and conciliation of each of the individual claims.
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The court in EEOC v. PMT Corp., 40 F. Supp. 3d 1122, 1129 (D. Minn. 2014), distinguished
CRST on this ground, noting that the pre-suit investigation requirements were different than in a
pattern and practice case. As the court explained in ZEOC v. JBS USA, LLC, 940 F. Supp. 2d
949, 964-65 (D. Neb. 2013), in CRST “the issue was not whether the investigation was
substantively sufficient, but whether the EEOC performed the investigation and conciliation
steps before filing suit.” The court expressly rejected an invitation to review EEQOC’s

substantive findings during the investigation:

Courts “have no business limiting the suit to claims that the court finds to be
supported by the evidence obtained in the Commission's investigation.” EEOC v.
Caterpillar, Inc., 409 F.3d 831, 833 (7th Cir.2005) (Posner, J.). For this reason,
“as a general rule, ‘the nature and extent of an EEOC investigation into a
discrimination claim is a matter within the discretion of that agency.” ” EEOC v.
CRST Van Expedited, Inc., 679 F.3d 657, 674 (8th Cir.2012) (quoting EEOC v.
KECO Indus., Inc., 748 F.2d 1097, 1100 (6th Cir.1984)); see also Caterpillar, 409
F.3d at 833 (stating “The existence of probable cause to sue is generally and in
this instance not judicially reviewable.”) (citing FTC v. Standard Oil Co. of
California, 449 U.S. 232, 24243, 101 S.Ct. 488, 66 L.Ed.2d 416 (1980)).

JBS, 940 F. Supp. 2d at 694.

Contrary to Oracle’s suggestion, the cases it cites do not authorize the Court to review
whether OFCCP had “reasonable cause™ to issue the SCN. Trial evidence in an OFCCP pattern-
and-practice discrimination case such as this one is not limited to the information that OFCCP
obtained before filing a complaint. Under the EO, OFCCP is charged with (1) investigating
violations of the order’s equal employment opportunity clause, (2) attempting to resolve
violations it discovers through conciliation, and (3) issuing a SCN putting the contractor on
notice that enforcement proceedings may be instituted when it has reasonable cause to believe
that a contractor has violated the equal opportunity clause. See, e.g., 41 C.F.R. §§ 60-1.20, 60-
1.28. These are conditions precedent to OFCCP initiating an enforcement action.

The Court’s role in this case is to conduct a de novo analysis of OFCCP’s allegations, not
to evaluate the sufficiency of OFCCP’s investigation. OFCCP v. Florida Hospital of Orlando, ,
2013 WL 3981196, ARB Case No. 11-011 (ARB 2013); see OALJ OFCCP Deskbook, Section
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IV(A) (“review by the ALJ is de novo”). Ultimately, the court need only determine that OFCCP
issued an SCN, which is a pre-requisite to this action. OFCCP alleges that it issued an SCN,
which satisfies the pleading requirements for meeting this pre-requisite. Amended Complaint §
18. The evidence supporting the violations will be weighed at the administrative trial, which will

focus on whether the evidence supports the claims, not the sufficiency of the evidence supporting

the NOV® and SCN.

C. OFCCP’s Claim that Oracle Violated Regulations Requiring It to Supply
Records to OFCCP During a Compliance Review Is Legally Sufficient

Oracle cites no authority for its assertion that OFCCP may only pursue violations of
contractors’ obligations to provide documents to OFCCP during the compliance review through
expedited hearing procedures. Oracle’s MJP, pp. 17-18. The language of the regulation suggests
otherwise: “Expedited Hearings may be used . . . when a contractor . . . has refused to give
access to or to supply records or other information as required by the equal opportunity clause.”
41 C.F.R. § 60-30.31 (emphasis added). The plain meaning of the term “may” indicates that the
expedited procedure is an option for OFCCP, but not the exclusive tool available for seeking
documents from contractors. See, e.g. In the Matter of the Heavy Constructors Assoc. of the
Greater Kansas City Area, 1996 WL 376828 (ARB July 2, 1996) (the use of “may” in a

regulation is “clearly permissive™).”

¥ Neither the EQ nor the regulations at 41 C.F.R. Part 60 requires issuance of a NOV, which
OFCCP nevertheless issued to Oracle. Oracle suggests that OFCCP’s Federal Contract
Compliance Manual (“FCCM?”) establishes requirements for NOVs. However, the FCCM does
not create legal rights or requirements. See, FCCM, Introduction (“The FCCM does not create
new legal rights or requirements”); see, e.g., Sunbeam Appliance Co. v. EEOC, 532 F. Supp. 96,
99 (N.D. IIL. 1982) (EEOC’s compliance manual provides internal guidance to the EEOC, but
does not confer rights on private parties).

? The only case Oracle cites for its contention that OFCCP’s claim for “refusal to produce
relevant data and records is legally improper,” is OFCCP v. Google, Inc., 2017-OFC-08004
(OALJ, Dec. 29, 2016), a case in which OFCCP did use the expedited procedure that the
regulations make available. Logically, Google provides no support for Oracle’s position.
OFCCP’s use of the expedited procedure in one situation does not suggest that this is the
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Contrary to Oracle’s position, the regulations explicitly permit OFCCP to seek
enforcement before the OALJ for multiple types of violations together, including “the results of a
compliance evaluation,” a “contractor’s refusal to provide data for off-site review or analysis,” or

2 [13

a contractor’s “refusal to establish, maintain and supply records or other infqrmation as required
by the regulations in this chapter. . . .” 41 C.F.R. § 60-1.26(b)(1) (ii), (vii), (viii). In addition,
regulations authorize remedies in enforcement actions that do not distinguish between
substantive and access violations. 41 C.F.R. § 60-1.26(b)(1) (enforcement actions may be
brought “to enjoin violations, to seek appropriate relief, and to impose appropriate sanctions™).
The regulations themselves indicate that these violations can be handled in the same type of
enforcement proceeding.

Longstanding authority contradicts Oracle’s assertion that OFCCP cannot allege claims
for Oracle’s refusal to produce documents during the compliance review, because the complaint
does not seek an order compelling production of the records, which is the “only appropriate
remedy for a ‘refusal’ claim.” Oracle’s MJP at 18. In Uniroyal, Inc. v. Marshall, 482 F. Supp.
364, 372 (D.D.C. 1979), the District of Columbia upheld the Secretary’s debarment sanction (in
an enforcement proceeding) against a contractor for refusing to produce documents. The court
explained that the contractor’s failure to produce documents violated both the Executive Order
provision requiring contractors to permit access to information during compliance evaluations
and the provision granting the Secretary authority to hold hearings (with the “concomitant power
to compel the production of evidence™). /d. at 367-68. In ordering debarment as a sanction, the
court rejected the contractor’s argument that debarment was only authorized for noncompliance
with substantive violations, as distinguished from violations of discovery or inspection orders.
Id. at 371-72. In other words, Uniroyal confirms OFCCP’s authority to seek a variety of

remedies, including debarment, for Oracle’s refusal to supply documents. In the complaint,

exclusive procedure at OFCCP’s disposal when a contractor refuses to produce documents
during the compliance review.
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OFCCP sought two forms of relief explicitly authorized in enforcement proceedings, which
could provide relief for Oracle’s failure to supply records during the compliance review,
“appropriate relief” and debarment.'® 41 C.F.R. § 60-1.26(b)(1).

Furthermore, requesting the production of documents as relief in this action is
unnecessary, since the EO and implementing regulations permit discovery in enforcement
proceedings. As the Court confirmed in Uniroyal, Oracle is separately obligated to provide
documents in discovery that it refused to provide during the compliance review, subject to
sanctions under the discovery rules if it continues to refuse to produce such records. See 41
CF.R. § 60-30.10. In fact, OFCCP routinely obtains additional documents and data during
enforcement proceedings that contractors failed to produce without bringing a separate denial of
access action. For example, in OFCCP v. JBS USA Holdings, Inc., 2015-OFC-1, atp. 2, 5 (Apr.
15, 2016), the ALJ recounted that the contractor produced adverse impact analyses during
discovery that it had failed to produce during the compliance review, including analyses beyond
the compliance review period.

Oracle’s attempts to foreclose OFCCP’s options for obtaining relief when contractors
refuse to produce documents during the compliance review is not only contrary to the plain
meaning of the EO and regulations themselves and case law, it is contrary to the policy of the
EO. The Court should not impose on OFCCP the Hobson’s choice Oracle seeks: either
(1) bringing a separate expedited proceeding to obtain documents a contractor refuses to provide,
thereby delaying an enforcement proceeding, or (2) losing the ability seek a remedy for this

violation (or to obtain the documents through normal discovery procedures) in an enforcement

1 Oracle also asserts that “OFCCP asks for a negative inference against Oracle with regard to
what unreviewed data might possibly have shown.” Oracle’s MJP at p. 16. Even if OFCCP had
requested an adverse inference, which it did not, any such inference will be unnecessary after
Oracle produces data and other information during discovery. At the hearing, OFCCP will rely
on evidence to support its claims. Of course, if Oracle continues to refuse to produce relevant
information during discovery, OFCCP could seek sanctions, including an adverse inference, in
addition to debarment and “other appropriate relief.” See FRCP 37.
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action. Requiring OFCCP to pursue a separate denial of access case in every case where a
contractor refuses to provide documents would greatly hobble the agency’s ability to act
efficiently and bring cases to an expedient close that benefits victims, the contractors, OFCCP,
and this court alike. See OFCCP v. Bank of America, ARB Case No. 13-099, at p. 4 (Apr. 21, 2016)
(2016 substantive decision of case filed in 1997, following appeal of procedural arguments); OFCCP v.
Convergys, 2015-OFC-2 to 2015-OFC-8, 2015 WL 7258441 (denial of access cases filed on December
15, 2014, which remains pending before the Administrative Review Board).
III. CONCLUSION
For the reasons stated above, OFCCP respectfully requests that this Court deny Oracle’s

motion for judgment on the pleadings.

Respectfully submitted,

DATED: May 19, 2017 NICHOLAS C. GEALE
Acting Solicitor of Labor

JANET M. HEROLD
Regional Solicitor

IAN H. ELTASOPH
Counsel for Civil Rights

Mg, C. Preme

LAURA C. BREMER
Senior Trial Attorney

OFFICE OF THE SOLICITOR
U.S. DEPARTMENT OF LABOR
Attorneys for OFCCP
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UNITED STATES DEPARTMENT OF LABOR
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ORACLE AMERICA, INC.
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OFCCP’S COMPENDIUM OF ADMINISTRATIVE CASES IN SUPPORT OF ITS
OPPOSITION TO ORACLE’S MOTION FOR JUDGMENT ON THE PLEADINGS

1. OFCCP v. Google, Inc., 2017-OFC-08004 {OALJ, Dec. 29, 2016)
2. Jacksonville Shipyards Inc., 89-OFC-1 (Mar. 10, 1989)
3. QFCCPv. Volvo GM Heavy Truck Corp., 1996-OFC-2 (Apr. 27, 1998)

4. Enterprise RAC Co. of Baltimore, 2016-0OFC-6 (Aug. 8§, 2016)



UNITED STATES DEPARTMENT OF LABOR.
OFFICE OF ADMINISTRATIVE LAW JUDGES

OFFICE OF FEDERAL CONTRACT QALY Case No.
COMPLIANCE PROGRAMS, UNITED
STATES DEPARTMENT OF LABOR, OFCCP No. ROD197955
Plaintiff, 3
GOOGLE, INC., n
Defendant. =
Ea
)

COMPLAINT FOR DENIAL OF ACCESS TO RECORDS IN VIOLATION OF
EXECUTIVE ORDER 11246, SECTION 503 OF THE REHABILITATION ACT, THE
VIETNAM ERA VETERANS’ READJUSTMENT ASSISTANCE ACT, AND
REGULATIONS PROMULGATED THEREUNDER

Subisct to Expedited Procecdings under 41 C.F.R. § 60-30.31

Plaintiff Office of Federal Contract Compliance Programs, United States Department of
Labor (“OFCCP”) brings this action against Defendant Google, Inc., to enforce the obligations
imposed by Executive Order 11246, as amended by Executive Orders 11375, 12086 and 13279
(“Executive Order 11246” or the “Executive Order”); section 503 of the Rehabilitation Act of
1973, as amended, 29 U.5.C. § 793 (“Rehabilitation Act”); section 4212 of the Vietnam Era
Veterans’ Readjustment Assistance Act, 38 U.S.C. § 4212 (“VEVRAA™); and the rules and
regulations issued pursuant to each of the foregoing at 41 C.F.R. chapter 60.

OFCCP alleges the following:

JURISBDICTION

I. The Court has jurisdiction of this action under sections 208 and 209 of Executive

Order 11246; 41 C.F.R. §§ 60-1.26, 60-300.65, and 60-741.65; and 41 C.F.R. part 60-30.




DEFENDANT AND ITS STATUS AS A GOVERNMENT CONTRACTOR

2. Defendant Google, Inc., is a wholly-owned subsidiary of Alphabet, Inc. Google
offers, among other things, luternet advertising services. It is located at 1600 Amphitheatre
Parkway in Mountain View, California.

3. At all times relevant hereto, Google has had 50 or more employees.

4. At all times relevant hereto, Google has had at least one contract with the federal
government of $50,000 or more. For example, on or about June 2, 2014, the General Services
Administration awarded Defendant Contract No. GS07F227BA for “Advertising and Integrated
Marketing Solutions” (*Advertising and Integrated Marketing Solutions Contract”). To date,
Google has received in excess of $600,000 under the Advertising and Integrated Marketing
Solutions Contract.

5. The Advertising and Integrated Marketing Solutions Contract incorporates an
equal employment opportunity clause as required by the Executive Order, VEVRAA, and the
Rehabilitation Act. The Contract also incorporates by reference certain Federal Acquisition
Regulations (“FAR’™), including FAR 52.222-26 concerning Equal Opportunity under which
Google agreed to, among other things, “comply with Executive Order 11246, as amended, and
the rules, regulaticns, and orders of the Secretary of Labor”; and to

permit the Government to inspect and copy any books, accounts, records
(including computerized records), and other material that may be relevant
to the matter under investigation and pertinent to compliance with
Executive Order 11246, as amended, and rules and regulations that
implement the Executive Order.

Similarly, Google agreed “to comply with the rules, regulations, and relevant orders of the

Secretary of Labor” issued under the Rehabilitation Act and VEVRAA,
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6. Google voluntarily agreed to these terms in exchange for government business.
For instance, with respect to the Advertising and Integrated Marketing Solutions Contract,
Google “affirm[ed] that no exceptions are being taken to the terms and conditions related to” the
underlying contract solicitation, which contained the FAR provisions above, and that its
affirmation “reflect[ed] the ouicome of negotiations between Google and” the General Services
Administration.

7. Based on the foregoing, Google has been a contractor within the meaning of the
Executive Crder, the Rehabilitation Act and VEVRAA, and has been subject to the obligations
imposed on contractors by the Executive Order, the Rehabilitation Act, VEVRAA, and the
regulations issued pursuant thereto. Those regulations require, among other things, contractors
submit to OFCCP upon request items they are required under the regulations to retain and items
that may be relevant to the compliance evaluation and pertinent to compliance with the
Executive Qrder, the Rehabilitation Act, and VEVRAA., See, e.g.. 41 C.F.R. § 60-1.12(c)(2); id.
§ 60-1.43,

GOOGLE’S DENIAL OF ACCESS TO IG?C(}RI}S OFCCP REQUESTED AS PART OF
ITS COMPLIANCE EVALUATION

8. On or about September 30, 2015, OFCCP sent Google a scheduling letter stating
that OFCCP had selected its establishment at 1600 Amphitheater Parkway in Mountain View,
CA for a compliance evaluation under Executive Order 11246, VEVRAA, and the Rehabilitation
Act, and their implementing regulations (“Scheduling Letter™). OFCCP selected the facility
pursuant to its neutral selection process. The Office of Management and Budget approved the

Scheduling Letter, which bore OMB No, 1250-0003.
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9, As part of the compliance evaluation, onr or before June 1, 2016, OFCCP
requested various items relevant to Google’s compensation policies and, thus, relevant to the
compliance evaluation. Among the requested items were:

a. a compensation snapshot as of September 1, 2014;

b. job and salary history for employees in a Sepiember 1, 2015 compensation
snapshot that Google had produced and the requested September 1, 2014
snapshot, including starting salary, starting position, starting “compa-ratio,”
starting job code, starting job family, starting job level, starting organization,
and changes to the foregoing; and

C. the names and contact information for employees in the previously-produced
September [, 2015 snaﬁshot and the requested September 1, 2014 snapshot.

10, OnJune 17, 2016, Google communicated its refusal to produce the items
identified in paragraphs 9.a through 9.c ("Subject Items™), among others. In the months that
followed, OFCCP repeatedly attempted to obtain Google's agreement to produce the Subject
Items. Despite OFCCP’s efforts to obtain Google’s voluntary compliance, Google denied
OFCCP access to the Subject liems, among others.

11, Inaccordance with 41 C.F.R. §§ 60-1.28, 60-300.64, and 60-741.64, OFCCP
served a Notice to Show Cause (*Show Cause Notice™) on Google on or about September 16,
2016. After issuing the Show Cause Notice, OFCCP continued to attempt fo obtain Google's
voluntary compliance. However, as of the date of this Complaint, Google has persisted in its

refusal to produce the Subject Items.
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VIOLATIONS

12.  Google's refusal to provide access to relevant items as part of the compliance
evzluation, as described in paragraphs 10 and 11, violates the Executive Qrder, the Rehabilitation
Act, VEVRAA, and the regulations pursuant thereto. Moreover, Google’s conduct breaches the
confractual obligations it accepted in exchange for obtaining business from the foderal
government,

13. Al procedural req&irements prior to the filing of this Complaint have been met.
OFCCP aitempted unsuccessfully to secure voluntary compliance, as set forth in paragraphs 10-
11.

14.  Unless restrained by an administrative order, Google will continue to viclate its
obligations under the Executive Order, the Rehabilitation Act, VEVRAA, and the regulations
issued pursuant thereto.

15.  This matter is subject to the expedited hearing procedures set forth at 41 C.I.R.
88 60-30.31 through 60-30.37. OFCCP requests that expedited hearing procedures be applied in
this casc.

PRAVER FOR RELIEF

BASED ON THE FOREGOING, Plaintiff OFCCP requests a decision and order
pursuant to 41 C.F.R. §§ 60-30.35 and 60-30.37 providing the following:
{a)  permanently enjoining Google, Inc., and its successors, officers, agents,
servants, employees, divisions, subsidiaries and all persons in active concert or participation with
them, from failing and refusing to comply with the requirements of the Executive Order, the

Rehabilitation Act, VEVRAA, and the regulations issued pursuant thereto;
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(b) directing Google to provide to OFCCP all of the Subject Items and
otherwise to permit OFCCP to conduct and complete its compliance review;

(©) subjecting Google to the following, in the event Google fails to provide
the above-identified relief: (1) an order canceling all of its federal government contracts and
subcontracts and those of its officers, agents, successors, divisions, subsidiaries and those
persons in active concert or participation with them, and declaring said persons and entities
ineligible for the extension or modification of any such existing Government contract or
subconfract; and (2) an order debarring Google and its officers, agents, servants, successors,
divisions and subsidiaries and those persons in active concert or participation with them from
entering into future federal government contracts and subconiracts until such time as Google
satisfies the Direcior, Office of Federal Contract Compliance Programs, that it has undertaken
efforts to remedy its prior noncompliance and is currently in compliance with the provisions of
the Executive Order, the Rehabilitation Act, VEVRAA, and the regulations issued pursuant
thereto; and

(d)  any other relief as justice may require.

Respecttully submitted,

Date: December 29, 2016 M. PATRICIA SMITH
Solicitor of Labor

JANET M, HEROLD
Regional Solicitor
UNITED STATES DEPARTMENT OF LABOR

Office of the Solicitor IAN ELIASOPH

90 7th Street, Suite 3-700 Counsel for Civil Rights

San Francisco, CA 94103 i A A P
Telephone: (415} 625-7769 = -

Fax: (415) 625-7772 MARC A, PILOTIN

B-Mail: Pilotin.Mare. Ai@dol.gov Trial Attorney
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CERTIFICATE OF SERVICE
1 am a citizen of the United States of America. I am over eighteen vears of age and am
not a party to the within action. My business address is 90 7t Street, Suite 3-700, San Francisco,

California 94103. On December 29, 2016, I served the within

COMPLAINT FOR DENIAL OF ACCESS TO RECORDS IN VIOLATION OF
EXECUTIVE ORDER 11246, SECTION 503 OF THE REHABILITATION ACT, THE
VIETNAM ERA VETERANS’ READJUSTMENT ASSISTANCE ACT, AND
REGULATIONS PROMULGATED THEREUNDER

on the Defendant in this action by placing a true and correct copy in a sealed government

envelope addressed to;

Matthew J. Camardelia
Danie! V. Duff, 1T}
JACKSON LEWIS P.C.
58 South Service Road, Suite 250
Melville, NY 11747
Executed: December 29, 2016 fsiliewln D, Robinson
LLEWLYN D. ROBINSON
Paralegal Specialist

OFFICE OF THE SOLICITOR
UNITED STATES DEPARTMENT OF LABOR
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U.S. Department of Labor Office of Administrative Law Judges

800 K Streel, NW, Suite 400-H
Washington, DG 20001-8602

(202} 683-7300
{202} 6937365 {FAX)

Issue Date: 08 August 2016
Case Number; 2016-CFC-00006

In the Matter of.

OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS,
UNITED STATES DEPARTMENT OF LABOR

Plaintiff
V.

ENTERPRISE RAC COMPANY OF BALTIMORE, LLC,
Defendant.

ORDER DENVING DEFENDANT'S MOTION TO DISMISS

This case arises under Executive Order 11246 (30 Fed. Reg. 12319), as amended, and
regulations pursuant to 41 C.F.R, Chapter 60, Jurisdiction over this action exists under Sections
208 and 209 of Executive Order 11246, and 41 C.F.R. § 60,

Background

On June 13, 2016, the Office of Administrative Law Judges (“Office”) issued a Notice of
Docketing {*Notice™) after receiving an Administrative Complaint from the Regional Solicitor,
Philadelphia office, U.S. Department of Labor, on behalf of the Office of Federal Contract
Compliance Programs (“Plaintiff”), for alleged violations czf the above Executive Order by
Enterprise RAC Company of Baltimore, LLC (“Defendant™).! On June 30, 2016, Defendant
filed (i) Defendant’s Motion to Dismiss Plaintiff’s Administrative Complaint (“*Motion 1o
Dismiss™), Memaorandum of Points and Awthorities in Support Thereof ("Memo in Support™),
and (ii) Defendant’s Request jor Judicial Notice in Support of Defendant’s Motion to Dismiss
(“Request for Judicial Notice™), Defendant filed its response to the Notice on July 13, 2016.
Plaintiff filed Opposition to Defendont's Motion to Dismiss Plaintiff 's Administrative Complain(

! Plaintiff alleges that from August 1, 2006 through at least July 31, 2008, Defendant “discriminated ngainst black
applicants to be management trainees™; “failed to maintain all relevant applications for the management trainee
position™; “failed to conduct an adverse impact analysis of its total selection process for all positions”; and “failed to
devclop an auditing system to periodically measure the success of its affirmative action program.” Plaintiff secks to
have Defendant (i) enjoined from refusing to comply with the abave Executive Order; (if) required “to provide
complete relief to the affected black applicants, including, but not limnited to, a position, back pay, interest, front pay,
retroactive seniority, and all other benefits of employment”; and (iif) debarred from future government contracts
wntil it satisfies PlaintifT that it has come into compliance, as well as canceliation of current government contracts.




(“Opposition”) on July 14, 2016, On July 20, 2016, 1 granted Defendant leave to file a reply 1o
Plaintiff’s Opposition. On August 4, 2016, Defendant filed Defendant’s Reply in Support of
Defendant ‘s Motion fo Dismiss Plaintiff's Administrative Complaint (“Reply”).

Positions of the Parlies

Defendant

Defendant argues that the Administrative Complaint should be dismissed {or failure to
state a claim as required by 41 C.F.R. § 60-30.5(b). Defendant states that Federal Rule of Civil
Procedure (“FRCP™) 12(b)(6) applies because the regulations found at 41 C.F.R. Part 60-30 are
silent regarding whether defendants may bring a motion to dismiss, (Memo in Support at 4.)
Defendant contends that the plausibility standard of FRCP Rule §, as articulated by Bell Adantic
Corp. v. Twombly, 550 U.8. 544 (2007) and Asheraft v. Igbal, 556 U.8. 662 (2009) are
applicable to these proceedings, and that Plaintiff has failed “to state a plausible claim once all
conclusory statements in the Complaint are disregarded.” (Memo in Support at 5.) Defendant
cites an order issued in OFCCP v. JBS USA Holdings, Inc., 2015-OFC-001 (ALJ Mar. 17, 2013),
which denies a defendant’s motion to dismiss for faiture to state 2 claim, but appears to apply the
‘heightened pleading standard of Jgbal and Twombly. (Reply at2.)

Defendant makes four main arguments why Plaintiff has failed to satisfy the plausibility
standard, First, Defendant contends that Plaintiff has not accounted “for factors that may
influence statistics to establish the plausibility that its calculations are reasonable, including at
the pleading stape,” as required. (Memo in Support at 6.) Second, Defendant asserts that
“pattern or practice discrimination claims generally are proven through evidence of a concrete
policy and/or statistical evidence, combined with anecdotal evidence of specific instarices of
discrimination.” (Memo in Support at 6-7.} Defendant states that the Administrative Complaint
“fails to specify who participated in the alleged practice of discrimination, what specific practice
caused discrimination to oceur, or even what facts may establish the existence of a claim of
unlawful employment discrimination” Defendant further states that the Administrative
Complaint does not.

provide any facts establishing Plaintiff's basis for contending that Defendant
Failed to maintain personnel and employment records or conduct “adverse impact”
analyses, as Plaintiff also alleged without sufficient facts and foundation (o
sufficiently put Defendant on notice of Plaintiff’s claims. Rather, Defendant is
left to speculate as to what facts Plaintiff’s conclusory assertions rest upon, and on
what bagis Plaintiff discounts Defendant’s arguments during the audit as to why
there was no violation of law.

(Memo in Support at 7.) Third, Defendant asserts that “Plaintiff fails even the minimal threshold
requirement to recite the at-issue statistical disparities which led Plaintiff to believe a violation
exists.” Defendant argues that Plaintiff does not provide any “factual allegation[s]” that
applicants were discriminated against, and that “Plaintifl’ cites not even one instance of
unlawfully discriminatory practice, policy, or decision, nor even one individual who was the
source of the allegedly unlawful discrimination.” Defendant cites decisions involving



discrimination claims under the Equal Protection Clause and 42 U.8.C. § 1981 to argue that
“alleging a ciaim of patiern and practice discrimination requires factual allegations.” (Memo in
Support at 10.) Defendunt also cites writien responses made to the House Committee on
Bducation and the Workforee by the Secretary of Labor. (Memo in Support at 13-14.Y Fourth,
Defendant contends that Plaintiff has not been specific enough to allow Defendant “to
adequately know the basis of Plaintiff’s cause of action,” (Memo in Support at 17), because
Plaintiff (i) has not identified the specific documents Defendant failed to maintain, (Memo in
Sugport at 16); (i) gives only conclusory statements that Defendant “failed to conduct adverse
impact analyses,” (Memo in Suppori at 17-18); and (iii) “makes no reference to any facts or
information related to Defendant’s development, or lack thereof, of an “auditing system.”
(Memo in Support at 19.7 o

Defendant requests that judicial notice be taken of four documents. ‘(Request for Judicial
Notice at 1-2.) Defendant also requests an oral hearing on its Motion to Dismiss. (Motion to
Dismiss at 2.)

Plaintiff

Plaintifi contends that Defendant erroneously “attempis to require QFCCP to prove iis
case before it has even begun discovery.” (Opposition at 14} Plaintiff contends that the
pleading requirements are those established under 41 CFR. § 60-30.5(b), which requires the
complaint to contain “a clear and concise statement sufficient to put the defendant on notice of
tise acts or practices it is alleged to have committed in viclation of the order, the regulations, or
its contractual ebligations.” (Opposition at 2.} Plaintiff states that the Twombly plausibility
standard is not applicable to this matter since the implementing regulations “include a specific
provision™ that govems complaints, (Opposition at5.)

Plaintiff states that its Administrative Complaint “provides more than sufficient notice to
withstand the pending Motion to Dismiss.”” Plaintiff points out that its Complaint “identifies the
type of discrimination”; when and where it occurred; the job position involved; the “stage of the
hiring process it occurred” at; “that the discrimiination is supported by statistical evidence”; and
“recordkeeping and auditing failures,” along with “the particular regulations that [Defendant]
violated.” (Opposition at 1) Plaintiff explains that “[ilt is unclear what additional facts
[Defendant] believes are required in order for it to plead that {Defendant] failed to do something
required by regulations. (Opposition at 15.) Plaintiff points out that “falfter years of reviewing
OFCCP's data and discussing the violations, Enterprise cannot plausibly claim to be confused
about the allegations in the case.” (Opposition at 12.)

Plaintiff contends that its Administrative Complaint would also satisty the Tw&mbly
standard if that were applied, and that even under that standard, statistical data is not required at
the pleading stage. {Opposition at 8-10.) Plaintiff explains that Equal Protection or § 1581 cases

? Defendant also points out that Plaintiff has not “investigated beyond July 31, 2008,” and congsequently is unable to

satisfy the plausibility stzndard because its allegations are merely “uninformed and rank speculation” (Mation (o
Dismiss ai 16

* nefendant contends that Plaintiff has failed 1o satisfy even a notice pleading siandard. (Reply at 2-4.)
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have a heightened pleading standard requiring discriminatory intent that is not required in this
case. (Opposition at 10.) :

Plaintiff contends that it “properly pleaded ongoing violations based on information and
belief” because “[a]t no point did [Defendant] indicate that it had corrected its racially
discriminatory hiring practices to prevent future violations.” (Opposition at 13.) Plaintiff argues
that “[ejven under Twombly, a plaintiff can plead violations on information and belief” if the
defendant is in control of the facts or if the belief is “based on factual information that makes the
inference of culpability plausible.” (Oppesition at 14.)

Plaintiff objects to judicial notice being taken of legislative materials submitted by
Defendant because they are not relevant to the Motion to Dismiss. (Opposition at 13.)

The Administrative Complaint

 Plaintiff's Administrative Complaint includes the following provisions:

10, During the period of August 1, 2006 through July 31, 2008, Enterprise
discriminated against black applicants to be managemeént trainees, in favor of
hiring white management trainees. Upon information and belief, CFCCP alleges
that this discrimination continues {o the present.

11. Management trainee is an entry-level, salaried position’ paying approximately
$35,000 per year. Successful management irainees had the opportunity to be
promoted up the corporate ranks to positions of greater responsibility and higher
compensation, and many of Enterprise’s high-level managers began their cdreers
as management trainees. The hiring process included an initial screening of
written applications by a recruiting manager employed by Enterprise who had
discretion to conduct a follow-up telephone screening. Applicants who were not
rejected by the recruiting menager were interviewed in person by a recruiter.
Those who were not rejected by the recruiter were then interviewed by a branch
manager. Those who were not rejected by the branch manager were interviewsd
by a group rental manager, who exiended job offers to the selected applicants,
Black applicants were substantially more likely than white applicants to be
rejected during the initial screening and afier the first in-person interview.

12, Since at least August 1, 2006, Enterprise failed to identify and provide
¢omplete relief including, but not limited to, a position, lost wages, interest,
retroactive seniority, and all other benefits of employment resulting from its
discriminatory fatlure to hire black applicants to be management trainees. Upon
information and belief, OFCCP alleges that this failure continues to the present.

14. During the period of August 1, 2006 to July 31, 2608, Enterprise failed to
preserve and maintain all personnel and employment records for a period of two
years from the date of the making of the record or personnel action imvolved.



Specifically, Enterprise failed to maintain all relevant applications for the
management trainee position in violation of 41 C.F.R. 6-1.12(a}, Enterprise also
failed to conduct an adverse impact analysis of its total selection process for all
positions, a vielation of 41 C.F.R. 60-3.4 and 3.15(A)(2)(a). Further, Enterprise
failed to develop an auditing system to periodically measure the suceess of its
affirmative action program, in violation of 41 C.F.R. 60-2.17(d).

17. All of the procedural requirements prior to the filing of this Complaint have
been met, On March 13, 2013, OFCCP issued to Esnterprise the Notice of
Violations based upon its findings of violations of the Executive Order.
Following the issuance of the Notice of Violations, between April 2013 and May
2014, OFCCP held six conciliation meetings with Enterprise representatives in an
attempt to secure veoluntary compliance. On May 13, 2014, OFCCP issued o
Enterprise o Notice to Show Cause why enforcement proceedings should not be
initiated based upon s findings of violations of the Executive Order. Enterprise
responded to the Notice to Show Cause with a voluminous production questioning
OFCCP's statistical evidence and requesting that OFCCP conduct a tedious
review of hundreds of applications, After performing this review, OFCCP
provided its refined statistical analysis to Enterprise’s counsel in June and July
7015, OFCOP’s statistic showed that during the period of August 1, 2006 through
July 31, 2008, black applicants for management traince positions were being
discriminated against because of their race. Enterprise’s counsel responded on
August 10, 2015, refusing fo conciliate further unless OFCCP changed its
conciliation methods. OFCCP’s conciliation efforts were ultimately-unsuceessful.

Applieable Law and Analysis

Standard of Review for a Motion to Disriss for Failure o State a Claim

The Rules of Practice and Procedure for Administrative Hearings Before the Office of
Administrative Law Judges at 29 C.F.R. Part 18 are applicable to the extent that the statute or
implementing regulations are silent on a procedural issue. When 29 C.F.R. Part 18 is also silent
on an issue, the Federal Rules of Civil Procedure (“Federal Rules™) apply.

In this case, the regulations at 41 C.F.R. § 60-30 are controlling with respect to the
specificity of the pleading required to survive a motion to dismiss for failure to state a claim. As
stated in my order in JBS USA Holdings, Inc., “[tihe initial pleading requirements for OFC
complaints are relatively minimal.” JBS USA Holdings, Inc. at 6.

The complaint shall contain 2 concise jurisdictional statement, and a clear and
concise statement sufficient to put the defendant on notice of the acts or practices
it is alleged to have committed in viclation of the order, the regulations, or its
coniraciual obligations, The complaint shall also contain a prayer regarding the
relief being sought, a statement of whatever sanctions the Govermment will seek

1o impose and the name and address of the attorney who will represent the
Government,



41 C.F.R. § 60-30.5(b).

The main requirement is that the complaint is sufficient to “put the defendant on notice” of the

allegations.  Although the p%mcimg requirements of fgbal and Twembly are instructive, the
regulations above are controliing.”

I find that Plaintiff’s Administrative Complaint has satisfied the pleading requirements of

§ 60-30.5(b) by adequately puiting Defendant on notice of the allegations. As Plaintiff correctly

points out, its Complaint specifies the kind of discrimination; when and where it occurred; the

. job position involved; where in the hiring process it was alleged to have happened; “that the

discrimination is supparmé by statistical evidence™; as well as * recordkeeping and auditing
failures.” Nothing more is required at this stage of thﬁ administrative proceedings.

Qfﬁcial MNetlee

This Office may “[t]ake official notice of any material fact not appearing in evidence in
the record, which is among the iraditional matters of judicial notice.,” 41 CF.R. § 60-30.15. The
Rules of Practice and Procedurs before the Office of Administrative Law Judges further clarifies
that official notice may be taken of facts “not subject 10 reasonable dispute” because it is either
“Iglenerally known within the local area”; “[clapable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned”; or “[d]erived from a not
reasonably questioned scientific, medical or other technical process, technique, principle, or
explanatory theory within the administrative agency’s specialized field of knowledge” 29
- CF.R.§§18.201, 18.84,

Defendant requests that judicial notice be taken of the following documents: (i) Plaintiff’s
Audit Scheduling Letter dated July 20, 2007; (ii) PlaintifPs Netice of Violations dated =
September 17, 2013; (i) Plaintiff's Notice to Show Cause dated September 22, 2014; and (iv) &
written statement by the Secretary of Labor made to the House Committee on Education and the
Workforce. {Request for Judicial Notice at 1-2.)

I hercby take official notice of documents (i), (i}, and (iii).ﬁ Plaintiff has not objected,
and the existence of these documents is not subject to reasonable dispute. 1 decline to fake
judicial’ notice of the Secretary of Labor's wrilten statement to the House Committee on
Education and the Work{orce.

* Although the crder in JBS USA Holdings, Inc. discusses lgbuf and Twombly, it is mainly for the puwpose of
explaining that a court should not make credibility determinations or weigh evidence at this siage of the
proceedings, JBS USA Holdings, fnc. 2t 6, The arder applies /gbal and Twombly in the context of administrative
- proceedings where the OFCCP files a complaint a2 & result of a review and investigation in which the defendant
o ?articapa[ecﬁ it does not apply Igbai and Twombly to reguire & %le:ghieﬂed pleading. See id at 10,

¥ Defendant's request for an oral hearing on s Motion to Dismiss is DENIED. See 29 C.F.R. § 18.3 {"no oral
argument wiil be heard prior to hearing” on a written motion, “[uinless the Judge direcis otherwise™).

¥ 1 note that officia) notice of these documents extends only o their existence, and not to the accuracy of the contents
of the documents,



Order

Defendant’s Motion to Dismiss is hereby DENIED, As the prehearing information has
been filed and exchanged, this matter will be assigned to a presiding administrative law judge
forthwith and set for hearing in due course.

S0 CRDERED:
' ' Dighsthy tigned by BTEFHEN [
BEHLEY

D CHaBTEPHEN 1), HEULEY
ﬁU-r"‘EJMKNTS'?RATN& LAV JUDGE,
CeUg DL DEica of Advinickative L aw
Judges, LsWashinglon, S04, Celil
Lopalich: Waszhingion 0C

STEPHEN K, HENLEY
Chief Administrative Law Judge
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U.S. Department of Labor Office of Administrative Law Judges

800 K Strest, NW, Suite 400-N
Washington, DC 20061-8002

(202) 593-7300
(202) 693-7365 (FAX)

Issue Date: 27 March 2017
Case No.: 2016-0OFC-00006

In the Matter of:
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS,
UNITED STATES DEPARTMENT OF LABOR,

Plaintiff,

W

ENTERPRISE RAC COMPANY OF BALTIMORE, LLC,
Defendant.

ORDER DENYING DEFENDANT’S MOTION FOR PROTECTIVE ORDER

This case arises under Executive Order 11246 (30 Fed. Reg. 12319), as amended, and the
rules issued pursuant thereto at 41 C.F.R. Chapter 60. Jurisdiction over this action exists under
§§ 208 and 209 of Executive Order 11246, and 41 C.F.R. § 60-1.26, 41 CF.R. § 4.8 and 41
C.F.R. Part 60-30.

Background
Procedural

On June 8, 2016, the Office of Administrative Law Judges received an Administrative
Complaint from the Regional Solicitor, Philadelphia Office, U.S. Department of Labor, on behalf
of the Office of Federal Contract Compliance Programs (“Plaintiff” or “OFCCP™), for alleged
violations of the above Executive Order by Enterprise RAC Company of Baltimore, LLC
(“Defendant™). On June 30, 2016, Defendant filed Defendant’s Motion to Dismiss Plaintiff’s
Adminisirative Complaint. Plaintiff filed an Opposition to Defendant’s Motion to Dismiss
Plaintiff’s Administrative Complaint on July 14, 2016. Defendant filed Defendant’s Reply in
Support of Defendant’s Motion to Dismiss on August 4, 2016, On August 8, 2016, Chief
Administrative Law Judge Stephen R. Henley issued an order denying Defendant’s motion.
Thereafter, on August 23, 2016, this case was assigned to me. On December 27, 2016, I
received Defendant’s Motion for a Protective Order (“Def. Mot.”). On January 13, 2017, I
granted Plaintiff an extension of time to respond to Defendant’s motion. Plaintiff filed its
Opposition to Defendant’s Motion for Protective Order (*Pl. Opp’n”) on January 17, 2017,



Factual Backeround'

On May 1, 2008, Plaintiff issued a letter scheduling a compliance review of Defendant’s
Linthicum, Maryland, car leasing facility, Plaintiff audited Defendant’s hiring practices for the
period August 1, 2006 through July 31, 2008. On March 13, 2013, Plaintiff issued a Notice of
Violation alleging that Defendant: (1) discriminated against African-American applicants on the
basis of their race in hiring for Management Trainee positions; (2) failed to maintain all the data
used in its recruitment and selection process; (3) failed to conduct an adverse impact analysis of
its total selection process for all positions; and (4) did not develop and implement an auditing
system that periodically measured the effectiveness of its total affirmative action program.

Between April 2013 and May 2014, Plaintiff and Defendant held six conciliation
meetings regarding the alleged violations. The conciliation meetings failed to resolve the
dispute. Accordingly, Plaintiff issued a Notice to Show Cause why it should not initiate
enforcement proceedings regarding the violations alleged to have occurred from August 1, 2006
through July 31, 2008. Thereafter, Plaintiff filed its complaint alleging that the viclations
occurred from August 1, 2006 through July 31, 2008, and that the discrimination continues to
occur to the present. On October 19, 2016, Plaintiff served on Defendant Requests for
Admissions, Interrogatories, and Requests for Production of Documents, several of which related
to dates that extend beyond July 31, 2008.

In its motion, Defendant argues that discovery requests regarding hiring practices after
July 31, 2008 are “more than annoying, embarrassing, oppressive, or burdensome, they are in
violation of Defendant’s constitutional due process rights,” (Def. Mot. at 4). Defendant argues
that while Plaintiff followed the OFCCP regulations with regards to the period from August 1,
2006 through July 31, 2008, it did not follow the same regulations for post-July 2008 period.
(Id. at 6). Defendant claims that because Plaintiff did not follow the OFCCP regulations for
post-July 2008 period Plaintiff cannot pursue a continuing violation claim. (/d. at 8). Plaintiff
contends that a protective order is the wrong vehicle for Defendant’s request and its motion is a
“thinly-disguised rehash of its failed Motion to Dismiss.” (Pl. Opp’n at 1).

Discussion

The Rules of Practice and Procedure for Adminisirative Hearings Before the Office of
Administrative Law Judges at 29 C.F.R. §18 are applicable to the extent that the statute or
implementing relegations are silent on a procedural issue. When 29 C.F.R. § 18 is silent on an
issue, the Federal Rules of Civil Procedure apply.

Protective orders are governed by 29 C.F.R. § 18.52, which states, in pertinent part:

(a) In general. A party or any person from whom discovery is sought may file a
written motion for a protective order. The motion must include a certification
that the movant has in good faith conferred or attempted to confer with other
affected parties in an effort to resolve the dispute without the judge’s action.
The judge may, for good cause, issue an order to protect a party or person

! The parties do not dispute the essential facts.




from annoyance, embarrassment, oppression, or undue burden or expense,
including one or more the following:

(1) Forbidding the disclosure or discovery; . . . [and]

{4) Forbidding inquiry into certain matters, or limiting the scope of disclosure
or discovery to certain matters; . . .

(b) Ordering Discovery. If a motion for a protective order is wholly or partly
denied, the judge may, on just terms, order that any party or person provide or
permit discovery.

Here, Defendant did not provide a certification that it has in good faith conferred or
attempted to confer with Plaintiff in an attempt to resolve the dispute as required by § 18.52(a).
Furthermore, Defendant failed to articulate exactly how Plaintiff’s discovery request was “more
than annoying, embarrassing, oppressive, or burdensome.”

Section 18.51 sets forth the scope and limits of discovery. Discovery is permissible if it
is reasonably calculated to lead to the discovery of admissible evidence. § 18.51(a). Here, the
complaint specifically alleges that Defendant’s discrimination “continues to the present.”
Therefore, Plaintiff’s discovery request could reasonably lead to admissible evidence.

For the foregoing reasons, | find that Defendant has failed to show that Plaintiff’s
discovery request is annoying, embarrassing, oppressive or burdensome. Furthermore, I find that

Plaintiff’s request could reasonably lead to admissible evidence.

Defendant s Argument

In the present motion, Defendant raises one of the arguments advanced in its earlier
unsuccessful motion to dismiss. Specifically, Defendant argues to limit the allegations in the
complaint to the timeframe from August 1, 2006 through July 31, 2008. Defendant contends that
Plaintiff is bound to follow its procedures of conducting an onsite review, issuing a notice of
violation, attempting to conciliate and issue a show cause notice prior to filing a complaint for
any period post-July 2008.2 (Def. Mot. at 6). Defendant says that because these steps were not
followed, it is without notice of Plaintift’s continuing claim and, therefore, post-July 2008
allegations should be barred. (/d. at 8). Defendant further argues that its constitutional due
process rights have been violated and cites the Accardi doctrine and OFCCP v, Bank of America,
ARB Case No. 13-099 (April 21, 2016), in support. (/d. at 6).

(a) Due Process Claim
“Many controversies have raged about the cryptic and abstract words of the Due Process

Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty
or property by adjudication be preceded by notice and opportunity for hearing appropriate to the

? Defendant admits that Plaintiff followed the procedural step for its investigation of the period from August [, 2006
through July 31, 2008. (Def. Mot. at 6).



nature of the case.” Mullane v. Central Hanover Bank & Tr. Co., 339 U.S. 306, 313 (1950).
Defendant’s due process argument is unclear as 1t fails to state specifically what right it has been
deprived of without due process of law. Plaintiff surmises that Defendant attempts to assert a
property interest in compensation that Defendant allegedly owes to African-American applicants.
(Pl. Opp’n at 4). To establish a deprivation of property, Defendant must establish: (1) that it was
deprived of a protected property interest and (2) that Plaintiff deprived it of that interest without
providing the process that was due. See Orange v. District of Columbia, 59 F.3d 1267, 1273
(D.C. Cir. 1995). Defendant would clearly fail on both prongs because to date Defendant has not
been deprived of a property interest and will be afforded the opportunity for a full hearing on the
merits of the case.

In its due process argument, Defendant raises the Accardi doctrine (based on United
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954)). Defendant reasons that because
Plaintiff’s onsite review, notice of violation and show cause notice did not assert a continuing
violation, Plaintiff has violated its due process rights. The 4ccardi doctrine generally states that
“an agency’s failure to afford an individual procedural safeguards required under its own
regulations may result in the invalidation of the ultimate administrative determination.” Unifed
States v. Morgan, 193 F.3d 252, 266 (4th Cir. 1999). However, contrary to Defendant’s
assertion, a violation under the Accardi doctrine does not necessarily amount to a constitutional
due process violation. Board of Curators of the University of Missouri v. Horowiiz, 435 U.S. 78,
92 n. 8 (1977) (explaining that Accardi, supra, “enunciate(s] principles of federal administrative
law rather than of constitutional law”). “When the minimal due process requirements of notice
and hearing have been met, a claim that an agency’s policies or regulations have not been
adhered to does not sustain an action for redress of procedural due process violations.” Goodrich
v. Newport News School Bd., 743 F.2d 225, 227 (4th Cir. 1984). Therefore, a separate analysis
under the Accardi doctrine 18 necessary.

(b) The Accardi Doctrine

Under the Accardi doctrine, “rules that are promulgated by a federal agency that regulate
the rights and interests of others are controlling upon the agency.” Leslie v. Att'y Gen., 611 F.3d
171, 175 (Grd Cir. 2010). Initially, the Accardi doctrine would automatically invalidate an
agency’s action for failure to adhere to its own rules. Unifed States v. Morgan, 193 F.3d 252,
207 (4th Cir. 1999).  However, “the Supreme Court has since required that claimants
demonstrate prejudice resulting from the violation unless ‘the rules were not intended primarily
to confer important procedural benefits upon individuals in the face of otherwise unfettered
discretion; or unless an agency required by the rule to exercise independent discretion has failed
to do s0.”” Id. Absent prejudice, when a violation “implicates less than fundamental rights,
wholesale remand places an ‘unwarranted and potentially unworkable burden on the agency’s
adjudication.”” Lesfie, at 179. Therefore, the Fourth Circuit, where this case originated, as a
general rule requires a showing of prejudice. Morgan, at 267.

Here, Defendant asserts that by alleging in the complaint that the violation continues to
the present Plaintiff has failed to follow its own procedures. Specifically, Defendant argues that
Plaintiff failed to conduct an onsite review, issue a notice of violation and issue a show cause



notice for the period after July 31, 2008. (Def. Mot. at 5). Plaintiff contends that it has not
violated its procedures. (Pl. Opp’n at 5).

I find that Plaintiff has followed its procedures. Plaitiff conducted a review, issued a
notice of violation and a show cause notice and is only attempting to determine if the alleged
violation continues or has been abated. Defendant argues that it has not violated the Executive
Order, and it does not allege that any of its procedures have changed.

Nonetheless, even if Plaintiff violated its procedures, it has not run afoul of the Accardi
doctrine. OFCCP is not exercising unfettered discretion as its determination is subject to review
and a full hearing before the Office of Administrative Law Judges. Therefore, Defendant would
be required to show prejudice, and Defendant has not set forth how it is prejudiced.
Furthermore, [ find that Defendant has suffered no prejudice, nor will it, because it has the full
right and opportunity to present its case at the hearing.

Defendant cites Bank of America, supra, in support of its argument.® Its reliance on Bank
of America is misplaced. The Administrative Review Board (“ARB”) found that the evidence
presented in Bank of America did not support the idea that the same pattern or practice of
intentional discrimination applied to the bank’s hiring practices in 1993 and 2002-2005 and
therefore, it evaluated the 2002-2005 alleged violations as a separate claim." Upon evaluation,
the ARB found that the record did not support the Administrative Law Judge’s “finding of a
pattern or practice of intentional discrimination during 2002 through 2005.” Bank of America,
supra. Furthermore, the ARB specifically took no position as to whether Plaintiff was able to
conduct a follow-up review for the period of 2002-2005. Id. at n. 47.

Administrative Iaw judges have allowed complaints to allege continuing violations.” For
instance, in DOL v. Volve GM Heavy Truck Corp., 1996-OFC-00002 (Apr. 27, 1998), the
defendant objected to providing discovery for the period after the OFCCP compliance
investigation. The administrative law judge rejecting that argument saying:

In U.S. Department of Labor v. Jacksonville Shipyards Inc., Case No. 1989-OFC-
00001, AU Order, March 10, 1989, the compliance investigation conducted by the
OFCCP only covered 1985. The administrative law judge reasoned that (1)
separate conciliation efforts for each additional period of time would be
impractical and inefficient; (2) since the case was already in litigation, additional

* Defendant’s argument is based on Administrative Appeal JTudge Brown’s concurrence in the plurality opinion.
Judge Brown wrote separately to state that OFCCP violated Bank of America’s procedural protections by not
following the procedures under 41 C.F.R. § 60-1. However, Judge Brown went on to clarify that he did not mean to
suggest “that the OFCCP was not entitled to pursue discovery beyond the 1993 period as part of the enforcement
action filed . . . such post-violation discovery would be warranted in order to determine . . | if the charged violations
are continuing.” Here, Plaintiff alleging that the violation continues is precisely what Judge Brown described.

“ The ARB noted that during the time frame the bank changed names from NationsBank to Bank of America, and
the recruiting process dramatically changed. Bank of America, supra. The court found that the 10 vear gap in data
and evidentiary information between the time periods prevented any realistic ability to logically connect the two
periods. /d.

* See also DOL v. Frito-Lay, Inc., ARB Case No. 10-132 (May 8, 2012) {ARB noted that OFCCP has an on-going
duty to ensure complance with the Executive Order).



conciliation efforts regarding continuing unlawful conduct would be futile; and
(3) evidence of post-1985 conduct was relevant to the case because it was
challenged in the complaint. 7d. Thus, the administrative law judge allowed post-
1985 discovery citing Uniroyal. Inc., 1977 OFCCP-00001, 26 (Final Decision of
the Secretary, June 28, 1979), which stated: “I note that the (Executive) Order
contains no time limits on the periods that the Government can engage in
discovery, so long as the discovery is related to the contractor’s compliance with
the Executive Order.” Jacksonville Shipyards, Supra, at 2.

Likewise, in the present case, any further attempts to conciliate would be futile as
Plaintitf’ and Defendant have already held six conciliation meetings on these very issues and
were unsuccessful in resolving the matter. Love v. Pullman Co., 404 U.S. 522, 526 (1972) (to
require a second filing by the aggrieved party after termination of state action would serve no
useful purpose other than creating an additional procedural technicality). Further, evidence of
post-July 2008 conduct is relevant to whether Defendant has complied with the Executive Order.

For the foregoing reasons, Defendant’s motion is DENIED,

SO ORDERED.

Digitally signed by MCRRIS D. DAVIS
DN: CN=MORRIS D. DAVIS,
OU=ADMINISTRATIVE LAW JUDGE,
G=U8 DOL, Office of Adminisirative Law
Judges, L=Washington, 8=DC, G=U3
Location: Washington DC

MORRIS D. DAVIS
Administrative Law Judge

Washington, D.C.
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Orrics OF FEDERAL CONTRACT COMPLIANCE PROGRAMS,
UNiTeD STATES DEPARTMENT OF LABOR

Plaintiff
V.

: JPMORG AN CHASE & Co.,

Defendant.

ORDER DENYING MOTION TO DISMISS

This case arises under Executive Order 11246, 30 Fed. Reg, 12319, as amended, and
regulations pursuant to 41 C.F.R. Chapter 60, Jurisdiction over this action exists under Sections
208 and 209 of Executive Order 11246, and 41 CF.R. Part 60-30.

Backeround

This matter was docketed in the Office of Administrative Law Judges (“Office™) on
Janpary 17, 2017, when the Regional Solicitor, New York City office, U.S. Department of
Labor, on behalf of the Office of Federal Contract Compliance Programs, (“Plaintiff”) filed an
Administrative Complaint.' On January 25, 2017, [ issued a Notice of Dockering instructing
Defendant to file an answer and both parties to file and exchange certain prehearing information
within 30 days.? Cn February 15, 2017, 1 issned an order clarifying the filing deadiine. On
February 24, 2017, Plaintiff filed its prehearing information and Defendant filed its prehearing

' Plaintiff alleges that “since at least May 15, 2012, Defendant discriminated against “female employees with
repard to compensation”; and “failfed] to perform in-depth analyses of its total employmerit processes to determine
whether and where impediments t equal employment opportunity exist, and failled] to develoy and implement and
auditing system to periodically measure the effectiveness of its total affirmative action program,” Plamtiff seeks to
have Defendant (i) enjoined from refusing to comply with the aboveé Executive Order; {i1) required o “provide
complete relief to the affected feimale employees, including, but not timited to, lost wages, interest, salary
adjustments, fringe benefits, and all other lost benefits of employment”; and (iii) debarred from future government
contracts unti] it satisfigs Plaintiff that it has come into compliance, as well as canceliztion of current government
contracts “{iln the evemt [ Defendant] fails to provide retief as ordered.”

 The parties were instructed to provide a witness Hst with a sinmary of expected igstimoeny; identify other related
proceedings;



information, a Motion te Dismiss the Administrative Complaint, and a Memorandum of Law in
Support of JPMorgan Chase & Co.'s Motion to Dismiss the Administrative Complaint
{*Motion™), and an Unopposed Motiok io File Atiachiments Under Seal (“Motion to File Under
Seal™)., On March 6, 2017, T orally granted an unopposed motion by Plaintiff for an extension of
time to March 31, 2017 to reply to Defendant’s Motion, 1 issued an order memorializing the
ruling on March 7, 2017, On March 31, Plaintiff filed its Opposition to Defendant's Motion io
Dismiss Administrative Complaint (“Opposition”).

Positions of the Farties

Defendant

Defendant argues that the Administrative Complaint should be dismissed for failure to
state a claim. Defendant states that Federal Rule of Civil Procedure ("FRCP™) 12(b)(6) applies
because the regulations found at 41 C.FR. Part 66-30 are silent regarding whether defendants
may bring a motion to dismiss, (Motion at 3.) Defendant contends that the plausibility standard
of FRCP Rule 8, as articulated by Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and

Asherofi v. Ighal, 556 U.8. 662 (2009) are applicable to these proceedings, and that Plaintiff has
failed to state a plausible claim. (Motion at 4.)

Defendant makes seven main arguments why the Administrative Complaint fails to state
a claim. First, Defendant contends that Plaintiff has not cemplied with its own standards
regarding how to interpret Bxecutive Order 11246 “with regard to systemic compensation
discrimination” Defendant cites “the 2006 Standards” published at 71 Fed. Reg. 35,137,
(Motion at 4), and avers that it requires Plaintiff to provide a summary of anecdotal evidence of
diserimination and the regression analysis in its Notice of Violations ("NOV™), (Motion at 3.)

Defendant contends that Plaintff did not properly provide anecdotal evidence in the NOV.
(Motion at 6, 7.)

Second, Defendant asserts that Plaintiff has not pleaded “any facts to establish that the
alleged pay digparities exist” between similarly situated employees because it has not
“develop[ed] facts about the employees, such as actual work performed, responsibility level, and
required skills and qualifications” to establish that the employees are similarly situated. {Motion
at 8.}

Third, Defendant argues that Plaintiff has not stated a plausible disparate impact claim.
Defendant states that the NOV and the Administrative Complaint “never references a disparate
impact claim.” (Motion at 10.)

Fourth, Defendant contends that Plaintiff has not stated a plausible claim of pay
diserimination for any time after 2012 because Plaintiff did not review data from after 2012 and

the regulations only allow for an audit period extending two years prior to the date of the
scheduling letter. (Motion at 14-16.)

Fifth, Defendant asserts that the allegations were untimely raised in the NOV. (Motion at
17-20.)



Sixth, Defendant contends that Plaintiff did not provide enongh detail regarding its claim
that Defendant failed to comply with provisions requiring coniractors 10 review their
employment practices and develop internal systems to evaluate the effectiveness of their
affirmative action programs. (Motion at 20.)

Seventh, Defendant argues that Plaintiffs request for an order permanenily enjoining
Defendant from failing to provide complete relief to the affected employees is improper.
Defendant asserts that “[black-pay remedies under federal discrimination law are not imposed
through injunctions” and speculates that Plaintiff®s request “may be designed to sidestep the
untimeliness of its allegations . . . or the lack of statutory authority for its back-pay regulations.”

{(Motion at 21.) Defendant contends that back pay awards are not statutorily authorized in this
matter, (Motion at 21-22.)

Defendant attaches the NOV dated March 12, 2015, (Attachment A); FAQs put out by

OFCCP, {(Attachment BY; a Functional Affirmative Action Program (FAAP) Apreement between

Plaintiff and Defendant “in effect during 20127 (Attachment C); and a FAAP Agreement
between the parties that was signed CGetober 23, 2013, {Attachment D).

Defendant requests that the FAAP Agreements in Attachments C and D be filed under
seal “to protect confidential and commercially-sensitive business information from public
disclosure.” Defendant states that it “designates the FAAP Agreements as confidential business
mformation under 29 CFR § 70.26(b} and requesis pre-disclosure notice under 29 CFR §

70.26(d).” (Motion to File Under Seal at 1) Defendant contends that the FAAP Agreements
come under FOIA Exemption 4.

Plaintiff

Plaintiff contends that its Administrative Complaint “plainly complies with the pleading
requirements of 41 C.F.R. § 60-30.5(b) and more than adequately notifies Defendant . . . of the
issues for litigation.” Plaintiff explains that

the Complaint identifies the type of discrimination committed by [Defendant]
(compensation), when it oceurred (since at least May 13, 2012), which functional
unit {Investment Bank, Technology & Market Strategies) and job titles
(Application Developer Lead 11, Application Developer Lead V, Project Manager,
and Technology Director} were involved, that the discrimination is supported by
statistical evidence, and that the disparity remains even after adjusting for
differences in legitimate compensation-determining factors.”

(Opposition at 1.¥ Plaintiff explains that the correct standard of review is provided by § 60-
30.5(b), which requires only that the Complaint contain sufficient information fo put the
defendant on notice of the allegations. {Opposition at -2, 4-6.) Plaintiff contends that
Defendant erroneously relies on OFCCP’s 2006 Standards, which “did not alter the pleading
requiremnents or otherwise provide a rationale for a motion to dismiss.” (Opposition at 2;
Opposition at 6-9.) Plaintiff avers that it is not required fo reference either disparate impact or
disparaie treatiment at the pleading stage. (Opposition at 2, 10-12.) Plaintiff asserts that it has



allegations. {Opposition at 2, 12-16.) Plaintiff contends that Defendant has “invent{ed] a time
limit where none otherwise exists” in reference to the length of time between alleged violations
and Plaintiff’s issuance of the NOV, and points out that Defendant does not aliege that it was
preiudiced.  (Opposition at 3, 16-173  Finally, Plaintiff contends that there is not “a
consequential distinction between legal and equitable remedies, so the phrasing of the remedies
sought is improper grotnds for dismissal.” (Opposition at 3) Plaintiff requests leave to amend
its Complaint in the event that ifs request for -an injunction requesting damages is improper.
{Opposition at 17-18.) Plaintiff attaches three previous orders in OFC cases.

provided enough detail to put Defendant on notice regarding its post-2012 pay discrimination

The Administrative Complain

- Plaintiff®s Administrative Complaint ineludes the following provisions:

13, Since at [east May 15, 2012, JPMorgan has violated the Executive Order and
regulations promulgated thereto in carrying out its government contracts by
dis¢riminating against female emiployees with regard fo compensation.

14. Since at least May 15, 2012, pay-deciding officials of JPMorgan have
exercised discrefion when setting compensation amounts for employees within the
IB-TMS unit under the job titles of Application Developer Lead I, Application

Developer Lead V, Project Manager and Technology Directors (the “Impacted
Employee Group”).

15. In so doing, JPMorgan discriminated against at least 93 females employed

within the Impacted Employee Group, by paying them less than comparable
males employed in the same positions.

16. This compensation disparity remains after adjusting for differences in
legitimate compensation-determining factors.

17. Upon information and belief, this failure continues to the present.

19, Since at least May 15, 2012, JPMaorgan has violated the Executive Order and
regulations promulgated thereto in carrying out s government contracts by
failing 1o perform in-depth analyses of iis total employment processes to
determine whether and where impediments to equal employment opportunity
exist, and failing to develop and implement an auditing system to periodically
measure the effectiveness of its tolal affirmative action program.

20. Specificaily, JPMorgan failed to evaluate compensation systems applicable to
individuals employed in the Impacted Employee Group to defermine whether
there were gender-based disparities.



Apnlicable Law and Analvsis

Motion to File Attachments Under Seal

Confidential information 1s handied differently in this Office than in federal courts,
Documents filed constitute agency information sublect (o the requirements of the Freedom of
Information Act (FOIA), § US.C. § 552 et seq. {1988), which requires federal agencigs to
disclose requested documents unless they are exempt from disclosure, Faust v. Chemical
Leaman Tank Lines, Inc., Case Nos., 92-SWI3-2 snd 93-STA-15, (ARB Mar., 31, 1998)° The
provisions of FOIA conirol disclosures from agency files. Each request from the public for
copies of deocuments will be evaluated under FOIA to determine whether it is subject fo
disclosure. Documents that are subject to disclosure, and which are not exempt, must be

released,  Fxemption 4 protects against the releaseof certain “confidential commercial
information. 5 U.8.C. § 552(b)(4).

Defendant contends that its FAAP Agreements quality for FOIA Exemption 4 because
they contain confidential commercial information, 1 find that Defendant has designated the
FAAP Agreements as confidential commercial information in good faith. Accordingly, the DOL
is required to take steps to preserve the confidentiality of that information, and must provide the
parties with predisclosure notification if a FOIA request js received seeking release of that
information. Consequently, before any confidential information is disclosed pursuant to a FOIA
request for Attachments C or D, the DOL is required to notify the parties and permit them fo file
any objections to disclosure. See 29 C.F.R. §70.26.

Mation to Disniss for Failure 1o State a Claim

The Rules of Practice and Procedure for Administrative Hearings Before the Office of
Administrative Law Judges at 29 C.F.R. Part 18 are applicable to the extent thal the statute or
implementing regulations are silent on a procedural issue. When 29 C.F.R. Part 18 is also silent
on an issue, the Federal Rules of Civil Procedure (“Federal Rules”) apply.

In this case, the regulations at 41 C.F.R. § 60-30 are confrolling with respect to the
specificity of the pleading required to survive a motion to dismiss for failure to state a claim,
The initial pleading requirements for OFC complaints are relatively minimal. The regulations
provide that

The complaint shall contain a concise jurisdictional statement, and a clear and
concise statement sufficient to put the defendant on notice of the acts or practices
it is alleged to have comriitted ih violation of the order, the regulations, or iis
contractual obligations. The complaint shall also contain a prayer regarding the
relief being sought, & statement of whatever sanctions the Government will seek

to impose and the name and address of the dtlorney who will represent the
Government.

¥ The Federal courts are not subject to FOIA; 45 a result, they have developed separate procedures for the protection

of confidential and privileged information.



41 CFR. § 60-30.5(h).

The main requirement is that the complaint is sufficient to “put the defendant on notice™ of the

allegations. Although the pleading requirements of Ifgbal and Twombly are instruclive, the
regulations above are controlling,

I find that Plaintiff’s Administrative Complaint hassatisfied the pleading requirements of
§ 60-30.5(b) by adequately putting Defendant on notice of the allegations. As Plaintiff correctly
points out, its Complaint specifies the kind of discrimination; when it occurred; the job position
involved; “that the discrimination is supported by statistical evidence”; as well as “auditing
failures,” Nothing more is required at this stage of the administrative proceadings.

Order

Defendant's Motion requesting dismissal of the Administrative Complaint is hereby
DENIED. As the prehearing information has been filedrand exchanged, this matter will be
assigned to a presiding administrative law judge forthwith and set for hearing in due course.

SO ORDERED:

Giglially signed by STEFHEN H
HENLEY
N CH=STEPHEN R. HENLEY,
CU=ADMINISTRATIVE LAW JUDGE
0=US DOL Offica of Administrative Low
Judges, L=Washingion, §=0C, CsUS
Lacatlon Washingios G

STEPHEN R, HENLEY
Chief Adminisirative Law Judge
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IN THE MATIER OF:

T E
NS N E

. . i ;xsm«:';i}
OFFICE OF ¥FEDERAL CONTRACT COMPLIANCE
PROGRAMS, UNMITED ETATEES DEPARTMENT OF LABCR

Complainant

JBS USA HOLDINGS, INC., JBS USA, LLC AND

SWIFT BEEY COMPANY d/b/a JBS AND

£/k/a JBE SWIPT & COMEBANY,

in their own capacity and as successors-in-interest to
- Swift Foods Company and Swift & Co.,

Respondents

ORDER CRANTING OFCCP’S MOTION TO COMPEL

This is an action brought by the Office of Federal Contract
Compliance Programs of the United States Department of Labor
{herein “OFCCP¥ or “Plaintiff”) on December 7, 2014, alleging
that Defendants/Respondents (hereinafirer “Defendants”): {1}
discriminated based upon gender, race, and/or ethnicity during
. various times between August 6, 2005 and June 30, 2009; (2) and
failed to conduct adverse-impact analyses and in-depth analyses
.of the employment and selection process to determine whether
impediments to equal employment opportunity existed.

Plaintiff filed its present Motion to Compel on February
28, 2016, seeking an order £rom the undersigned to compel
nDefendants to: “ (1) supplement thelr answers to Plaintiff's
First Set of Interrogatories and Plaintiff’s First Request for
Production of Documents and produce all respeonsive information

and documents from June 30, 2009 to the present time; and {2)




provide information and documents relating to allegations of
race and gender discrimination made between August 1, 2002 and
the present, in regard to Defendants’ Hyrum, Utah facllity.”
- Plaintiff alleges that it is entitled te the information and
documents it reguested regarding Defendants’ hiring policiss,
procedures, and practices from June 30, 2009 to the present,
because Defendants are “reguired by discovery rules, by the
applicable regulations, and by the contractual terms of their
federal contract” to provide such information. Plaintiff
alleges it is also entitled to information din Defendants’
possession regarding race and gender discrimination complaints
asserted against Defendants £rom 2002 to the present and that
Defendants have impermissibly limited their responses to the
time period of August 6, 2005 through June 30, 2009.

On March 7, 2016, Plaintiff sought to amend its Complaint
to include an  additicnal claim of gender discrimination £rom
January 1, 2009 to at least July 31, 2013, Dbased upon newly
discovered evidence. Plaintiff’s motion was granted by the
undersigned on April 15, 2016, ‘

Oon March 18, 2018, Defendants filed an Opposition to the
OFCCP's Motion to Compal, contesting its zresponsibllity to
produce the requested documents and information. With regards
o0 the documents and information f£rom 2003 to present,
pefendants allege that the requested documents and information
are not relevant to the issues set forth in the coemplaint “about
distinct periods of time.” Further, Defendants contend that such
a reguest is not proportional “considering what the Complaint
properly places before this Court.” Lastly, with regards to
Plaintiff’s reguests for information and documents related to
race and gender discrimination complaints from 2002 to present
in regards to Defendants’ Hyrum, Utah Taclility, Defendants
assert that OFCCP's requests are overbroad and cannot survive
the proportionality reguirement reguired by amended FRCP
26(b} (1.

Plaintiff filed its Reply to Defendants’ Oppositions to
OFCCP’s Motions to Compel and for Leave to Amend Complaint on
april 7, 201e. Plaintiff argues that Defendants wholly
mischavacterize the events which ocourred between 2009 and 2014
and that the actual timeline of events in the present matter do
not support any finding of undue delay on behalf of the OFCCP ox
undue prejudice on behalf of Defendants. Moreover, Plaintiff
asserts that Defendants’ objections to the production of
documents and information dus to the fact that certain “adverse
impact analyses” have not been refined “ring hollow” when
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Defendants refuse to produce “the very data reguired to make
refinements.” :

DISCUSSION

The Rules of Practice for Administrative Proceedings to
Enforce Equal Opportunity under Executive Order 11246, governing
the Office of Fedaral Contract Compliance Programs (hereinafter
the “OFCCP rules”) provide that, after the commencement of an
Caction, *a party may sexrve on any other party a request to
produce and/or permit the party, [}, to inspect and copy any
unprivileged documents, (] which contain or may lead to relsvant
information and which are in the possession, custedy, or control
of the party upon whom the request is served.” 41 C.F.R. § 60~
30.10.

The OFCCP rules “provide the rules of practice for all
administrative proceedings, d4nstituted by the OFCCP including
but not limited to proceedings instituted against construction
aontractors or aubcontractors, which relaste to ithe enforcement
of equal opportunity under Executive Order 11246....7 41 C.F.R,
§ &0-30.1. Where the OFCCP rules are insufficient, the
procedures are governed by the Federal Rules of Civil Procedure.
Id.

According to the recently amended Federal Rules of Civil
Procedure Rule 26(b) (1) and the Code of Federal Regulations, the
scope of discovery is as follows:

Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party's
claim or defense and propertional to the needs of the
case, considering the importance of the issues at
stake in the action, the amount in controversy, the
parties' relative access to relevant information, the
parties’ resources, the importance of the discovery in
‘resolving the dissues, and whether the Dburden or
expense of the proposed discovery outweighs its likely
benefit. Information within this scope of discovery
need not be admissible in evidence to be discoverable.

FED. R. CIV. F. 26(b}(1}.

As evident by the foregoing, the revised rule serves to
reinforce certain concepts and omits othexs. Notahly, the
revised rule omits the prior provision authorxizing the court
“for good cause, to order discovery of any matter relevant to
the subject matter invelved in. the action.” Rather, the
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Committee found “[plroportional discovery relevant to any
party’s claim or defense suffices, given a proper understanding
of what is relevant to a claim or defense.” FED. R. CIV. P.
26 (b} (1), advisory committee’s note (2013).

The 2015 advisory committee’s note goes onto explain that
the concept of “relevant to a claim or defense” as oppesed to
“yelevant to the subject matter” arose in 2000. FED. R. CIV. PB.
26 (b {1y, advisory committes’s note (2015). The advisory
committee’s 2000 note “offerved three examples of information,
that suitably focused, would be rasisvant to the parties’ claims
or defenses.” Id. Such examples included: “[1} other incidents
of the same type, or involving the same product; {2] information
apout organizational arrengemenis or £iling systems; and [3]
information that could be used to impeach a likely witness.”
Id. The 2015 advisory committes's note clarified that “{sluch
discovery is not foreclesed by the amendments. Discovery that
is relevant to the parties’ claims or defenses may also support
amendment of the pleadings to add a new olaim or defense that
affacts the scope of discovery.” Id.

The =zmendment Lo FED. R. CIV. P. Rule 26(b){1) also deleted
the phrase “reasonably calculated to lead to the discovery of
admissible evidence.,” FED. R. CIV. ¥P. 26{b) (1), advisory
committes’s note (2015}, Pinding that the term “reasonably
calculated” has been used incorrectly %o define fthe scope of
discovery, the committee replaced it with the “direct statement
that ‘{ijnformation within this scope of discovery need not be
admissible in evidence to be discoverable.’” Id. Such
discovery of nonadmissible evidence “remains available so long
ag it is otherwise within the scope of discovery.” Id.

Lastly, the recent amendment restered the proportionality
caleulation to Rule 26({b) {1}, but did not necessarily establish
a “npew Llimit on discovery: rather [it] merely relocated the
limitation from Rules 26{b) (2)(C) (iii) to Rule 26{b){l). Vaigasi
v. Solow Mgmt. Corp., 2016 U.5. Dist., LEALS 18460, *42-44
(3.D.N.Y. Feb., 16, 2016){internal citations omitted); Williams
v, United States BEnvtl. Servs., LLC, 2016 0.5. Dist. LEXIS
18290, =n. 2 (Feb. 16, 2016); Odeh v. City of Baton Rouge/E.
Baton Rouge, 2016 U.S. Dist. LEXIS 344983, n.l (March 17, 201¢6);
Bounds v. Capital Area Family Viclence Intervention Ctr., Inc.,
2016 1.8, Dist. LEXIS 35483, n. 1 {(March 18, 2016). The purpose
of the change was to “reinforce[] the Rule 26(g) obligation of
the parties to consider [the proporticnality factors in making
discovery requests, responses or objections.” FED. R. CIV. P.
26 (b) (1} advisory committee’s note (2015). However, it does not
“place upon the party seeking discovery the burden of addressing
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all proporticnality regquirements.” Id.; Williams, supra. It
seeks to exhort judges to exercise their preexisting control
over discovery more exactingly.” FED. R. CIV. P. 26{bj) {1}
advisory committee’s mnote (2013); Vaigasi, supra at *42-44
{citing Robertson v. People Wagazine, 2015 U.S, Dist, LEXIS
168525, *5 (S.D.N.Y. Dec. 15, 201¢).

In summation, a party may seek discovery of Tany
nonprivileged matter which is (1) relevant to a party’s claim ox
defense and (2) proportional to the needs of the case.” In so
determining whether the reguest is proportional to the needs of
the case, the Rule suggests a consideration of several factors:
the importance of the issues at stake in the action; the amount
in  controversy; the parties' relative access to relevant
information; the parties® rescurces; the importance of the
discovery in resolving the issues; and whether the burden or
expense of the proposed discovery outweighs its likely benefit.”
PED. R, CIV. P. Rule 28{b}(1}y. Thus, the scope of discovexry is
oniy limited by relevance and a consideration of the foregolng
factors. '

The term “relevant? as used within Rule 26(b}{l}) means
“within the scope of  discovery” as defined within the

subdivision. FED. R, CIV. P, 2&6(b){1), advisory committes’s
note 2015}. The proporticnality factors direct the couxrt to
consider the “marginal utility of the discovery sought.”
Vaigasi, supra at *42-44 (internal citations omitted). As such,

“proportionality and relevance are ‘conjoined’ concepts; the
greater the yelevance of the information in issus, the Iless
likely its discovery will be found to be disproportionate.” Id.

i. anormatioﬁ and Documents relating to Dafendants’
hirzing poligies, procedures, and practices from June
30, 2009 to the present time.

As set forth above, Plaintiff sseks the undersigned to
compel Defendants to supplement thaeir answesrs to Plaintiff’'s
First Set of Interrogatories and Plaintiff’s First Request for
Production of Documents and to -‘produce all responsive
information and documents from June 30, 2002 te the present.
Plaintiff alleges that it is entitled to such information and
documents, because Defendants are “required by discovery rules,
by ths applicable regulaticns, and by the contractual terms of
their federal contract” to provide such information. Plaintiff
contends that the documents and information requested are
relevant and thus within the scope of discovery, because
“discovery is not limited to the issues raised by the
pleadings,” but rather is dictated by “relevancy to the subject
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matter of the sult.” #With regards teo relevancy, Plaintiff
contends that the information and documents are relevant Lo
OFCCP’'s claims of continuing unlawful discrimination “as well as
Defendants’ hiring policies, procedures, and practices, and the
aefforts they took to comply with Executive Orxder 11246 and its
implementing regulations.” Lastly, Plaintiff alleges it is also
entitlaed te such documents and informatlon under the governing
regulations and by the terms of Defendants’ federal contract.

In opposition, Defendants alleged the information and
‘documents that Plaintiff requests from 2008 to the present is
irrelevant and not proportiocnal. Defondants contend that (1)
all law cited by Plaintiff in its Motion to Compel is
“inapposite and distingulshable on the facts” from the present
matter and thus is insufficient justification for a grant of the
motion: (2) according to the “new standard for relevance undex
FRCP  28(bY{IY"  Plaintiff’s zreguests are not proportional
“considering what the Complaint properly places before tThis
Court;” and (3) the documents and information Plaintiff requests
is not relevant te the issues set forth in the Complaint “about
distinct pericds of time.” Defendants suggested that any
documents and information relating te Defendants’ post-Juns 30,
2009 application processes are not relevant to the claims in
Plaintiff’'s Complaint. Moreover, Defendants argue that
discovery of such information is not proportional to those
Claims set forth by Plaintiff in its Complaint.

Defendants contend that such information and documents are
not relevant since Plaintiff “only claimed discrimination as to
the finite periods” of August &, 2005 to September 30, 2006, and
February 1, 2008 to June 30, 2009, alleged in the complaint.
According to Defendants, any leeway recognized by the case law
would provide Plaintiff with no more data beyond that which they
have alrsady received. BAny information and data post-200% could
provide Plaintiff “no utility to claims related to 2008 to pre-
June 30, 2008, let alone 2005 or 2006.7 Moreover, Defendants
contend that its prior production of adverse impact analyses
does not constitute evidence of discrimination to support
further discovery on behalf of Plaintiff. Specifically
Defendants suggest that, according to the OFCCP, any data set
must be refined before calculating the statistical disparity in
order to determine whether the data supports an allegation of
discrimination. Defendants contend that Plaintiff has failed to
conduct such a refinement and thus the produced evidence cannot
support a finding of discrimination. o : :




With regards to preoportionality, Defendants suggest that
Plaintiff’s request is “not proportional considering what the
Complaint properly places before this Couxt.” According to
pDefendants, Plaintiff failed to seek such information from 2010
through 2014 and compelling Defendants to produce such documents
and information now would only delay trial and place the “burden
and cost of recovering such information” on Defendants.

As discovery matters are “committed almost exclusively to
the sound discretion of the trial Judge, appellate rulings
delineating the bounds of discovery under the Rules are rare.”
Burns v. Thiokel Chemical Corp., 483 F.2d 300, 304-305 (5% Cir.

1973}, Moreovey, as the scope of discovery is wvariable based
upon the facts and circumstances of each case, the scope should
be determined on an ad heo basis. Fed. R, CIV. PF. Rule
26(b) (1), Committee Notes (2000); OFCCP v. Dwens-Tllinois, Inc.,
1977-0FC-11 (ALJ Nov. 21, 1980). Thus, btrus guidance on this
matter is limited  and the recent amendment of Ruole 26({k) (1)
narrows the scope of the guidance considerably. In their

Opposition, Defendants attempted to rebut and contest each case
cited by Plaintiff in its Motion to Compel, however, I find the

task of discussing Plaintiff’s Cases and Defendants
interpretation of those cases unnecessary. Indeed, many of the
cases cited by Plaintiff are both outdated and distinguishable.
The case law in this area is sparse and erratic. Thus, the

eourt must turn to the law for guidance and the law speaks for
itself.

Under revised Rule 26(b) (1), information 1s discovezable
“if it is relevant to any party’s claim or defenss and isw
proportional to the needs of the case.” FED., R. CIV., ¥.
2&{bY (1), advisory committee’'s note (2015). It  includes
information which “may also support amendment of the pleadings
to add a new claim or defensea that affects the scope of

discovery.” Id. As mentioned above, the term “relevant” as
used within RBule 26{b} {1} means “within the scope of discovery”
as defined within the subdivision. 1d, Relevance is neither

as broad as Plaintiff suggests {(relevant te the subjiect matter)
nor as narrow as Defendants propose (to the precise time periced
set forth in the Complainti.  Rather, relevance to a party’'s
claims or defenses falls somewhere in the middle.

in the present matiter, Plainktiff saecks Lo compal
information and documents relating to Defendants’  Thiring
policies, procedures, and practices from June 30, 20095 to the
present time, In determining whether such a request is relevant
to a party’s claim or defense, we must look to the pleadings.
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Plaintiff’s Administrative Complaint allsges that “from at least
Bugust &, 2005 to at least Septswber 30, 2086," Defendants
“gtilized  Thiring processes and selection procsdures which
discriminated against female applicants.” See First Amended
Administrative Complaint ¥ 17. Moreovexr, Plaintiff has alleged
that Defendants utilized  Thiring processes and selection
procedures which discriminated against white, African-American,
and Wative-American applicants from at least February 1, 2008 to
at least June 30, 208098. See First Amended Administrative
Complaint 9 19, Plaintiff’s newly amended Administrative
Complaint also alleges discriminatory hiring processes and
selection procedures against female applicants from at least
January 1, 2009 to at least July 31, 2013, See First Amended
Administrative Complaint 9 18,

As noted in my “Order Granting Motion for Leave to Amend
Complaint,” I have already determined that the amendment regards
the same subject mattezr and doas not raise any significant new
facktual issues. Pilaintiff requests information and documsnts
relating to the same factual issues, potential discrimination by
Defendants in viclation of Executive Order 11246, as asserted in
the complaint. Moresover, as expressed in my prior order, I
found the language “to at least” is an allegation that
violations of the Executive Order 11246 are ongoinyg and not
confined fo those dates expressed in the <Complaint. Thus,
information and documents regarding Defendants’ hiring policies,
procedures, and practices from June 30, 2009 to pressnt time is
not only relevant to those claims alleged in Plaintiff’s Amended
Complaint but is also relevant in that it may support further
amendment of the pleadings to add new claims regarding further
violations of Execubive Order 11246. Thus, I find and conclede
that +the reguested information is <crelevant to Plaintiff's
“*claims or defenses.”

Having found such a request to be relevant, Plaintifi’s
request may only be limited by proportionality. As mentioned
above, +the amended rule suggests a consideration of several
factors in determining proporticnality: “the importance of the
issues at stake in the action; the amount in controversy; the
parties’ relative access to relevant information; the parties’
resources; the importance of the discovery in resolving the
issues; and whether the burden or expense of the proposed
discovery outweighs its likely benefit.” FED. R. CIV. P. Rule
26(b) (LY. The 201% comnittes notes explain  that “{tlhe
direction to consider the parties’ relative access to relevant
information” revolves arcound a concept present In some cases
called “information asymmetry.” FED. R. CIV. P. Rule Z6{k) (1),
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advisory committee’s note (2015), Information asymmetry occurs
where “Y{olne party-often an dindividoal plaintiff-may have very
little discoverable informetion. Id. The other party may have
vast amounts of information, including information that can be
readily retrieved and information that 1is more difficuit to

retrieve.” Id, In such a zituation, “the burden of responding
to discovery lies heavier on the party whe has more informatlion,
and properly so.” Id. Morepvey, the committes stressed that.

“monetary stakes are only one factor, to be balanced against
other factors.” Id., This is so, bescause “many cases in public
policy spheres, such as employment practices, free speech, and
othaer matters, may have importance far beyond the monetary
amount involved.” Id.

in considering the proportionality factors, I find that
Plaintiff’s request is proportional te the needs of the case.
The issues at stake are great indeed. The present litigation is
founded upon Executive Order 11246 which was enacted for the
exprass purpose of prohibiting “discriminat[ion] against any
employee or applicant for employment Dbecause of race, color,
religion, sex, or national origin” by Government contractors.
Executive Order 11246 § 202. There is a strong public interest
in preventing employment discrimination, and the OFCCP (like the
EEQC) acts as enforcer to vindicate that interxest, DeNovellis
v. Shalala, 13% F.3d 58, 72 {1lst Cir. 19898}; EEQC v. Thomas
Dodge Corp., 524 F, Supp. 2d 227, 235 (E.D. NWY. 2007); see alsc
Board of Dirs, Of Rotary Int’l v. Rotary Club of Duarte, 481
.85, 537, (1887, The wvery matter of whether a government
contract holder is discriminating against employees and
applicants based on race and/or gender s at stake, thus the
issues in this matter are of high importance.

Moraover, it is evident by the advisory committes note,
that employment practices were specifically considered when
directing the court to evaluate the proportionality of =
discovery reguest. The public policy consideration at stake in
the current matter heightens the importance of the case and
weighs this factor in favor of disclosure. Moreover, though the
public policy consideration is substantial, the monetary stakes
here are also high. By wvirtue of <thsir federal contract,
Defendants have benefitted in the amount of “over
$40,000,000.00” and stand to benefit even more if ultimately
found to not be in violation of Executive Ozdexr 11246.

With regards to the parties’ ©relative access to the
requested information, Defendants are the sole possessors and
sole possible source of their own hiring policies, procedures,
and practices f£rom June 30, 2009 te present. Indeed, Defendants
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are almost entirsly the sole source of all information reguired
for Plaintiff’s allegations of discrimination. As  such,
information asymmetry, as contemplated in the advisory notes,
exists here and weighs in favor of disclosuzre.

nefendants’ argument thabh tha scope of discovery should not
be broadensed on the basis of its previously produced adverse
impact analyses 1s circuitous and unpersuasive. According to
Defendants, Plaintiff “refine(] any data set before calculating
the statistical disparity as part of any determination as to
whether it can support an allegastion of discrimination.”
Howasver, Defendants refuse to provide the very data (which may
very well be found insufficient to support an allegation of
discrimination) reguired for any further refinement. The
information is not only important to the proper vetting and
refinement of the adverse impact analyses which Defendants have
already produced, but is also relevant in that it may tend to
prove ox disprove the existence of discriminatory hiring
procedures on behalf of Defendants. As such, this factor too
weighs in favor of disclosure.

As recognized in my previous ozder, Defendants' concerns
regarding the possible buxden and cost of producing such
information are wvalid and convincing. Howeveyr, Defendants
themselves are almost wholly responsible for the breadth of
pPlaintiff’s veguest. In the Opposition, Defendants continuously
admonished Plaintiff for its delay and its failures to zequest

certain information in 2 timely manner. However, Defendants
have grossly mischaracterized the facts of this case and
deceptivaly represented them to the undersigned. Plaintiff’s

Reply to Defendants’ Opposition revealed an agreement betwsen
the parties to halt litigation in pursuit of global settlement.
Defendants knowingly sought to halt the adjudication of the
Hyrum, Utah facility pending the completion of OFCCP’s Lufkin
and Mt. Pleasant, Texas audits. When Defendants agreed to halt
the litigation process with respect to the Hyrum, Utah facility,
Defendants understood that the remaining audits were in the
initial stages. Dafendants were aware that such a request and
agreement would cause substantial delay (having undergone about
thres vyeéars of investigation at the Hyrum facility by this
stage) and thus cannot now use it as a defense against
production.

Thus, thouwgh there may be a burden placed uvpon Defendants
in production of such information and documents, T find the
burden outweighed by the benefit the information will have in
the journey to the truth. The information will either support
or negate Plaintiff’s allegations of discrimlnation, but will
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certainly assist in its mission of rooting out the presence of
discriminatory hiring by a federal contract holder. The benefit
here is great and the burden is outweighed by the Zforegoing
considerations. Thug, the Defendants shall supplement their
answers to Plaintiff’s First Set of Interrogatories and Request
for Production of Documents and produce all <zresponsive
information and documents from June 30, 2009 to the present.

ii. Information and Documents ralated to race and gender
discrimination complaints asserted against Defendants
from 2002 to present. '

As set forth above, Plaintiff seeks information and
documents regarding any charges or complaints related to race
and gender discrimination asserted against defendants from 2002
to present. Plaintiff seeks such information because it
believes that similar complaints of discrimination are relsvant
to the allegations set forth in thelr complaint. Specifically,
Plaintiff cites Davis v. Precoat Metals, a Div. of Sequa Corp,.,
which found evidence of other employee’s complaints of
discrimination four vears preceding the discovery dispute weze

relevant to establish pretext. See Davis wv. Precoat Metals, a
piv. of Segua Coxrp., 2002 U.5. Dist. LEXIS 13851 (N.D. Ill. July
26, 2002}). In Davis, where the request was tailored to the

same, specific claims of discrimipation that Plaintiffs
asserted, the court found such a request to Dbe “narrowly
tailored” and thus, not overbroad. Id. Accexdingly, Plaintiffs
in this matter assert that its reguest is narrowly tailored,
because it is Limited (1) to the same types of discrimination
alleged in this case; (2} to Defendants’ Hyrum, Utah facility;
and  (3) to a three-ysar perlod preceding the first date of
alieged discrimination in s&ccordance with the case law and
continues to present due to Plaintiff’s allegations of ongoing
discrimination.

Defendants objscted to Plaintiff’s request for the
production of complaints or charges of discrimination and
alleged that such a request was ‘“overbroad.” According to

Defendants, Plaintiff’s  reguest cannot survive the
proportiocnality reguirement set forth in the newly amended FRCP
26(b) (1;. in so contending, Defendants cite Torcasio v. Hew

Canaan Bd. Of BEducation for the contention that a reguest fox
“any and all documents pertaining to any lawsuit or other court
or administrative proceedlngs based on discrimination to which
defendant was a party,” is overbread, of minimal importance, and
would cause too great a burden upon dafendants., The court was
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especially convinced that the burden would be Yoo great upoen
defendants when considering the fact that many “previously-filed
court cases were egually accessible to the plaintiff through
public information sources available to the plaintiff.” Torcasio
v, HNew Canaan Bd. 0f Bducation, 2016 U.8. Dist LEXIS 8103 (D.
Conn. Jan, 25, 2016).

In Torcasio, the plaintiff sought recovery from defendants:
the Town of New Canaan, the New Canaan Board of Education (BOE)}
and, Bruce Gluck. Torcasio v. New Canaan Bd, Of nd., 2046 U.s.
Dist. LEXIS 8103 (D.C. Conn Jan. 25, 2016). Plaintiff was a
former food services emplovee of the Board of Educatien and Mr.
Gluck was the Director of Food Services for the Board of

Education. Id., at *1-3. The plaintiff’s alleged she was
subjected to adverse employment actions ({(disparate treatment)
and a hostile work environment due to her genderxr. Id. The

plaintiff also made allegations of intentienal infliction of
emotional distress and negligent supervision against the town

and the bhoard of education. Id. ~The court considered three
motions to compel, filed by plaintiff, one for each defendant,
under the recently amended Rule 26(b}(1}. Id.

in two interrogatories against the Town of New Canaan,
plaintiff asked defendant to “describe every lawsuit filed in
federal or state court against (defendant] invelving claims of
discrimination in employment or infliction of emotional distress
gince 1995, including the nature of the c¢laims, the names of
parties, the date of complaint and the nature of its
disposition.” Id., at %22-25. The parties agreed amongst
themselves +to limit the regquest to the peried of 2003 to 2013.
The court Ffound plaintiff’s request te be “overbroad to the
extent that it seeks information regarding any and all lawsuits
filed against the Town for claims of infliction of emotional
distress.” Id. Nevertheless, the court compelled defendant to
answer the interrogatories “limited to claims of discrimination
on the basls of gender and/or hostile work environment on the
basis of sexual  haragssment, and olaims for intentional
infliction of emotion distress arising out of the same...” Id.

The court refused however to o<ompel the Town to produce
“all documents or other tangible savidence relating to any law
suit or any other court or administrative proceeding based on
discrimination and infliction of emotional distress to which
TOWN has been a party, other than this lawsuit...” Id., at *25-
Z28. Based upon the recently amended FRCP Rule 26() {1}, the
court found such evidence to bhe of “minimal importance in
resolving the issues” of the case, . Id. Moreover, thes court
found that such materials “filed in previocusly filed court cases
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are likely accessible through public information sources to the
plaintiff.” Id. And the burden upon the defendant in
“obtaining, reviewing, redacting, and most likely sealing some
of the materials sought, such as third-party depositions in
unrelated cases, would be substantial.” Id, '

However, despite denying such a request of the Town, the
Court did ge on to compel the Board of Education to produce
similar docunents, Id., at *43-47. Plaintiff sought “all
documents or other tangible evidence relating to any lawsuit or
any other court or administrative proceeding based on
discrimination and infliction of emoctional distress to which BOE
has been a party, other than this lawsuit” and “documents or
other tangible evidence relating to any charge or allegation of
discrimination filed against BOE with the BEEOC or any other
organization or government agency regponsible for the
enforcement of laws prohibiting discrimination in employment ox
stherwise, or which you have been a party to...” Id. Unlike
the prior request for production, the Court oxdered the Board of
Education to produce “any non-privilege documents relating to
any lawsuits or «charges filed against the BOE claiming
discrimination on the basis of gender, and/or hostile work
environment on the basis of sexuval harassment, £or the time
period agreed to by counsel.” Id. The Court however, refused
to compel production of depositions transcripts of third parties
which may implicate confidential information. Id.

Why the Court refused to compel a request for the
production of complaints and charges against the Town but chose
to compel & response from the Board of Education is unclear. By
the undersigned’s postulation, this was due te a request from
Plaintiff’s immediate employer to be a mors “narrow” request and
more relevant to the case at hand. In any case, findings
regarding the scope of diszcovery are particular to every case
and are “committed almost exclusively to the discretion of the
trial Judge...” and generally decided omn 2an ad hoo basis.
Burns, supra. As such, prior holdings may provide a guldeline
for the undersigned’s decision but shall wnot be applied
formulaically.

Generally, courts have found “othex complaints o F
discrimination against an employer” relevant where the request
is limited to “‘the (a) same form of alleged discrimination, (b}
the same department or agency whers plaintiff worked, and (¢} a
reasonable time before and after the discrimination occurred’
usually 3 to 5§ years.” Williams, supra at *18 (internal
citations omitted); Odeh, supra at *4-5 (internal citations
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omitted) . Moreover, evidence of other complaints of similar
discrimination are relevant  according to  the advisory
committee’s note to Rule 26(b) {1}. The commiittse noted that
“sther incidents of the same type” would still be relevant to a
parties’ claims or defenses under the revised rule. FED. R.
CIV. P. Rule 26(bY {1}, advisory committee’s note (Z015}. In
some cases, courts have permitted a wide temporal scope in
discovery where a party was seeking to show a pattern or
practice of discrimination or seeking to show pretext, so long
as the reguest was limited to the “relevant corporals
department, similarly sltuated employees, time period, and
decisionmakers,” such discovery was permissible. Balderston v,
rairbanks Morse Engine Div. of Coltect Indus., 328 F.3d 209, 320
(7th Cir. 2003): Davis v. Precoat Metals, HNo. 01 C 5689, 202
U.S. Dist. LEXIS 13851, *2-3 (July 26, 2002}. In other cases,
courts have limited the temporal scope in cases of individual
diserimination, because in such cases a broader scope iz often
irrelevant to an individual’s claims or defenses. Brady v. Ltd.
Parts, Inc., 2000 U.S. Dist. LEXRIS 82554, *#5-11 {M.D. Tenn. Oct.
5, 20098}1. _

I the present matter, it is clear that charges and/or
complaints of discrimination of a similar kind to that alleged
in the complaint (race and gendex discrimination}, limited to
the specific facility where the alleged discrimination occurred
(the Hyrum, Utah facility), limited in scope (2002 to present)
are relevant. As expressed by the advisory committee “other
incidents of the same type” are relevant. As  such, other
incidents of discrimination based upon race or gender as allsged
in the complaint are relevant to the present matter, Moreover,
nothing in the amended Rule 26(b} (1) indicates that discovery is
limited to particular time periods =slleged in the complaint.
Rather, discovery im only limited by relevance and
proportionality. As enunciated above, in determining whether a
request is proportional te the needs of the case, the court must
- consider-the following-factorss -the dimportance. of the issues at
stake in the action; the amount in controversy; the parties!
relative asccess to relevant informetion; the parties' resources;
the importance of the discovery in resolving the issues; and
whether the burden or expense of the proposed discovery
outweighs its likely benefit.

Here, as discussed at length above, the issus at stake is
extraordinary. The very matter of whether a government contract
holder is discriminating against employees and applicants based
on race and/or gender is at stake, thus the importance of the
issuas in this matter is high. Moreover, the instant requested
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information is just as important as the evidence of Defendants’
hiring practices, policies, and procedurs.

I do not find that the request is either substantively or
temporally overbroad. The reguest in this matter is akin to
Plaintiff's request of charges and complaints agalnst the Board
of Education. Plaintiff’s reguest is limited to the particulax
Hymum, Utah facility and to the particular types of
discrimination alleged in its complaint. It does not ssak
evidence ¢f all charges and complaints against Defendants with
respect to all facilities and all forms of discrimination. The
request is limited to the direct employer/facility (the Hyrzum,
Utah facility) like the reguest made of the Board of Education,
not a global request of all of Defendants’ facilities, like the

. request to the Town of Canaan, And thus, iz not overtly,

substantively broad. Moreover, though some charges and
complaints  may be available through the public zecords, many
charges or complaints may be solely within the possession of
Defendants. Thus, Just as discussed above, Defendants relative
accass ko the information is grsater than Plaintiffi’s.

Though the temporal scope of discovery which Plaintiff
reguests is pbroad, I do not find it overbroad. The request is
proportional to  issues of the case, alleged enployment
discrimination by a federal contract holdsx, Moraover, as
discussed above, any such overbreadth resulted from an agreement
hetween the parties to halt litigation in pursuit of global
settlement, In fact, if the reguest could be seen as overbroad,
any such overbreadth would be & result of Defendants’ own
actions in agreeing to postpone litigation until investigations
Cinto Defendants?! other facilities were completed. Befendants
szek to leverage a gap in time for which they were, in part, at
fault in order to foreclose and narrow the scope of discovery.
The undersigned <refuses to provide such a platform for
Defendants’ actions. Thus, the Defendants shall produce any
non-privilegad documents and information relating o
allegations/complaints of race or gender discrimination made
between August 1, 2002 and the present, 1n regard to Defendants’
Hyrum, Utah facility.
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CONCLUSTON AND ORDER

IT IS HEREBY ORDERED based on  the foregoing that
Plaintiff’s Motion to Compel is hersby GRANTED.

ORDERED this 22™ day of april, 2016, at Covington,
Louisiana.

Diglksdy enad by LEE J. RUMERD JR
£ CHNaLEE b ROMERD JR,
EfFmadaintstraliva Low Judge, GsUS
D01 OMca of Adminlsirsivo Lew
dudyee, LuCavinglen, SeLA, Galig
Lrcation: Covinglen LA

LEE J. ROMERO, JR.
Administrative Law Judge
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LLS. Department of Labor Office of Adrainistrative Law Judges
603 Piot House Drive, Stie 300
Newport News, Virginia 23606-1904

(757) 872-3009 [Ei DOL Seat
(757} 873-3834 {FAX)

Date: April 27, 1998
Case MNo.: 96-0OFC-2
In the Matter of:

U.5. DEFARTMENT OF LABOR,

OFFICE OF FEDERAL CONTRACT

COMPLIANCE PROGRAMS,
Plaictiff,

V.

VOLVO GM HEAVY TRUCK
CORPORATION,
Defendant.

Pamela A. Gibbs, Esq.,
Debra A. Millenson, Esg.
For Plaintiff

James M. Powell, £sq.,
Gregory P. McGuire, Esq.
For Defendant

Before:
FLETCHER E. CAMPEELL, JR.
Administrative Law Judge

ORDER GRANTING IN PART PLAINTIFF'S
MOTION TO COMPEL DISCOVERY

On Aprll 10, 1998, Plaintiff, the United States Department of Labor's Office of Federal Contract Compllance Programs ("OFCCP"), filed a motion to compel Defendant, Volvo
GM Heavy Truck Corporation ("Volvo™), to respond further to its first and second sets

[Page 2]
of interrogatories. Specifically, Plaintiff requests an order compelling Defendant to: (1} produce information and answer interrogatories about its post-1989 hiring and
employment practices; and (2) identify those documents withheld because of the attorney-client and work-product privileges. Defendant filed a timely response on April 16,
1998,

On December 18, 1995, Plaintiff filed an administrative complaint against Defendant for allegedly viclating Executive Order 11246, secking back pay and benefits for an
affected class of females from March 8, 1987 to present, Injunctive relief, and an order canceling Defendant's current contracts with the federal government and barring
Defendant from participating in contracts with the federal government until such time as It Is in compliance with the executive order. On February 11, 1998, Defendant filed an
answer: (1) denying that it discriminated against female applicants for assembler positions, (2) contending that Plaintifs action was not filed within an appropriate statute of
limitations period and (3) contending that Plaintiff falled to meet the procedural prerequisites to filing an administrative action regarding alleged discrimination for any period
other than January 3, 1998 to December 31, 1988, since it made no Investigation or findings and did not condliate with Defendant for any period other than January 1, 1988 to
December 1988,

On December 15, 1995, Plaintiff fled its first set of interrogatories and request for production of documents, which sought information about the assembler position, Volvo's
pracedures for filling vacandes including its selection and hiring process during the period from March 7, 1987 to the present, and Volvo's computerized personnel and payreli
systems. Plaintiff has also filed @ second set of interrogatories and request for production of documents concerning Defendant's fforts to obtain and preserve the testimony of
company officials involved in the selection and hiring process from March 7, 1987 to the present.

Defendant complied with the requests for lists of individuals hived, personnel files, applications, interview notes, and other documents relating to hiring during 1987, 1988,
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and 1989. However, Defendant has abjected to and refused to answer any requests that sought information about its selection and hiring process beyond December 31, 1989,
Defendant has also refused to answer Interrogatories number 34 and 35 of Plaintiffs second set of interrogatories on the same grounds, Defendant also objected to
interrogatory numbers 5 and 9 of Plaintiffs first set of interrogatories on the grounds of attorney-ciient and work-product privileges. Plaintiff then filed the motion to compel
described above.

ISSUES

1. Whether Defendant should be compelled to produce information about its post-1989 hiring and employment practices.

1. Whether the documents withhald from discovery by Defendant because of the attorney-client and attorney work-product privileges have been described in sufficient
detall,

[Page 3]
DISCUSSION

1. Post-1989 employment data

Discovery rules, particularly with respect te employment discrimination cases, are to be construed liberally in favor of the party seeking discovery. Sweat v. Miller Brewing
Company, 708 F.2d 655 (11th Clv. 1983) (noting that libera! discovery rules are applied in Title VII litigation); Arbrey v, United Parcel Service, 798 F.2d 679, 684 (4th Cir.
1986), cert. denied, 480 U.S. 934 (1987) (the scope of discovery in Title VII cases is geared to allowing plaintffs to proceed under either a disparate treatment or pattern or
practice theory, or both).

Defendant argues that, because Plaintiff has made no investigations or findings and did not coricliiate for perieds after December 31, 1988, hiring practices after this date are
irrelevant and discovery is unwarranted. Plaintiff acknowledges that it has not undertaken these procedures as regards post-T988 conduct but argues that the conduct is still
relevant to the case and discoverable.

The case law supports Plaintiffs position. In U.S. Department of Labor v, Jacksonwille Shipyards. Inc., Case No. 83-CFC-1, AU Order, March 10, 1989, the compliance

Investigation conducted by the OFCCP only covered 1985. The administrative law judge reasoned that (1) separate conciliation efforts for each additional period of time would
be impractical and inefficient; (2) since the case Is already In litigation, additional conciliation efforts regarding continuing unlawful conduct would be futile; and (3) evidence of
post-I 985 conduct is refevant to the case because 1t is challenged in the complaint. Id. Thus, the administrative faw judge allowed the post-1985 discovery, citing Uniroyal,
Inc., 77-OFCCP 1, 26 (Final Declsion of the Secretary, June 28, 1979}, which stated: "I note that the (Fxecutive) Crder containg no time limits on the perlods that the
Government can engage in discovery, so long as the discovery is related to the contractor's compliance with the Executive Order." Jacksenvllle Shipyards, supra, at 2,

The situation in the present case Is very similar to that in Jacksonville Shipyards. Plaintiff alleged in its administrative complaint that Defendant discriminated against female
applicants for assembler positions from March 7, 1987 to the present, and, thus, evidence of post-1988 conduct s relevant. Additional conciliation efforts for each period would
thwarl the goal of efflcient resolution of pattern and practice claims. Defendant has not sought te distinguish Jacksonville Shipyards from the present case, nor has it offered
case law to the contrary. The fact that all but one of the officials who conducted Volve's interviews and made hiting recommendations in 1988 have left the plant does not
necessarily lead to the conclusion that the company s not continuing to
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discriminate and does not preclude discovery on the issue. Nor does Plaintiffs lack of evidence as to post-1988 conduct, as alleged by Defendant, prevent it from seeking such
evidence to show continuing uniawful conduct through discovery, particularly in light of the broad discovery allowed in employment discrimination cases, Thus, I overrule
Volvo's ohjections to OFCCP's request for post-1989 employment data.

II. Attorney-Client and Work Product Privilege

Plaintiff argues that Defendant's assertion of the attorney-client and work-product privileges in response to interrogatories 5 and 9 was Improper and insufficiently specific.
Defendant, in its response fo this motion to compel discovery, has supplemented its responses to the interrogatories to reflect that the documents protected by the privilege
are specifically:

1. Any notes taken by Volvo's attorneys after inffiation of the compliance review during conversations with Velvo company officlals regarding hiring and selection
decisions. These documents were prepared in anticipation of litigation, reflect the mental impressions of Volve's attorneys, and contain confidential attorney-client
privileged communications.

2. Memoranda, letters, statistical summaries and other data summaries prepared by Volvo's atterneys regarding their mental Impressions of the case and legal
strategies for responding to the compliance review and enforcement action. These documents were prepared in anticipation of litigation, reflect the mental
impressions of Volvo's attorneys, and contain confidential attorney-client privileged communications.

3. Memoranda, letters, statistical summaries and other data summaries prepared by Voivo's company officials at the direction of Volvo's attorneys and in
formats requested by Volvo's attorneys. These documents were prepared In anticipation of litigation, reflect the mental impressions of Yolve's attameys, and
contain confidential attorney-client privileged communications,
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4. Legal memeranda prepared by Volvo's attorneys, These documents were prepared in anticipation of litigation, reflect the mental impressions of Volvo's
attorneys, and contain confidential attorney-client privifeged communications.”

Even If Defendant’s initial response to the interrogatories did not sufficlently identify the documents protected by privilege (which T need not decide), the supplemented
response is sufficiently clear. Defendant has satisfactorily described decuments which it is legally entitled to withhold from cdiscovery.

[Page 5]
ORDER
For the above reasons, it is ORDERED that Plaintiffs motion to compel discovery Is hereby GRANTED in part

1, Defendant is required to produce information and answer interrogaterias abeut its post-1989 hiring and employment practices as it has for such practices between 1987
and 1589.

2. Defendant has sufficiently described these documents protected by attorney-client and work-product privileges and need not further respond to Interrogatories 5 and 9 by

more specifically identifying the protected documents, Thus, Plaintiff's motion to compel more specific identification of these documents is DENIED.

FLETCHER E CAMPBELL, JR
Administrative Law Judge

FEC/cow

Newport News, Virginia
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