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DATE: January 18, 1993
CASE NO. 89-0FC-5
IN THE MATTER OF
OFFICE OF FEDERAI CONTRACT
COMPLIANCE PROGREMS, T
U.5. DEPARTMENT OF LAEOR,
PLAINTIFF,

V.

CLTY PUBLIC SERVICE OF
SAN ANTONIO,

DEFENDANT.

BEFORE: THE ASSISTANT SECRETARY IFOR
EMPLCOYMENT STANDARDS
DECISION AND REMAND CRDER

The central issue in this case 1s the permissible scope of
an investigatvion based on a complaint under gection 303 of the
Rehabilitation Act of 1973, as amended {section 303 or the Act),
29 U.S.C. § 793 (1988). The Administrative Law Judge {ALJ) neld
that an investigation :nto all the physical standards for hiring
new employees in all -“obs based on a complaint by one appilicant
that he was denied two positions constitured an unreasonable
search under the Fourth Amendment. The ALJ recommended that the

complaint in this case be dismissed. I find, as discussed below,

¥ The caption is corrected pursuant to 41 C.F.R. §§ 60-30.5(a),
60~-741.29(b) (1983).
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that the 0ffice of Federal Contract Compliance Programs {(OFCCPR)
had the authority, consonant with the Fourth Amendment, to
conduct an investigation somewhat broader than the facts and
circumstances of denial ¢f emplovment to the complainant, though
not as sweeping in scope as that sought by OFCCP.
BACKGROUND .

Nicholas Mireles filed a complaint with the Office of
Federal Contract Compliance Programs on February 11, 1985,
alleging that he had been discriminated against by Defendant on
January 5, 1985, when it refused to hire him as a meter reader
because he had a congenital back disorder. Plaintiff's Exhibit
{(P)~-1. Mr. Mireles also alleged that he had been denied another
position by Defendant for the same reason in November 1983. ¥
QFCCP notified Defendant of the complaint and, in attempting to
reach an agreement on a mutually convenient date for the on-site
investigation, OFCCP informed Defendant on October 8§, 1985, that:

{tlhe onsite investigation will consist ¢f reviewing

and copying documents deemed pertinent to this

investigation. Such documents will include, but not

necessarily be limited to, application forms, medical

questionnaires and physical examination forms, for the

past 24 months, for those applicants denied employment

for medical reasons. Interviews will be conducted with

incumbent employees, including medical personnel
involved in the employment process,

p-3.

2/

Plaintiff is not seeking relief for the refusal fo hire
Mr. Mireles in 1983 because the complaint here was filed more
than 180 days after that alleged instance of discrimination.
See 41 C.F.R. § 60-741.26(a}.
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Defendant cbjected to an investigation of this scope,
stating on October &, 1885, thart:

[blefore any investigation commences, we will need a

written explanation of the reasons and authority for

the requested on-site investigation and for the

expansive document review and interviews envisionad by

your letter. The broad investigation you have proposed

far exceeds the scope of the narrow charge filed by

Mr. Mireles, and we qusstion whether OFCCP has

authority to expand its investigation bevyond "the

specific allegations contained in the charge.
P-4, OFCCP responded to Defendant’'s cobijection on October 22,
1985, explaining that "Mr, Mireles{')![complaint] states that 'I
know these people are not giving me 3 chance nor are they giving
other people like myself a chance.' The OFCCP is obligated to
broaden its investigation to include [Defendant's] overall
compliance with its affirmative acticn obligations." P-35.

in a further exchange of correspondence, Defendant took the
position on August 28, 1986, that it "would have little objection
£o an cn-site investigation” of the narrow charge Ziled by
Mr., Mireles. Defendant cbjected, however, L¢ what >T
characterized as a "fishing expedition” based on conly cne
complaint., P-14. Relying on what it considered "directly
controlling" case law, Defendant took the positien that "under
the circumstances of this case the proposed on-site investigaticn
would be improper and clearly beyond OFCCP's authoritv.” Id.

The parties were unable to agree on the scope of the
investigation and the complaint in this case was filed on

November 28, 1988. It alleges that Defendant's refusal to permit

an investigation violated the Act and regulations, and seeks an
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order reqguiring Defendant to permit OFCCP access to its premises
for an investigation. A hearing was held on September 27, 1989,
and the ALJ submitted a Recommended Decisicn and Order (R. D. and
0.) on April 4, 1980,

The ALJ found that Defendant did not "expressly or
impliedly" consent to the search by OFCCP by ente;}nq into
contracts with the government. Those contracts include clauses
requiring Defendant o comply with section 503 and its
implementing regulations. Among other things, the regulations

provide that:

Each prime contractor and subcontractor shall permit

access during normal business hours to its places of

business, books, records and accounts pertinent to

compliance with the Act, and all rules and regulations

promulgated pursuant thereto for the purposes of

complaint investigations, and investigations of

performance under the affirmative action clause
41 C.F.R. § 60-741.53 (1993). The ALJ held that consent is an
exception to the warrant requirement of the Fourth Amendment only
where it 1s veluntary. He found, however, :that Defendant "did
not voluntarily assume the obligations of Section 503  because
it] is statutorily required to provide utility service to all
users including the government."” R. D. and C. at 4.

The ALJ also held that Plaintiff did not meet each of the

standards set forth in United States v. Mississippi Power and

Light Co., 638 F.2d 889 (5th Cir. 1981), cert. denied New Orleans

Pupblic Service. Inc. v, U.S. 454 U.S. 892 (1981}, and Marshall v.

Bariow's., Inc., 436 U.5 307 (1978), for issuance of a warrant or

its equivalent. The proposed search, the ALJ found, was not
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initiated based on specific evidence of an existing violation,
nor wag it based on reasonable legislative or administrative
standards or pursuant to an administrative plan containing
apecific neutral criteria, R. D. and O. at 6. The ALJ also held
that the search was not properly limited in scope. - Id. at 5.
Plaintiff filed exceptions to sach of these findiqgs by the ALJ
and Defendant filed a response. In addition, Defendant moved to
strike Plaintiff’s exceptions as untimely.

DISCUSSION

I. Defendant's Motion £o Strike Plaintiff's Exceptions

Plaintiff's exceptions to the R, D. and 0. were due under

the requlations 14 days from the date Plaintiff received the R,

D. and 0. 41 C.F,R. 60~-30.28. Plaintiff requested and was
granted an extension of time to May 23, 1980, to file its
exceptions. Plaintiff's exceptions were mailed to the Assistant
Secretary on the evening of May 23, 1990, and they were received
on May 30, 1990. Defendant argues that exceptions are not filed
until actually received by the Assistant Secretary. Defendant
asserts therefore that the Assistant Secretary should strike
Plaintiff's exceptions and that Defendant is entitled to entry of
an order affirming the R. D. and 0.

There is nothing in the OFCCP Rules of Practice for
Administrative Proceedings to Enforce Equal Opportunity under

Execqtive Order 11246 {Rules of Practice), 41 C.F.R. Part 60-
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30, ¥ specifically stating when a document is considered “filed"
for complying with the time limits in that regulation. The
Secretary has held in another context, however, that mailing a

document constitutes "filing” it. See Rex v. Ebasco Servicas

Inc., Case No. 87-ERA-6, Sec'y. Dec. Apr. 13, 1987, slip op.

at 2-3. The Rules of Practice also do not providg_for specific
consequences for a party failing to meet the time periods in

41 C.F.R. § 60-30.28. Even where no exceptions are filed after
submission of a recommended decision by an ALJ, the recommended
decision does not become final. Only the Assistant Secretary has
the authority to issue a final Administrative order. 41 C.F.R.

60~-30.30; see OFCCP v. Star Machinerv Co., Case No §3-0FCCP-4,

Sec. Decision and Order Sep. 21, 1583, Daily Lab. Rep. (BNA},

No. 188, Sep. 28, 1983, page E-1. Although the time limits for
filing exceptions may not be lightly disregarded, Defendant has
not asserted that it has been prejudiced by Plaintiff's mailing
its exceptions on May 223, 15890. Defezndant recsived Plaaintiff's
exceptions on May 31, 1990, and did neot request an extension of

time to file its response, which was filed on June 9, 1990, ¥

- r

¥ These rules of practice have been incorporated in the

regulations implementing section 503 and are applicable to

administrative proceedings brought uander the Act. 41 C.F.R.
§ 60-741.25{b}.

¥ In Defendant's Motion for Crder Granting Stay of Proceedings
and Leave to File Motion to Strike and Setting Briefing Schedule,
Defendant raguested that its time to file its response to
Plaintiff's exceptions be extended until 14 days after the
Asgistant Secretary's decision on Defendant's Motion to Strike.
Since Defendant has filed its exceptions, this moticon is moot.
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Defendant's motion to strike Plaintiff's exceptions to the ALJ's
R. D. and ¢. is denied.

I1. Consent to Search

A. The existence of ﬁonsent

There is no dispute that Defendant signed a contract with
the government which provided that "[Defendant] agrees to comply
with the rules, regulations, and relevant orders of the Secretary
of Labor issued pursuant to the Rehabilitation Act of 1973, as
amended.”" P-16, General Services Administration Areawide Public
Utility Contract, Supplemental Provisions, 4 1&6(b). Those
ragulations, of course, include 41 C.F.R. § 60-741.53 quoted
above.

The ALJ found, however, that Defendant did not voluntarily
enter into the contract here because "it is statutorily required
to pfovide utility service to all users including the
government.” R. D. and O at 4. The consequences of applying
this rationale would be substancial, extending far btevond the
OFCCP contract compliance EEO programs. Under che ALJ's
construétion, any provision cf & Federzl govarnment contract
would not be binding on the contractor, unless it was also
required by local statute and/or regulation.

I reject this conclusion for the same reasons it has been
rejected by the Department of Justice, Cffice of Legal Counsel,
in analogous circumstances., Utilities which had refused to enter
in%é'formal contracts with the government argued that they were

not bound by the provisions of secticn 8{d) of the Small Business
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Act, ¥ because “"state law compels them to serve all customers,
including the fzderal government, and this compulsion vitiates
any consent on their part te the federal contract provisions.'
Memorandum for Clyde C. Pearce, Gensral Counsel, General Services
Administration from Douglas W. Kmiec, Deputy Assistant Attorney
General, Office of Legal Counsel, March 27, 1987 {OLC Opinion}.
The Department of Justice rejected this argument because "[bly
engaging in a business which is a legally-established and
raequlated monopoly, utilities must be deemed to accept both the
benefits and burdens zttendant upon that status.” OLC Cpinion
at 5 (footnote omitted.) For the same reasons, Defendant here
must be deemed to have accepted the requirements of Section 503
and the regulations by engaging in utility service. I find that
Defendant has consented to be searched by the government for the
administration and enforcement of sectiocn 503,
B. The scope of the consent

The conclusion that Defendant did consent -0 be searched for
enforcement of section 503, howeveyr, does not resolve the
question of the nature and extent of the consent. Plaintiff
apparently takes the position that Defendant has consented to any

search of whatever scope COFCCP chooses to make. ¥ In light of

¥ pub. L. Ne. 35-507, § 211, codified at 13 U.S.C. § &37(d} (2),
regquires that small businesses, including those owned by socially
and economically disadvantaged individuals, "shall have the
magimum practicable opportunity to participate in the performance
of contracts let by any federal agency. "

8 TIndeed, Plaintiff appears to argue, in a footnote criticizing
First Alabama Bank of Montgomery v. Donovan, 682 F.2d 714 (llth

{continued...!
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the language of the statute and regulations, I cannot agree.

The Act provides that, when a complaint is filed with the
Department of Labor, "I[t]lhe Department shall promptly investigate
such complaint zand shall take such action thereon as the facts
and circumstances warrant, consistent with the terms of such
contract and the laws and regulations applicable théreto."

29 U.8.C. § 793(b) (emphasis added). The regulations requiring
access to contractors' premises provide for two kinds of
investigations, "complaint investigations, and investigations of
performance under “he zffirmacive action clause {compliance
reviews]. . . ." 41 C,F.R. § 60-741.53. It seems clear,
therefore, that a complaint investigation is distinct from, and
ordinarily would be more narrow than, a compliance review. In
addition, the scope of a complaint investigation should be
reasonably related to the violations alleged in “such complaint.®

Since I have found that Defendant did consent to a search
here, the cases and principles on issuance of warrants for
administrative investigations, discussed at length by the parties
in their briefs, are not directly controlling. However, the

cases considering the appropriate scope of a warrant based on an

¢¢...continued)

Cir. 1982}, that Defendant has consented to any search, even one
which is unreasonable, hecause "searches which are ‘reasonable’

under {the} Fourth Amendment . . . are . . . permissible, with or
without consent." Plaintiff's Exceptions to the Recommended
Decision of the Administrative Law Judge, page 24, note §
{emphasis in original.) This appears to be inconsistent with the

position taken by the government in First Alabama Bank, and with
the holding in United States v. Zap, 328 U.S. 624, 628 {1946}
that consent to a search granted by contract extends only to a
search which is reasonable. See discussion in First Alabama Bank
of Montgomery v. Donovan, 692  F.2d at 719-720.
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emplovee complaint are instructive because, by its consent,
Defendant has waived its Fourth Amendment rights wihich would
otherwise be protected by the warrant application process,
The United States Court of Appeals for the Third Clrcuit

considered language similar to section 303 (k) in Marshall v,

North American Car Co., 626 F.2d 320 {3d Cir. 1980). Under

section 8(f} of the Occupational Safety and Health Act of 1870,
29 U.S.C. § 657(f), the Secretary investigates emplovee
complaints zlleging viclation of a safety or health svandard. If
the Secretary determines there are reascnable grounds to helieve
that "such violation . . . exists,” he 1s required to conduct a
"special inspection . . . to determine if such violation

exists." The phrase "such vicolation," together with the
provision for a “special inspection,” which is distinct from an
inspection under section 8{a) pursuant to a general
administrative plan, "indicate(s] that Congress contemplated that
these inspections would bear some relationship to the employee
complaint." 626 F.2d at 323. The court held that "the scope of
the inspection must bear an appropriate relationship to the
viclations alleged in the complaint.” Id. at 324. Similarly
here, the Act authorizes the Secretary to conduct an
investigation of "such complaint," and the regulations draw a
distinction between “"complaint investigations" and
"investigations of performance under the affirmative action
clausé [compliance reviews].” [ conclude, therefore, that

Defendant has consented to an investigation o¢f the same scope as
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would be permissible under a warranc issued cn the basis of

Mr. Mireles' complaint, that is, one which 1ls reasconably related

to the allegations in the complaint.

ITI. The Proper Scope of the Investigation

Plaintiff sought to conduct an investigation into thé
application process for all applicants denied employment for any
medical reason for two years before the investigation. Defendant
apparently was prepared to cooperate fully with an investigation
of what it viewed &s the narrow complaint filed by Mr. Mireles,
i.e., whether denying him a meter reader Iob because of his back
condition violated section 503. The ALJ held that "the facts
and circumstances do not warrant the broad search requested by
OFCCP . . . . [Tlhe Mireles' [sic] complaint fails to
substantiate any similar violation concerning other handicapped
individuals." R.D. and O. at 5.

In a number of cases arising under OSHA, CoOurts hnave
considered whether probable cause existed L0 supplrt & warrant,
and the proper scope of the warrant, based on an employee
complaint. Plaintiff argues that the investigation proposed here
was properly limited and would meet the standards enunciated in
Fhose cases. T find, however, that the law developed in those
cases supports an investigation somewhat narrower than that
proposed by Plaintiff, but broader than that to wnich Defendant

would have agreed.

In Burkart-Randall Division of Texrtron, Inc. v, Marshall,

625 §.2d 1313 {7th Cir, 1980), the court held that OSHA may
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conduct an insgpection of an employer's entire workplace based on
a specific employse complaint. 625 F.Zd at 1324. Three years
later, however, =he Seventh Circuit limited the breadth of that

decision, holding that “{Burkart-Randall] does not mandate that

employee complaints always justify issuance of a géneral warrant

suthorizing inspection of an entire fagility . . . ." Doncvan v,

Fall River Foundry Co.. fnec., 712 F.2d 1103, 1l1ll {7th Cir.

1983). The court in Fall River Foundry reached a conclusion on

the Secretary’s authority to review documents and records
particularly relevant here. After noting the Supreme Court's

comment in Marshall v. Barlow's. Inc., 436 U.S5. 307, 324 n. 22,

that *[d)elineating the scope of a search with some care is

particularly important where documents are involved," the court
said:

The need for appropriate specificity and limitations
[in the warrant application] is greatest when the
Secretary seeks documents and records of the emplover.
Very few, if any, reported violations would justify
OSHA personnel's rummaging through the enctire files of
a company in order to determine what, if any,
information pertinent to the employee complaints might
be found. The Secretary has an obligation to limit its
[sic] inspection of documents to those that bear some
clear relevance to the conditions about which
complaints have been received.

712 F.2d at 1lll.

Ancother case often cited as supporting an establishment-wide

inspection based on an employee complaint ig Hern Iron Works,

Inc. v. Donovan, 670 F.2d 838 (39th Cir. 1982), cert. denied, 433

U.S. 830 (1982). But Hern Iron Works has been distinguished

hecause "the (alleged] viclation pertained to the company's
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ventilation system {so thar] 'inspection of the entire
establishment was necessary to detect ventilation hazards.'”

Donovan v. Sarasota Concrete Co., 693 F.24 1061, 10698 {ilth Cir.

1982y . The employee complaint in Sarasota Concrete dealt with

improper maintenance of the emplover's cement mixer trucks. The
court held that "the complaint represented suffiq%ent prohable
cause to inspect Sarasota's trucks and any area of the workplace
reasonably related to the complaint, [but] a full scope
investigation of unrelated areas was not Jjustified.” Id.

in West Point-Pepperell, Inc. v. Donovan, 689 ¥.2d 950 (1ilth

Cir. 1982), OSHA sought a warrant to conduct cotton dust testing
in ten areas of a textile plant, including two areas where the
use of respirators was not required. OSHA had received a
petition signed by over 300 employees, as well as several
employee letters, and had conducted 70 interviews, all indicating
violations of COSHA's cotton dust and respirator standards. The
court held that "+he scope of the inspection zuthorized by the
warrant bears a reasonable relationship to the emplovee
complaints."” 689 F.2d at 963. The warrant did not authorize air
sampling throughout the mill, but limited it to ten specific
areas. Ailr sampling in the two areas where respirators were not
required was reasonably related tc the employee complaints

because those areas did generate cotton dust. Id. *

¥ The court in West Point-Pepperell took note of the two lines
of cases on "full-scope” inspections and "appropriate
relationship” inspections based on employee complaints, but
declined to adopt either apprsach because the warrant in the case

{(continued...)




Plaintiff argues that the scope of the investigation
proposed here was reasonable for two reasons. VYirst, Mr. Mireles
alleged in his complaint that Defendant was not "giving other
people like myself a chance, " which Plaintiff asserts indicated
that Defendant was rejecting job applicants for medical reasons
other than back conditions. Plaintiff’s Exceptions at 486,
Second, Plaintiff relies on the testimony of two Equal
Opportunity Specialists (EOS) who reviewed the complaint before a
decision was made to conduct an on-site investigaticn. They both
concluded, based on their training and experience, that certain
facts alleged in the complaint were evidence of a broad policy of
axcluding applicants for medical reasons: Mr., Mireles was
otherwise gqualified for the job but was rejected aiter the pre-
employment physical examination; Mr. Mireles was rejected for two
different jobs at different times for the same reason: and
Mr. Mireles was told he was not gqualified for any field jobs.

Id. at 47.

Mr, Mireles' statement :that he knew Defendant was not
"giving cther [pjeople like My Self [sic] a chance,” without
more, is a2 slim reed on which to place the burden of justifying
an investigation of this scope. To begin with, this comment
could mean Mr. Mireles thought other applicants with back

conditions were being rejected, rather than all applicants with

Yy, .continued)

limited the scope of the inspection to one which bore a

reasonable relationship to the employee complaints. 689 F.2d
at 963.
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handicaps which, undar the Act, ¢an range from epilepsy Lo high

hlood pressure. See OFCCP v. PPG Industries Inc., Case No.

86-0FC-9, Dep. Ass't. Sec. Dec., Jan. 2, 1989, slip op. at 15

n.4; OFCCP v. Washinagton Metro. Area Transit Auth., Case No.

84-0FC-8, Ass't. Sec. Dec., Mar. 30, 1988, slip op.-at 21-23,
Moreover, there is nothing in the record to show ;pat Plaintiff
made any attempt to develop further information about this
allegation, even simply asking Mr. Mireles what he meant by it.
See Deposition of EOS Eleazar Salazar &t S

The knowledge and experience of the OFCCP investigators is
relevant to evaluatring the nature of the violation actually
alleged in the complaint. The complaint here described in
considerable detail Defendant's treatment of Mr. Mireles. It
stated that Mr. Mireles was told by the company doctor in 1983 he
twas born with & Dislocated disk that didn't joint wright to My
spinalcord [sicl.” P-1l, attachment at 2, Conmplainant asserted
that he had never had any problem with his back. Id. An
employee in Defendant's personnel office told him in 1285 he was
not qualified for any outside field work. Id. at 4. These
allegations are sufficient tec form the pasis for an investigation
of Defendant's policy on hiring individuals with back conditions
for outside field work because an investigation of that scope is
reasonably related to the allegations in "such complaint.” But
withgut some additional fact{s] or credible allegation{s] which
could form the basis for a reasonable belief that Defendant was

discriminating against individuals with other handicaps, I find
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that expanding the investigation beyond discrimination on the
pasis of back conditions was unreasonable. Defendant cannot be
deemed to have consented to an investigation of such scope in the

clircunstances.

IV. Rezsonableness of Investigation Beyvond that to which
Defengant Consented.

Plaintiff argues that even if Defendant did ot consent to
the search sought here, the proposed investigatilon meets the

standards in Marshall 7. Barlow's. Inc. for the rssuance of a

"warrant or its equivalent.” The Court held in Marshall v.

Barlow's, Inc., that the Warrant Clause of the Fourth Amendment

protects commercial buildings as well as private homes. 436 U.S3.
at 311. An agency seeking to conduct an inspection or
investigation for enforcement of federal law must obtain a
"warrant or its equivalent. . . ." Id. at 325. To obtain a
warrant, the agency need not demonstrate "probable cause in the
criminal law sense. . . ." Id. at 320. Rather, the Court said,
"for purpeoses of an administratlve search . . . probable cause
justifying the :ssuance of a warrant may be based . . . on
specific evidence of an existing violation (or] on & showing that

'reasonable legislative or administrative standards for

conducting an . . . inspection are satisfied with respect to a
particular [establishment].'" Id. at 320-321 i(citation and
footnote omitted) . ¥

¥ plaintiff, of course, did not obtain a warrant here. But, in

United States v. Mississippi Power & Light Co., 638 F.2d 889, 907

{GEh Cir. 1981}, a case involving the same administrative
{continued...}
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Plaintiff discusses at length the two avenues an agency may
pursue to demonstrate probable cause for the issuance of a
warrant — "specific evidence of an existing viclation” or
compliance with "reasonable legislative or administrative

standards for conducting an . . . inspection . . . %" Marshall

v. Barlow's. Inc., 436 U.S5. 307, 320. Under either approach,

however, "the specific search [must be measured] against the
broad fourth amendment test of 'reasonableness'., Camara v,

Municipal Court, 1967, 387 U.S. 323 [sic] . One element cf

the question . . . is whether [the search] is properly limited in

scope. [Camara v. Municipal Court] 436 U.S. at 323 ... ."

United States v. Mississippi Power & Light Co., 638 F.2d at 3907.

AY a search based on specific evidence of an existing
viclation, the proposed investigation wag too broad. For the
reasons discussed above in section III, Plaintiff had little or
no basis to balieve that Defendant was discriminating against
handicapped individuals cother than those with back conditions.
in other words, Plaintiff had probable cause to investigate only
the treatment of Mr. Mireles and other applicants with back
conditions who had applied for outside field work. "[W]hen

nothing more is offered than a specific complaint relating to a

localized condition, probable cause exists for a search to

¢, ..continued)

procedures applicable here, the court held that OFCCP's
procedurss meet the requirement of Barlow's that "a formal
judicial warrant is not required in all administrative searches
if the enforcement procedures contained in the . . . regulations

provide . . . safegquards roughly equivalent to that contained in
traditional warrants."




18
determine only whether the complaint is valid.™ Donovan v.

Sarasota Concrete Co., 693 F.2d at 10869.

Defendant argues that the Mireles complaint was not even
sufficient evidence of a violation to establish probable cause
for an investigation of Defendant's denial of employment to
Mr. Mireles. I reject that position. "[T]he evidence of a
specific violation reguired to establish administrative probable
cause [is] less than that needed to show a probability of a
viplation [but] must . . . show that the proposed search is based
upon a reasonable belief that a violation has been

.

committed . . . .®™ West Point-Pepperell, 68% F.2d at 358. The

court in West Point-Pepperell alternatively characterized the

amount of evidence required as that "sufficient to support a
reasonable suspicion of a violation,” id., or "some plausible
basis for believing that a vieolation is likely to be found.” Id.

(quoting Marshall v. Horn Seed Co., 647 F.2d 96, 102 ‘emphasis in

original)). Thus, for example, in S$arasota Concrete. an employee

complaint established probable cause to investigate the specific
allegations in the complaint "and any area of the workplace
reasonably related to the complaint . . . ." 6933 F.2d at 1069,

Cf. EEQC v. A.BE, Staley Mfg. Co., 711 F.2d 780, 786 [7th Cir.

1983), cert. denied 466 U.S., 936 (1984) {"The EEOC need not

demonstrate probable cause [in a subpoena enforcement proceeding]
pefore it is entitled to information . . . . In many instances,
the purpose of the EEQOC investigation is to determine whether

probable cause does in fact exist”). The complaint here was
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detailed and specific encugh for Plainciff to form a reasonablé
belief that the Act had been vieclated. ¥

Plaintiff also asserts that it had probable cause for the
search nhere because it was initiated pursuant to reasonable
administrative standards, or an administrative plam containing
specific neutral criteria. ¥/ The "administrative plan® relied
on by Plaintiff is to conduct an on-site investigation of every
complaint which meets the standards set forth in 41 C.F.R. § 60~
741.26. See Plaintiff's Exceptions ar 40-4l. Those standards
are that the complaint must have been filed by an employes, an
applicant for employment, or an authorized representative; the
complaint must be written and signed; 1t must identify the
alleged discriminatee; it must verify that the complainant meets
the definition of a handicapped individual:; and it must contain a
description of the acts considered to be a viclation. Id.

As a plan for determining which complaints to investigate

and which to close without investigation, the provisions of

¥ pefendant's argument that the merits of this case are

controlled by Smith v. Olin Chemical Corp., 355 F.2d 1283 (5th
cir. 1977} shoUld be made to the ALJ and the Assistant Secretary
if a hearing on the merits is held. It is not a hasig for

refusing to permit an investigation. EEOC v, A.E. Staley MEfg,
Co., 711 F.2d at 781.

%  although the two phrases - "reasonable legislative or

administrative standards for conducting an inspection' and "an
administrative plan containing specific neutral criteria®™ - are
often viewed as separate elements of the probable cause
determination, see United States v. Mississippi Power & Light
Ca., 638 F.2d at 307, 1t appears that the court’'s use of the
Tatter phrase in Marshall v. Barlow's was simply a reformulation
of the former phrase from Camara v. Municipal Court. See

Marshall v. Barlow's. Inc., 836 U.S. at 320, 3Z3.
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41 C.F.R. § 60-741,26 are unexceptionable. But that regulation
contains no standards for determining the appropriate scope of
the investigation or criteria to guide compliance officers on
when it is appropriate to broaden the investigation beyond the
specific allegations of the complaint, For example, in Sarzsota
Concrate the court suggested that a complaint of ia specific
viclation plus a past pattern of vioclations may be prcbable cause
for a full scope inspection.” 693 F.2d at 106%. In this case,
receipt of several complaints from different individuals alleging
denial of employment for different handicapping conditions may
have constituted probable cause for the breadth of the

investigation proposed by Plaintiff. See, e.g,, QFCCP v.

Southern Pacific Transportation Co., Case Nos. 79-0FC-10A, 10B,

17, 19, 80-0FC-17, Sec'y. Dec. and Order of Remand on cther
grounds Feb, 24, 1994.

The decision to conduct an investigaticn covering "the past
24 months, for -hose applicants denied employment for {any]
medical reason" was not based on an administrative plan or a
regulation with explicit criteria. It was based on Mr. Mireles'
statement that he knew Defendant was not "giving other people
like [him] a chance," and the compliance officers' belief,
grounded only on their experience with other contractors, rather
than specific evidence relating to this contractor, that
Defandant "most likely had {a] policy in effect that excluded

qualified individuals with handicaps . . . .”" Plaintiff's

Exceptions at 45. Without explicit criteria to guide and
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constrain it, such a decision violates the Fourth Amendment
because it "devolves aslmost unbridled discretion upon executive
and administrative officers, particularly those in the field, as

to when to search and whom to search."” Marshall v. Barlow's

Inc., 436 U.5. at 323. Plaintiff's position would convert a
significant number of complaint investigations inté virtual
compliance reviews, ¥/ without the need to meet any of the
standards which should be applicable to the initiation of an

investigation of that scope. See discussicn in United States v.

New Orleans Public Service IZnc., 723 F.2d 422, 428 ({5th Cir.

1984), cert. denied 469 U.S. 1180 {(19853); Donovan v, Wollaston

Allovs Inc., 695 F.2d i, 5 (lst Cir. 1982) (probable cause for a
full-scope investigation shown by adherence to detailed, specific
“Region I Targeting Alternative Project” standards for selection
of employers for inspection).

Accordingly, I hold that Plaintiff demonstrated probable
cause to conduct an investigation covering only the treatment of

Mr. Mireles and Defendant’s policy on hiring applicants with back

conditions.
YV, OQOrder

The ALJ recommended that the complaint in this case be

4 plaintiff argues that by limiting the investigation tO

whether Defendant had a policy of refusing to hire applicants for
medical reasons, and not extending it to Defendant's treatment of
current employees, the investigation was properly limited. But
Plaintiff has not shown that any standards existed which make
this 'a logical stopping point for the investigation. The
compliance officers' experience may have indicated, for example,
that where an employer applies medical standards to its
applicants for employment, it applies the same standards to

incumbent employees for such purposes as transfer, promotion and
job retenticon rights.
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dismissed. R. D. and O. at 7. However, the record shows that
plaintiff did have the authority to conduct an investigation.
The fact that it sought, and litigated its right, to conduct an
investigation which exceeded 1its authority is not grounds for
dismissal of the complaint. The ALJ and the Assistant Secretary
have the responsibility to review the proposed invegtigation in
lighﬁ of the law discussed above and issue an order, "squivalent”
to a warrant, that Defendant permit access Lo its records and
place of business for a properly limited investigation. It would
be a waste of resources for all concerned to require Plaintiff to
give notice of a new investigation and to litigate the propriety
of that proposed investigation all over again. Fourth Amendment
standgrds are satisfied, in the absence of a formal judicial
warrant "if the enforcement procedures . . . in the
requlations provide, in both design and practice, safeguards
roughly equivalent to those contained in traditional warrants.”

United States v, Mississippi Power & Light Co., 638 ©.2d 899,

307. The procedures followed here meet that requirement, and the
record developed pursuant to those procedures supports issuance
of an order for an investigation within the parameters discussed
above. Id.

However, neither party addressed the question whether, 1f he
had been hired for the job he applied for, Mr. Mireles would have
heen working on & government contract oI subcontracr. On remand
the 'ALJ shall hold appropriate proceedings and issue a
recommendad decision on this issue. Any party disagreeing with

the ALJ's recommended decision may file exceptions, not to exceed
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20 double spaced typed pages, within 30 days of the date of the
decision. The other party may file a response to the exceptions,
not to exceed 10 double spaced typed pages, within 20 days of
filing of the exceptions.

SO ORDERED.

F FEsTSiEnE Secretary for
Employment Standards

Washington, D.C.
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CIVIL RIGHTS
DIVISION

U.S. DEPARTMENT OF LABOR,

Case No. 89-0FC-1
Plaintiff = e
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JACKSONVILLE SHIPYARDS, INC.,
-‘Defendant :

.#90'0@@.0l'l"'li"‘ﬂ.’-"ﬁ'l""

CRDER

As provided in the Order I isguéd'in;this cagsa omn Februaﬁf"
24, 1989, 1 conducted a telephonic c¢onference call with the

parties on March 3, 1989 to rule on OFCCP's Motion'Epmpeilingf;ﬁxfylﬁﬁ
Defendsnt to Answer Fully Plsintiff's First Set of interrogatories .
and Flret Motion For Productiom of Documents. SELIETERET D s

It 18 J51's position that it should not be required to
produce documznts or answer interrogatories regarding any
period of time other than the year 1383. #/ JSI notes that
the compliance investigation which ied to the £iling of the
complaint ia this case covered ouly that year, and that
1{kewise OFCCP's conciliation efforte only covered practices
sceurcing in that year. OFCCP contends that 1t is not limited
to discovery related solely to 1985 since the complaint
covers the entire pericd since January 1. 1485, Further, it
argues that §202(5) of Executive Order 11246 requires a
caontracter to produce any records requested by the OFCCP to
determine 1f that contractor is complying with the Executive
Drdere.

41 C.F-Re §560-1,20(:) states that “reasonable efforte
ghall be made to secure compllance through concilistion .
T £4nd that OFCCP made reasonable efforts at conciliation
Although it ie true that 1its coneiliation efforte concerned
only 1985, this was the period for which evidence was
available at that time. JSI would have OF¥CCP separately
conciliate allegaticns of identical violations simply becsuse
evidence for an additionzl period of time had become available.
Such a practice clesrly would be impractical and inefficlent.
Moreover, sinece this case already is inm litigation, additional
conciliation efforts regarding what are nothing more than
allegations of continuling unlawful conduct will have little
Of WO pUrpoOBE.

#/ 1t should be noted chat the parties have since reached
agreement in regard to discovery covering the period March=-
December, 1984,



- additic vidence of poat*lgsﬁ conduct 18 relevent
‘to. this case because it is challenged in the complaint. No
motion to strikeior dismiss that part of the complaint covering

the post-1985 period has been made.

Finally, the case of Uniroysl, Inc., 77-0FCCP 1 (Final
Decision of the Secretary, June 78, 1979), which was cited by
OFCCP, supportsiits-position.“ﬁﬁelying on §202(5) of Executilve
Order 11246, the Secretary stated thats: i 0

I note thst the [Executive] Order contazips no

time limits on the periods that the Goverament

cen engage in discovery, 80 long &s the discovery
ig related ts the contractor's compliance with the
Executive Order. (Ild. st 26).

“The post-~19835 disco#ery gought by OFCCP clearly is related to
the contractor's compliance with the Executive Order.

" Aeccordingliy, IT 18 ORDERED that OFCCP's Motion to Compel
“ie granted, and JSI shall fully comply with Interrogatories
12, 15-18, 22-24, 28 and 3% of OFCCP's First Set of Intevrogatories
and Requests 2, 3, 9 and 30 of OFCCP's First Request for the
. Production of Documentis nob later than Mareh 31, 1989.

Dated: Mareh 10, 1989
¥Washington, DC

JT/3b







U.8. Department of Labor Office of Administrative Law Judges

5100 Village Walk, Suite 200
Covington, LA 70433

(985) 809-5173
(985) 893-7351 (Fax)

CASE NG.: 2015-0FC-1

IN THE MATTER OF:

NI I
QOFFICE OF FEDERAL CONTRACT COMPLIANC

PROGRABMS, UNITED STATES DEPARTMENT OF LABOR

Complainant

JBS USA HOLDINGS, INC., JBS USA, LLC AND

SWIFT BEEF COMPANY d/b/a JBS AND

£f/k/a JBS SWIFT & COMPANY,

in their own capacity and as successors-in-interest to
Swift Foods Company and Swift & Co.,

Respondents

ORDER GRANTING CFCCP’'S MOTION TO COMPEL

This 1s an action brought by the Office of Federal Contract
Compliance Programs of the United States Department of Labor
(herein “OFCCPF” or “Plaintiff”) on December 7, 2014, alleging
that Defendants/Respondents {hereinafter “Defendants”): {1}
discriminated based upon gender, race, and/or ethnicity during
various times between August 6, 2005 and June 30, 200%9; (2} and
failed to conduct adverse-impact analyses and in-depth analyses
of the employment and selection process to determine whether
impediments to egual employment opportunity existed.

Plaintiff filed its present Motion to Compel on February
28, 2016, seeking an order from +the undersigned <o compel
Defendants to: “{1) supplement tThelr answers to Plaintiff’s
First Set of Interrogatories and Plaintiff’s First Reguest for
Production of Documents and produce all responsive information
and documents from June 30, 2009 to the present time; and (2]



provide information and documents relating to allegations of
race and gender discrimination made between August 1, 2002 and
the present, in regard to Defendants’ Hyrum, Utah facility.”
Plaintiff alleges that it 1s entitled to the information and
documents it requested regarding Defendants’ hiring policies,
procedurss, and practices from dJune 30, 200% to the present,
because Defendants are “required by discovery rules, by the
applicable regulations, and by the contractual terms of their
federal contract” Lo provide such information. Plaintiff
alleges it is also entitled to information in Defendants’
possession regarding race and gender discrimination complaints
asserted against Defendants from 2002 to the present and that
Defendants have impermissibly limited their responses to the
time period of August 6, 2005 through,June 30, 2009.

On March 7, 2016, Plaintiff sought to amend its Complaint
to include an additicnal claim of gender discriminaticen from
January 1, 200% to at least July 31, 2013, Dbased upon newly
discovered evidence. Plaintiff’s motion was granted by the
undersignaed on April 15, z016,.

On March 18, 2016, Defendants filed an Opposition to the
OFCCP’s Motion to Compel, contesting its responsiblility to
produce the requested documents and information. With regards
to the documents and infermation from 2009 to  present,
Defendants allege that the requested documents and information
are not relevant to the issues set forth in the complaint “about
distinct periods of time.” Further, Defendants contend that such
a request is not proportional “considering what the Complaint
properly places before this Court.” Lastly, with regaxds to
Plaintiff’'s requests for information and documents related to
race and gender discrimination complaints from 2002 to present
in regards to Defendants’ Hyrum, Utah facility, Defendants
assert that OFCCP’s requests are overbroad and cannot survive
the proportionality requirement required by amended FRCP
26(bY (1) .

Plaintiff filed 4its Reply to Defendants’ Oppositions to
OFCCP’s Motions to Compel and for Leave to Amend Complaint on
April 7, 20lse. Plaintiff argues that Defendants wholly
mischaracterize the events which occurred between 2002 and 2014
and that the actual timeline of events in the present matter do
not support any finding of undue delay on behalf of the OFCCP ox
undue prejudice on behalf of Defendants. Moreover, Plaintiff
asserts that Defendants’ objections to the production of
documents and information due to the fact that certain “adverse
impact analyses” have not been refined “ring hollow” when



Defendants refuss to produce “the very data regquired to make
refinements.”

DISCUSSION

The Rules of Practice for Administrative Proceedings to
Enforce Egual Opportunity under Executive Order 11246, governing
the Office of Federal Contract Compliance Programs (hereinafter
the “OFCCP rules”™) provide that, after the commencement of an
action, “a party may serve on any other party a request to
produce and/or permit the party, [}, to inspect and copy any
unprivileged documents, [] which contain or may lead to relevant
information and which are in the possession, custody, or control
of the party upon whom the request is served.” 41 C.F.R. § 60-
30.10.

The OFCCP rules “provide the rules of practice for all
administrative proceedings, instituted by the OFCCP including
but not limited to proceedings instituted against construction
contractors or subcontractors, which relate to the enforcement
of equal opportunity under Executive Order 11246....7 41 C.¥.R.
§ 60-30.1. Where the OQOFCCP rules are insufficient, the
procedures are governed by the Federal Rules of Civil Procedure.
Id.

According to the recently amended Federal Rules of Civil
Procedure Rule 26(b) {1} and the Ccde of Federal Regulations, the
scope of discovery is as follows:

Parties may c¢htain discovery regarding any
nenprivileged matter that is relevant tc any party's
claim or defense and proporticonal to the needs of the
case, considering the importance of the issues at
stake in the action, the amount 1in controversy, the
parties' relative access Lo relevant information, the
parties' resources, the importance of the discovery in

resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely
benefit. Information within this scope of discovery

need not be admissible in evidence toc be discoverable.
FED. R. CIV. P. 26{b}Y{(1).

As evident by the foregoing, the revised zrule serves Lo
reinforce certazin concepts and omits others. Notably, the
revised rule omits the prior provision authorizing the court
“for good cause, to crder discovery of any matter relevant to
the subject matter involved in the action.” Rather, the



Committee found ™[plroportional discovery relevant to any
party’s claim or defense suffices, given a proper understanding
of what 13 relevant toe a c¢laim or defense.” FED. R. CIV. P.
26{k) (1), advisory committee’s note (2015).

The 2015 advigory committee’s note goes ontc explain that
the concept of “relevant to a claim or defense” as opposed to
“relevant to the subject matter” arose in 2000. FED. R. CIV. P.
26(b) (1), advisory committee’s note (2015). The advisory
committee’s 2000 note “offered three examples of information,
that suitably focused, would be relevant to the parties’ claims
or defenses.” Id. Such examples included: “[1] other incidents
of the same type, or involving the same product; [2] information
about organizational arrangements or filing systems; and [3]
information that could be used to impeach a likely witness.”
Id, The 2015 advisory committes’s note clarified that “[sjuch
discovery 1s not foreclosed by the amendments. Discovery that
is relevant to the parties’ claims or defenses may alsc support
amendment of the pleadings to add a new claim or defense that
affects the scope of discovery.” Id.

The amendment to FED. R. CIV. P. Rule 26(bj(l) alsc deleted
the phrase “reasonably calculated te lead to the discovery of
admissible evidence.” FED. R. CIV. P. 26(b) (1), advisozry
committee’s note (2015}. Finding that the term “reascnably
calculated” has been used incorrectly to define the scope of
discovery, the committee replaced it with the “direct statement
that ‘[ilnformation within this scope of discovery need not be
admissible in evidence to be discoverable.’” Id. Such
discovery of ncnadmissible evidence “remains availlable so long
as it is otherwise within the sceope of discovery.” Id.

Lastly, the recent amendment restored the proportionality
caleulation to Rule 26(b) (1}, but did not necessarily establish
a “new limit on discovery; rather [it] merely relocated the
limitation from Rule 26(b) (2) (C) (iii) to Rule 26(k) {1l}. Vaigasi
v. Solow Mgmt, Corp., 2016 U.$. Dist. ILEXIS 18460, *42-44
(8.D.N.Y. ¥eb. 16, 2016} (internal citations omitted}; Williams
v. United States Envtl. Servs., LLC, 2016 U.S§. Dist. LEXIS
18290, n. 2 (Feb. 16, 2016); o0deh v. City of Baton Rouge/E.
Baton Rouge,. 2016 U,S. Dist, LEXIS 344%9%, n.l1 (March 17, 2016);
Bounds v. Capital Area Family Viclence Intervention Ctr., Inc.,
2016 U.S., Dist. LEXIS 35483, n., 1 (March 18, 2016). 'The purpose
of the change was to “reinforce[] the Rule 26{g; obligation of
the parties to consider [the proporticnality factors in making
discovery raquests, responses or objections.” FLED. R. CIV. P,
26(b) (1) advisory committee’s note (2015). However, it does not
“place upen the party seeking discovery the burden of addressing
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all proporticnality requirements.” Id.; Williams, supra. It
seeks to exhort judges to exercise their preexisting control
over discovery more exactingly.” FED. R. CIV. P. 26{(k) (1)
advisory committee’s mnote (2015); Vaigasi, supra at *42-44
(citing Rebertson v. Pepople Magazine, 2015 U.S. Dist. LEXIS

168525, *5 (S.D.N.Y. Dec, 15, 2016}.

In summation, a party may seek discovery of Tany
nonprivileged matter which is (1) relevant to a party’'s claim or
defense and (2} proportional tc the needs of the case.” In so
determining whether the reguest is proportional to the needs of
the case, the Rule suggests a consideration of several factors:
the importance of the issues at stake in the action; the amount
in controversy; the parties' relative access to relevant
information; the parties' resources; the importance of the
discovery in resolving the issues; and whether the burden or
expense of the proposed discovery outweighs its likely benefit.”
FED, R. CIV. P, Rule 26(b) (1). Thus, the scope of discovery is
only limited by relevance and a consideration of the foregoing
factors.

The +term “relevant” as used within Rule Z2Z6(b} {(l}) means
“within the scope of discovery” as defined within the

subdivision. FED. R. CIV. P. 26(b}{l), adviscry committee’s
note 2015). The proporticnality factors direct the court to
consider the T“marginal utility of the discovery sought.”
Vaigasi, supra at *42-44 (internal citations omitted). As such,

“proportionality and relevance are ‘conjoined’ concepts; the
greater the relevance of the information in dissue, the less
likely its discovery will be found to be disproporticnate.” Id.

i. Information and Documents relating to Defendants’
hiring policies, procedures, and practices from June
30, 2008 to the present time.

As set forth above, Plaintiff seeks the undersigned- to
compel Defendants to supplement their answers to Plaintiff’s
First Set of Interrogatories and Plaintiff’s First Request for
Production of Documents and Lo preoduce all responsive
information and decuments from June 30, 2009 to the present.
Plaintiff alleges that it is entitled to such information and
documents, because Defendants are “required by discovery rules,
by the applicable regulations, and by the contractual terms of
their federal contract” to provide such information. Plaintiff
contends that the documents and information requested are
relevant and thus within the scope of discovery, because
“discovery 18 not limited to the 1issues raised by the
pleadings,” but rather is dictated by “relevancy to the subject
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matter of the suit.” With regards to relevancy, Plaintiff
contends that the information and documents are relevant to
OFCCP's c¢laims of continuing unlawful discrimination “as well as
Defendants’ hiring policies, procedures, and practices, and the
efforts they took to comply with Executive Order 11246 and its
implementing regulations.” Lastly, Plaintiff alleges it is also
entitled to such documents and information under the governing
regulations and by the terms of Defendants’ federal contract.

In opposition, Defendants alleged the information and
documents that Plaintiff requests from 2002 to the present is
irrelevant and not proporticnal. Defendants contend that (1)
all law cited by Plaintiff in dits Motien te Compel is
“inapposite and distinguishable on the facts” from the present
matter and thus is insufficient justification for a grant of the
motion; {(2) according to the “new standard for relevance under
FRCP 26(b) (1)” Plaintiff’s requests are not proportional
“considering what the Complaint properly places before this
Court;” and (3) the documents and information PFlaintiff requests
is not relevant to the issues set forth in the Complaint “about
distinct periods of time.” Defendants suggested that any
documents and information relating to Defendants’ peost-June 30,
2009 application processes are not relevant to the claims in
Plaintiff’s Complaint. Moreover, Defendants argue that
disceovery of such information 1z not propertional to those
Claims set forth by Plaintiff in its Complaint.

Defendants contend that such information and documents are
not relevant since Plaintiff “enly claimed discrimination as to
the finite periods” of August 6, 2005 to September 30, 2006, and
February 1, 2008 to June 30, 2009, alleged in the complaint.
According to Defendants, any leeway recognized by the case law
would provide Plaintiff with no more data beyond that which they
have already received. Any information and data post-2009 could
provide Plaintiff “no utility to claims related to 2008 to pre-
June 30, 2008, let alone 2005 or 2006.7 Moreover, Defendants
contend that its prior producticn of adverse impact analyses
does not constitute evidence of discrimination to support
further discovery on behalf of Plaintiff. Specifically
Defendants suggest that, according to the OFCCP, any data set
must ke refined before calculating the statistical disparity in
order to determine whether the data supports an allegation of
discrimination. Defendants contend that Plaintiff has failed to
conduct such a refinement and thus the produced evidence cannot
support a finding of discrimination.



With regards to proportionality, Defendants suggest that
Plaintiff’s request is “not proportional considering what the
Complaint properly places befcore this Court.” According to
Defendants, Plaintiff failed to seek such information from 2010
through 2014 and compelling Defendants to produce such documents
and information now would only delay trizl and place the “burden
and cost of recovering such information” on Defendants.

As discovery matters are “committed almost exclusively to
the sound discretion of the trial Judge, appellate rulings
delineating the bounds of discovery under the Rules are rare.”
Burns v. Thiokol Chemical Corp., 483 F.2d 300, 204-305 (5" Cir.

1973). Moreover, as the scope of discovery is variable based
upon the facts and circumstances of each case, the scope should
be determined on an ad hog Dbasis. Fed. R. CIV. P. Rule
26 (Y {1)y, Committee Notes {2000); OFCCP v. Owens-Illinois, Inc.,
1877-0FC-11 (ALJ Nov. 21, 1980). Thus, true guidance on this
matter is limited and the recent amendment of Rule 2Z6({k} (1)
narrows the gcope of the guidance considerably. In their

Opposition, Defendants attempted to rebut and contest each case
cited by Plaintiff in its Motion to Compel, however, I find the
task of digoussing Plaintiff’s cases and Defendants
interpretation of those cases unnecessary. Indeed, many of the
cases cited by Plaintiff are both outdated and distinguishable.
The case law in this area is sparse and erratic. Thus, the
court must turn te the law for guidance and the law speaks for
itself.

nder revised Rule 26(b} (1), information is discoverable
“if it is relevant +to any party’s c¢laim or defense and 1is
proportional to the needs of the case.” FED. R. CIV. P,
26{b) (1}, advisory committee’s note (2015} . It includes
information which “may also support amendment of the pleadings
to add a new claim or defense that affects the scope of

discovery.” I4. As mentioned above, the term “relevant” as
used within Rule 26(b) {1} means “within the scope of discovery”
as defined within the subdivision. Td. Relevance is neither

as broad as Plaintiff suggests (relevant to the subject matter)
nor as narrow as Defendants propose (to the precise time period
set forth in the Complaint). Rather, relevance Lo a party’s
claims orx defenses falls scmewhere in the middle,

In the present matter, Plaintiff seeks to compel
information and documents relating to Defendants’  Thiring
policies, procedures, and practices from June 30, 2002 to the
present time, In determining whether such a request is relevant
te a party’s claim or defense, we must look to the pleadings.
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Plaintiff’s Administrative Complaint alleges that “from at least
August 6, 2005 to at least September 30, 2006,” Defendants
“utilized hiring preocesses and selection procedures which
discriminated against female applicants.” See First Amended
Administrative Complaint 9 17. Moreover, Plaintiff has alleged
that Defendants utilized  |hiring processes and selection
procedures which discriminated against white, African-American,
and Native-American applicants from at least February 1, 2008 to
at least June 30, 2009. See First Amended Administrative
Complaint T 19. Plaintiff’s newly amended Administrative
Complaint also alleges discriminatory hiring processes and
selactlion procedures against female applicants from at least
January 1, 2009 to at least July 31, 2013. 3ee First ZAmended
Administrative Complaint 4 18.

a5 noted in my “Order Granting Motion for Leave to Amend
Complaint,” I have already determined that the amendment regards
the same subject matter and does not raise any significant new
factual issues. Plaintiff requests information and documents
relating te the same factual issues, potential discrimination by
Defendants in wiolation of Executive COrder 11246, as asserted in-
the complaint. Moreover, as expressed in my prior order, I
found the language “te at least” d4s an allegation that
violations of the FExecutive Order 11246 are ongoing and not
confined to¢ those dates expressed in the Complaint. Thus,
information and documents regarding Defendants’ hiring policies,
procedures, and practices from June 30, 2009 to present time is
not only relevant to those claims alleged in Plaintiff’s Amended
Complaint but is also relevant in that 1t may support further
amendment of the pleadings to add new claims regarding further
violations of Executive Order 131246. Thus, I find and conclude
that the requested information is relevant to Plaintiff’s
“claims or defenses.”

Having found such a reguest to be relevant, Plaintiff’s
request may only be limited by proportionality. As mentioned
above, the amended zrule suggests a consideration of several
factors in determining proportionality: “the importance of the
issues at stake in the actlen; the amount in controversy; the
parties' relative access to relevant information; the parties’
resources; the importance of the discovery in resolving the
issues; and whether the burden or expense of the proposed
discovery outweighs its 1likely benefit.” FED. R, CIV. P, Rule
26{b) (1). The 2015 committee notes explain that “[tlhe
direction to consider the parties’ relative access to relevant
information” revolwves around a concept present in some cases
called “information asymmetry.” FED. R. CIV. P. Rule Z26{b) (1),
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advisory committee’s note (2013). Information asymmetry occurs
where “[olne party-often an individual plaintiff-may have very
little discoverable information. Id. The other party may have
vast amounts of information, including information that can be
readily retrieved and information that is more difficult to
retrieve.” Id. In such a situation, “the burden of responding
to discovery lies heavier on the party who has more information,
and properly so.” 1Id. Moreover, the committee stressed that
“monetary stakes are only one factor, to be balanced against
other facters.” Id. This is so, hecause “many cases in public
policy spheres, such as employment practices, free speech, and
other matters, may have importance far beyond the monetary
amount involved.” Id.

In considering the proportionality facters, T find that
Plaintiff’s request is proporticnal to the needs of the case.
The issues at stake are great indeed. The present litigation is
founded upon Executive Order 11246 which was enacted for tLhe
axpress purpose of prohibiting “discriminat[ion] against any
employee or applicant for employment because of race, color,
religion, sex, or national origin” by Government contractors.
Executive Order 11246 § 202. There 1is a strong public interest
in preventing employment discrimination, and the OFCCP (like the
EEOC) acts as enforcer Lo vindicate that interest. DeNovellis
v. Shalala, 135 F.3d 58, 72 (lst Cir. 1598); EECC v. Thomas
Dodge Corp., 5%4 F. Supp. 2d 227, 235 (E.D. NY. 2007); see also
Reard of Dirs. Of Rotary Int’l v, Rotary Club of Duarte, 481
U.3. 537, (1987). The wvery matter of whether a government
contract holder is discriminating against employees and
applicants based on race and/or gender is at stake, thus the
issues in this matter are of high importance.

Moreover, it is evident by the advisory committee note,
that employment practices were specifically considered when
directing the court to evaluate the propertionality of a
discovery regquest, The public policy consideration at stake in
the current matter heightens the Importance of the case and
weighs this factor in favor of disclosure. Moreover, though the
public policy consideration is substantial, the monetary stakes
here are alsco high. By wvirtue of their federal contract,
Defendants have benefitted in the amount of “over
$40,000,000.00” and stand to benefit even more 1f ultimately
found to not be in violation of Executive Order 1124¢.

With regards to the parties’ relative access to the
reguested i1nformation, Defendants are the sole possegsors and
sole possible source of their own hiring policies, prccedures,
and practices from June 30, 200% to present. Indeed, Defendants
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are almost entirely the gole source of all information regquired
for Plaintiff’s allegations of discrimination. As  such,
information asymmetry, as contemplated in the advisory notes,
exists here and weighs in favor of disclosure.

Nefendants? argument that the scope of discovery should not
e hroadened on the basis of its previcusly produced adverse
impact analyses 1is circultous and unpersuasive. RAceording to
Defendants, Plaintiff “refine(] any data set before calculating
the statistical disparity as part of any determination as to
whether 1t «can support an allegation of discrimination.”
However, Defendants refuse to provide the wvery data (which may
very well be found insufficient to support an allegation of
discrimination) reguived for any further refinement. The
informatien is not only important to the proper vetting and
refinement of the adverse impact analyses which Defendants have
already produced, but is also relevant in that it may tend to
prove or disprove the existence of discriminatory hiring
procedures on behalf of Defendants. s such, this factoeor too
welighs in faver of disclosure,

As reccgnized in my previous order, Defendants’ concerns
regarding the possible burden and cost of producing such

information are wvalid and convincing. However, Defendants
themselves are almost wholly responsible for the breadth of
Plaintiff’s request. In the Oppocsition, Defendants continucusly
admonished Plaintiff for its delay and its £failures to reguest
certain informaticn in a timely manner. However, Defendants
have grossly mischaracterized the facts of this case and
deceptively represented them to the undersigned. Plaintiff’s

Reply to Defendants’ Opposition revealed an agreement between
the parties to halt litigation in pursuit of global settlement.
Defendants knowingly sought to halt the adjudication of the
Hyrum, Utah facility pending the completion of OFCCP's Lufkin
and Mt. Pleasant, Texas audits. When Defendants agreed to halt
the litigation process with respect to the Hyrum, Utah facility,
Defendants understood that the remaining audits were 1in the
initial stages. Defendants were aware that such a reguest and
agreement would cause substantial delay (having undergone about
three vyears of dnvestigaticon at the Hyrum £acility by this
stage) and thus cannot now wuse 1t as a defense against
production.

Thus, though there may be a burden placed upon Defendants
in production of such informaticn and documents, I find the
burden outweighed by the benefit the information will have in
the Journey to the truth. The information will either support
or negate Plaintiff’s allegations of discrimination, but will
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certainly assist in its missicn of rooting out the presence of
discriminatory hiring by a federal contract holder. The benefit
here is great and the burden is cutweighed by the foregeing
considerations, Thus, the Defendants shall supplement theixn
answers to Plaintiff’s First Set of Interrcgatories and Reqguest
for Production of Documents and produce all responsive
information and documents from June 30, 200% to the present.

ii, Information and Deocuments related to race and gender
discrimination complaints asserted against Defendants
from 2002 to present.

s set forth above, Plaintiff seeks information and
documents regarding any charges or complaints related to race
and gender discrimination asserted against defendants from 2002
to present. Plaintiff seeks such information because it
believes that similar complaints of discrimination are relevant
to the allegations set forth in thelr complaint. Specifically,
Plaintiff cites Davis v. Precoat Metals, a Div. of Sequa Corp.,
which found evidence of other employee’s complaints of
discrimination four years preceding the discovery dispute were

relevant to establish pretext. See Davis v. Precoat Metals, a
Div. of Sequa Corp., 2002 U.S. Dist. LEXIS 13851 (N.D. Ill. July
26, 2002). In Davis, where the request was tailored to the

same, specific claims of discrimination that  Plaintiffs
asserted, the court found such a request to be Tnarrowly
tailored” and thus, not overbroad. Id. Accordingly, Plaintiffs
in this matter assert that its reguest is narrowly tailored,
because it is limited (1} to the same types of discrimination
alleged in this case; (2) to Defendants’ Hyrum, Utah facility;
and (3) to a three-year period preceding the first date of
alleged discrimination in accordance with the case law and
continues to present due to Plaintiff’s allegations of ongoing
discrimination.

Defendants objected Lo Plaintiff’s reguest for the
production of c¢omplaints co¢r charges of discrimination and
alleged that such a request was “overbroad.” According to

befendants, Plaintiff’s regquest cannot survive the
proportionality requirement set forth in the newly amended FRCP
26(b) (1). In so contending, Defendants cite Torcasic v. New

Canaan Bd. Of Education for the contention that a request for
“any and all documents pertaining to any lawsuit or other court
or administrative proceedings based on discrimination to which
defendant was a party,” is overbroad, of minimal importance, and
would cause Ltoo great a burden upon defendants. The court was
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especially convinced that the burden would be too grealt upon
defendants when considering the fact that many “previously-filed
court cases were equally accessible to the plaintiff through
public information sources available to the plaintiff.” Torcasio
v, New Canaan Bd. 0f FEducation, 201¢ U.8, Dist LEXIS 8103 (D.
Conn. Jan. 25, 2016). '

In Torcasio, the plaintiff sought recovery from defendants:
the Town of New Canaan, the New Canaan Becard of Educaticn (BOE}
and, Bruce Gluck. Torcasio v. New Canaan Bd. Of Ed., 2016 U.S.
Dist. LEXIS 8103 (D.C. Conn Jan. 25, 2016),. Plaintiff was a
former food services employee of the Board of Education and Mr.
Gluck was the Director of Food Services for the Board of

Education. Id,, at *1-3. The plaintiff’s alleged she was
subjected toc adverse employment actions (disparate treatment)
and a hostile work environment due to her gender. Id. The

plaintiff alsc made allegations of intentional infliction of
emotional distress and negligent supervision against the town

and Lhe board of education. Id. The court considered three
motions to compel, filed by plaintiff, one for each defendant,
under the recently amended Rule 26(b} (1) . Id.

In twoe interrogateries against the Town of New Canaan,
plaintiff asked defendant to “describe every lawsuit filed in
federal or state court against [defendant] involving claims of
discrimination in employment or infliction of emotional distress
since 1995, including the nature of the claims, the names of
parties, the date of complaint and the nature of its
disposition.” Id., at *22-25. The parties agreed amongst
themselves to limit the request to the period of 2003 to 2Z013.
The court found plaintiff’s request' to be ™“overbroad to the
extent that it seeks information regarding any and all lawsuits
filed against the Town for claims of infliction of emoticnal
distress.” Id., Nevertheless, the court compelled defendant to
answer the interrogatories “limited to <¢laims of discrimination
on the basis of gender and/or hestile work environment on the
basis of sexual Tharassment, and claims for intentional
infliction of emotion distress arising cut of the same...” Id.

The court refused however to compel the Town to produce
“all documente or other tangible evidence relating to any law
suit or any other court or administrative proceeding based on
discrimination and infliction of emotional distress to which
TOWN has been a party, other than this lawsuit...” Id., at *25-

28. Based upon the recently amended FRCF Rulie 26(b) (1), the
court found such evidence to be of “minimal importance in
resolving the issues” of the case. Id. Moreover, the court

found that such materials “filed in previously filed court cases
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are likely accessible through public information scurces to the
plaintiff.” Id. and the burden upcn the defendant in
“obtaining, reviewing, redacting, and most likely sealing some
of the materials sought, such as third-party depositions in
unrelated cases, would be substantial.” Id.

However, despite denying such a reqguest of the Town, the
Court did go on to compel the Beoard of Education to produce
similar documents. Id., at *43-47. Plaintiff sought Mall
documents or other tangible evidence relating to any lawsuit or
any  other court or administrative proceeding based on
discrimination and infliction of emotional distress to which BOE
has been a party, other than this lawsulit” and “documents or
other tangible evidence relating to any charge or allegation of
discrimination filed against BOE with the FEEOC or any other
organization or government agency rasponsible for the
enforcement of laws prohibiting discrimination in employment or
otherwise, or which you have been a party to...” 1Id. Unlike
the prior request for production, the Court ordered the Board of
Fducation to produce “any non-privilege documents relating to
any lawsuits or charges filed against the BOE claiming
discerimination on the basis of gender, and/or hostile work
environment on the basis of sexual harassment, for the time

period agreed to by counsel.” Id, The Court however, refused
to compel production of depositions transcripts of third parties
which may implicate confidential information. Id.

Why the Court refused to compel & &request for the
production of complaints and charges against the Town but chose
to compel a response from the Board of Education is unclear. By
the undersigned’s postulation, this was due to a request from
Plaintiff’s immediate employer to be a more “narrow” request and
more relevant to the case at hand. In any case, findings
regarding the scope of discovery are particular to every case
and are “committed almost exclusively to the discretion of the
trial Judge...” and generally decided on an ad hoc Dbasis.
Burns, supra. As such, prior holdings may provide a guideline
for the undersigned’s decision but shall not be applied
formglaically.

Generally, courts have found  “other complaints of
discrimination against an employer” relevant where the request
is limited to “/the (a) same form of alleged discrimination, (b)

the same department or agency where plaintiff worked, and {(c)y &
reasonable time before and after the discrimination cccurred’
usually 3 to 5 vyears.” Williams, supra at *19 (internal
citations omitted): ©deh, supra at *4-5 (internal citations
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omitted) . Moreover, evidence of cther complaints of similar
discrimination are relevant according to the advisory
committee’s note to Rule 26{b){1l}. The committee noted that
“other incidents of the same type” would still be relevant tc a
parties’ claims or defenses under the revised rule. FED., R.
CIV. P. Rule 26(b){(1l), advigory committee’s nocte (Z015). in
some cases, courts have permitted a wide temporal scope in
discovery where a party was seeking te show a pattern or
practice of discriminaticn or seeking to show pretext, szo long
as +the request was limited to the T“relevant corporate
department, similarly situated employees, time period, and
decisionmakers,” such discovery was permissible. Balderston v.
Fairbanks Morse Engine Div. of Celtect Indus., 328 F.3d 209, 320
(7th Cir. 2003); Davie v. Precoat Metals, No. 01 C 5689, 202
U.S. Dist. LEXTS 13851, *2-3 (July 26, 2002). In other cases,
courts have limited the temporal scope in cases of individual
discrimination, because in such cases a broader scope is often
irrelevant to an individual’s claims or defenses. Brady v. Ltd.
Parts, Inc., 2009 U.S. Dist. ILEXTS 62554, *5-11 {(M.D. Tenn. Oct.

5, 2008}.

In the present matter, it 1is clear that charges and/or
complaints of discrimination of a similar kind to that alleged
in the complaint (race and gender discrimination), limited to
the specific facility where the alleged discrimination ocourred
(the Hyrum, Utah facility), limited in scope (2002 to present)
are relevant. As expressed by the advisory committee “other
incidents of the same type” are relevant. As such, other
incidents of discrimination based upen race or gender as alleged
in the complaint are relevant to the present matter. Moreover,
nothing in the amended Rule 26({b) (1) indicates that discovery is
limited to particular time periods alleged in the complaint.
Rather, dlscovery is only limited by relevance and
proportionality. As enunciated above, in determining whether a
request is proportional to the needs of the case, the court must
consider the -following-factors: -the dmportance of the issues at
stake in the action; the amount in controversy; the parties'
relative access to relevant information; the parties' resources;
the importance of the discovery in resolving the issues; and
whether <the burden or expense of the propesed discovery
outweighs its likely benefit.

Here, as discussed at length above, the issue at stake is
extraordinary. The very matter of whether a government contract
holder is discriminating against employees and applicants based
on race and/or gender 1is at stake, thus the importance of the
issnes in this matter is high. Morecover, the instant requested
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information is fJjust as important as the evidence of Defandants’
hiring practices, policies, and procedure.

I do not find that the request is either substantively ozr

temporally overbroad. The request in this matter is akin to
Plaintiff’s request of charges and compiaints against the Board
of Education. Plaintiff’s request is limited to the particular
Hyrum, Utah facility and to the particular types of
discrimination alleged 1in its complaint. It does not seek
evidence of all charges and complaints against Defendants with
respect to all facilities and all forms of discrimination. The

request is limited to the direct employer/facility {the Hyrum,
Utah facility) like the reguest made of the Board of Education,
not a global reguest of all of Defendants’ facilitles, like the
reguest to the Town of Canaan, End thus, 1s not overtly,
substantively broad. Moreover, though some charges and
complaints may be available through the public records, many
charges or complaints may be solely within the possession of
Defendants. Thus, just as discussed above, Defendants relative
accesys to the information is greater than Plaintiff’s.

Though the temporal scope of discovery which Plaintiff

requests is broad, I do not find it overbroad. The request is
propertional to  issues of  the case, alleged employment
discrimination by a federal contract holder, Moreover, as

discussed above, any such overbreadth resulted from an agreement
between the parties to halt litigation in pursuit of global
settlement. In fact, if the reguest could be seen as overbroad,
any such overbreadth would be a result c¢f Defendants’ own
actions in agreeing to postpone litigation until investigations
inte Defendants’ other facilities were completed. Defendants
seek to leverage a gap in time for which they were, in part, at
fault in order to foreclose and narrow the scope of discovery.
The undersigned refuses to provide such a platform for

Defendants’ actions. Thus, the Defendants shall produce any

non~privileged documents and information relating to
allegations/complaints of race or gender discrimination made
between August 1, 2002 and the present, in regard to Defendants’
Hyrum, Utah facility.
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CONCLUSION AND ORDER

IT IS HEREBY ORDERED based on the foregoing that
Plaintiff’s Motion to Compel is hereby GRANTED.

ORDERED this 22 day of &april, 2016, at Covington,
Louisiana.

Digitally signed by LEE . ROMERD JR.
258 CN=LEE J, ROMERQ JR,
OU=Administrative Law Judgs, O=Us
ROL Cffice of Adrinisirative Law
Judges, L=Covinglon, S=1A, G=U8
Losslion: Covingion LA

LEE J. ROMERO, JR.
Administrative Law Judge
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U.S. Department of Labor COffice of Administrative Law Judges

800 K Strest, NW, Suite 400-N
Washington, BC 20001-8C02

{202) 693-7300
(202) 893-7365 (FAX)

Issue Date: 08 August 2016
Case Number: 2016-OFC-00006
In the Matter of:

OFFICE, OF FEDERAL CONTRACT COMPLIANCE PROGRAMS,
UNITED STATES DEPARTMENT OF LABOR

Plaintiff
V.

ENTERPRISE RAC COMPANY OF BALTIMORE, LLC,
Defendant,

ORDER DENYING DEFENDANT’S MOTION TO DISMISS

This case arises under Executive Order 11246 (30 Fed. Reg. 12319), as amended, and
regulations pursuant to 41 C.F.R. Chapter 60. Jurisdiction over this action exists under Sections
208 and 209 of Executive Order 11246, and 41 C.F.R. § 60,

Background

On June 13, 2016, the Office of Administrative Law Judges (“Office™) issued a Notice of
Docketing (“Notice”) after receiving an Administrative Complaint from the Regional Solicitor,
Philadelphia office, U.S. Department of Labor, on behalf of the Office of Federal Contract
Compliance Programs (“Plaintiff”), for. alleged vielations of the above Executive Order by
Enterprise RAC Company of Baltimore, LLC (“Dufmadam”) On June 30, 2016, Defendant
filed (1) Defendant’s Motion to Dismiss Plaintiff’s Administrative Complaint (“Motion to
Dismiss”); Memorandum of Points and Authorities in Support Thereof (“Memo in Support”),
and (i) Defendant’s Request for Judicial Notice in Support of Defendant’s Motion to Dismiss
(“Request for Judicial Notice™). Defendant filed its response to the Notice on July 13, 2016,
Plaintiff filed Opposition to Defendant’s Motion to Dismiss Plaintiff’s Administrative Complaint

' Plaintiff alleges that from August 1, 2006 through at least July 31, 2008, Defendant “discriminated against black
applicants to be management trainees”; “failed to maintain all relevant applications for the management trainee
position”; “failed to conduct an adverse impuct analysis of its total selection process for all pesitions”; and “failed to
develop an auditing system to perfodically measure the success of its affirmative action program.” Plaintiff seeks to
have Defendant (i) enjoined from refusing to comply with the abave Executive Order; (if) required “to provide
complete retief to the affected black applicants, including, but not limited to, a position, back pay, interest, front pay,
retroactive seniority, and all other benefits of employment”; and (iii) debarred from future government contracts
until it satisfies Plaintiff that it has come into compliance, as well as cancellation of current government contracts,




(“Opposition”) on July 14, 2016. On July 20, 2016, I granted Defendant leave to file a reply to
Plaintiff’s Opposition, On August 4, 2016, Defendant filed Defendant's Reply in Support of
Defendant’s Motion to Dismiss Plaintiff's Administrative Complaint (“Reply”).

Positions of the Parties

Defendant

Defendant argues that the Administrative Complaint should be dismissed for faiture to
state a claim as required by 41 C.F.R. § 60-30.5(b). Defendant states that Federal Rule of Civil
Procedure (“FRCP™) 12(b)}(6) applies because the regulations found at 41 C.F\.R. Part 60-30 are
silent reparding whether defendants may bring a motion to dismiss. (Memo in Support at 4.)
Defendant contends that the plausibility standard of FRCP Rule 8, as articulated by Bell Atlantic
Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v, Igbal, 556 U.S. 662 (2009) are
applicable to these proceedings, and that Plaintiff has failed “to state a plausible claim once all
conclusory statements in the Complaint are disregarded.” (Memo in Support at 5.) Defendant
cites an order issued in OFCCP v. JES USA Holdings, Inc., 2015-OFC-001 (ALJ Mar. 17, 2015),
which denies a defendant’s motion to dismiss for failure to state a claim, but appears to apply the
heightened pleading standard of fgbal and Twombly. (Reply at 2.)

Defendant makes four main arguments why Plaintiff has failed to satisfy the plausibility
standard. First, Defendant contends that Plaintiff has not accounted “for factors that may
influence statistics to establish the plausibility that its caleulations are reasonable, including at
the pleading stage,” as required. (Memo in Support at 6.3 Second, Defendant asserts that
“pattern or practice discrimination claims generally are proven through evidence of a concrete
policy and/or statistical evidence, combined with anecdotal evidence of specific instances of
discrimination.” (Memo in Support at 6-7.) Defendant states that the Administrative Complaint
“fails to specify who participated in the alleged practice of discrimination, what specific practice
caused discrimination to occur, or even what facts may establish the existence of a claim of
unlawful employment discrimination.”  Defendant further states that the Administrative
Complaint does not:

provide any facts establishing Plaintiff's basis for contending that Defendant
failed to maintain personnel and employment records or conduct “adverse impact”
analyses, as Plaintiff also alleged without sufficient facts and foundation to
sufficiently put Defendant on notice of Plaintiff’s claims. Rather, Defendant is
left to speculate as to what facts Plaintiff’s conclusory assertions rest upon, and on
what basis Plaintiff’ discounts Defendant’s arguments during the audit as to why
there was no violation of law.

{Memo in Support at 7.) Third, Defendant asserts that “Plaintiff fails even the minimal thresheld
requirement {o recite the at-issue statistical disparities which led Plaintiff to believe a viciation
exists,” Defendant argues that Plaintiff’ does not provide any “factual allegation[s]” that
applicants were discriminated against, and that “Plaintiff’ cites not even one instance of
unlawfully discriminatory practice, policy, or decision, nor even one individual who was the
source of the allegedly unlawful discrimination” Defendant cites decisions involving



discrimination claims under the Equal Protection Clause and 42 U.S.C. § 1981 to argue that
“alleging a claim of pattern and practice diserimination requires factual allegations.” (Memo 1n
Support at 10.) Defendant also ciies writien responses made to the House Committee on
Education and the Workforce by the Secrétary: of Laber. (Memo in Support at 13-14.)* Fourth,
Defendant contends that Plaintiff has not been specific enough to allow Defendant “to
adequately know the basis of Plaintiff’s cause of action,” (Memo in Support at 17), because
Plaintiff (i) has not identified the specific documents Defendant failed to maintain, (Memo in
Support at 16); (i) gives only conclusory statements that Defendant “failed to conduct adverse
impact analyses,” (Memo in Support at 17-18); and (iii} “makes no reference to any facts or
information related to Defendant’s development, or lack thereof, of an “audiling system.”
{Memo in Support at 19.7

Defendant requests that judicial notice be taken of four documents. (Request for Judicial
Notice at 1-2.) Defendant also requests an oral hearing on its Motion to Dismiss. (Motion to
Dismiss dt 2.)

Plaintiff

Plaintiff contends that Defendant erroneously “attempts to require OFCCP to prove ifs
cagse before it has even begun discovery,” (Opposition at 14.) Plaintiff’ contends that the
pleading requirements are those established under 41 C.F.R. § 60-30.5(b), which requires the
complaint to contain “a clear and concise statement sufficient to put the defendant on notice of
the acts or practices it is alleged to have committed in violation of the order, the regulations, or
its contractual obligations.” {Opposition at 2.) Plaintiff states that the Twombly plausibility
standard is not applicable to this matter since the implementing regulations “include a specific
provision” that governs complaints. (Opposition at 5.)

Plaintiff states that its Administrative Complaint “provides more than sufficient notice fo
withstand the pending Motion to Dismiss.” Plaintiff points out that its Complaint “identifies the
type of discrirnination”; when and where it occurred; the job position involved; the “stage of the
hiring process it occurred” at; “that the discrimination is supporied by statistical evidence”; and
“recordkeeping and auditing failures,” along with “the particular regulations that [Defendant]
violated.” (Opposition at 1.} Plaintiff explains that “[iJt is unclear what additional facts
[Defendant] believes are required in order for it to plead that [Defendant] failed to do something
required by regulations. {Opposition at 15.) Plaintiff points out that “[a]fter years of reviewing
QFCCP’s data and discussing the violations, Enterprise cannot plausibly claim to be confused
about the allegations in the case.” (Opposition at 12.)

Plaintiff contends that its Administrative Complaint would also satisfy the Twombly
standard if that were applied, and that even under that standard, statistical data is not required at
the pleading stage. (Opposition at 8-10.) Plaintiff explains that Equal Protection or § 1981 cases

2 Defendant also points out that Plaintiff has not “investigated beyond July 31, 2008, and consequently is unable to

satisfy the plausibility standard because its allegations are merely “uninformed and rank speculation” (Motion to
Dismiss at 16.)

I Pefendant contends that Plaintiff has failed to satisfy even a notice pleading standard, (Reply at 2-4,)

.



have a heightened pleading standard requiting discriminatory intent that is nof required in this
case. (Opposition at 10.)

Plaintiff contends that it “properly pleaded ongoing violations based on information and
belief” because “a}t no point did [Defendant] indicate that it had corrected its racially
discriminatory hiring practices to prevent future violations.” (Oppesition at 13,) Plaintiff argues
that “[e}ven under Twombly, a plaintiff can plead violations on information and belief” if the
defendant is in control of the facts or if the belief is “based on factual information that makes the
inference of culpability plausible.” {Opposition at 14.)

Plaintiff objects to judicial notice being taken of legislative materials submitted by
Defendant because they are not relevant to the Motion to Dismiss. (Opposition at 13.)

The Adminiztrative Comnlaint

Plaintiffs Administrative Complaint inctudes the following provisions:

10. During the period of August 1, 2006 through July 31, 2008, Enterprise
discriminated against black applicants to be management trainees, in favor of
hiring white management trainees. Upon information and belief, GFCCP alleges
that this discrimination continues fo the present.

11, Management trainee is an eniry-level, salaried position paying approximately
$35,000 per year. Successful management trainees had the opportanity to be
promoted up the corporate ranks to positions of greater responsibility and higher
compensation, and many of Enterprise’s high-level managers began their careers
as management trainees, The hiring process included an initial screening of
writfen applications by a recruiting manager employed by Enterprise who had
discretion to conduct a follow-up telephone screening. Applicants who were not
rejected by the recruiting manager Were interviewed in person by a recruiter,
Those who were not rejected by the recruiter were then interviewed by a branch
manager. Those who were not rejected by the branch manager were interviewed
by a group rental manager, who extended job offers o the selected applicants.
Black applicants were substantially more likely than white applicants to be
rejecied during the initiaf screening and after the first in-person interview.

12. Since at least August 1, 2006, Enterprise failed to identify and provide
complete relief including, but not limited to, a position, losl wages, interest,
retroactive seniority, and all other benefits of employment resulting from its
discriminatory failure to hire black applicants to be management trainees, Upon
information and belief, OFCCP alleges that this failure continues to the present.

14, During the period of August 1, 2006 to July 31, 2008, Enterprise failed to
preserve and mmaintain all personnel and employment records for a period of two
years from the date of the making of the record or personnel action involved.



Specifically, Enterprise failed to maintain all relevant applications for the
management frainee position in viclation of 41 C.F.R. 6-1.12(a). Enterprise also
failed to conduct an adverse impact analysis of its total selection process for all
positions, a viciation of 41 C.FR. 60-3.4 and 3.15(A)(2)(a). Further, Enterprise
failed to develop an auditing system to periodically measure the success of its
affirmative action program, in violation of 41 C.F.R. 60-2.17(d).

17. All of the procedural requirements prior to the filing of this Complaint have
been met. On March 13, 2013, OFCCP issued to Enterprise the Notice of
Violations based upon its findings of violations of the Executive Order.
Following the issnance of the Notice of Violations, between April 2013 and May
2014, OFCCP held six conciliation meetings with Enterprise representatives in an
atternpt 1o secure voluntary compliance. On May 13, 2014, QFCCP issued to
Enterprise a Notice to Show Cause why enforcement proceedings should not be
initiated based upon its findings of violations of the Executive Order. Enterprise
responded to the Notice to Show Cause with a voluminous production questioning
OFCCP’s statistical evidence and requesting that OFCCP conduct a tedious
review of hundreds of applications. After performing this review, OFCCP
provided its refined statistical analysis to Enterprise’s counsel in June and July
2015. OFCCP’s statistic showed that during the period of August 1, 2006 throngh
July 31, 2008, black applicants for management frainee positions were being
discriminated against because of their race. Enterprise’s counsel responded on
August 10, 2015, refusing to conciliate further unless OFCCP changed its
conciliation methods, OFCCP’s conciliation efforts were ultimately unsuccessful,

Apphcable Law and Analvsis

Standard of Review for a Motion to Dismiss for Failure to State a Claim

The Rules of Practice and Procedure for Administrative Hearings Before the Office of
Administrative Law Judges at 29 C.F.R, Part 18 are applicable to the extent that the statule or
implementing regulations are silent on a procedural issue. When 29 C.F.R. Part 18 is also silent
on an issue, the Federal Rules of Civil Procedure (“Federal Rules™) apply.

In this case, the regulations at 41 C.F.R. § 60-30 are controiling with respect to the
specificity of the pleading required to survive a motion to dismiss for failure to state a claim. As
stated in my order in JBS USA Holdings, Inc., “{t]he initial pleading requirements for OFC
complaints are relatively minimal.” JBS USA Holdings, Inc. at 6.

The complaint shall contain a concise jurisdictional statement, and a clear and
concise statement sufficient to put the defendant on notice of the acts or practices
it is alleged to have committed in violation of the order, the regulations, or its
contractual obligations. The complaint shall also contain a prayer regarding the
relief being sought, a statement of whatever sanctions the Government will seek
to impose and the name and address of the attomey who will represent the
Government,



41 C.ER. § 60-30.5(b).

The main requirement is that the complaint is sufficient to “put the defendant on notice” of the
allegations.  Although the pleading requirements of Igbal and Twombly are instructive, the
regulations above are controlling.’

I find that Plaintiff*s Administrative Complaint has satisfied the pleading requirements of
§ 60-30.5(b) by adequately putting Defendant on notice of the allegations. As Plaintiff correctly
points out, its Complaint specifies the kind of discrimination; when and where it occurred; the

.job position involved; where in the hiring process it was alleged to have happened; “that the

discrimination is supported by statistical evidence”; as well as “recordkeeping and auditing
failures.” Nothing more is required at this stage of the administrative proceedings.”

Qfficial Notice

This Office may “{t}ake official notice of any material fact not appearing in evidence in
the record, which is among the traditional matters of judicial notice.” 41 C.F.R. § 60-30.13, The
Rules of Practice and Procedure before the Office of Administrative Law Judges further clarilies
that official notice may be taken of facts “not subject to reasonable dispute” because it is either
“[glenerally known within the local area”; “[c]apable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be questioned”; or “[djerived from a not
reasonably questioned- scientific, medical or other technical process, technique, prineiple, or
explanatory theory within the administrative agency’s specialized field of knowledge” 29
CF.R. §§18.201, 18.84.

Defendant requests that judicial notice be taken of the following documents: (i) Plaintiif’s
Audit Scheduling Letter dated July 20, 2007; (i) Plaintiff’s Notice of Violations dated
September 17, 2013; (iii) Plaintiff’s Notice to Show Cause dated September 22, 2014; and (iv) a
written statement by the Secretary of Labor made to the House Commitiee on Education and the
Workforce. (Request for Judicial Notice at 1-2.)

I hereby take official notice of documents (i), (ii), and (1ii).* Plaintiff has not objected,
and the existence of these documents is not subject to reasonable dispute. I decline to take
judicial notice of the Secrefary of Labor’s written statement to the House Commitice on
Education and the Workforce,

* Although the order in JBS USA Holdings, Inc. discusses Igbal and Twombly, it is mainly for the purpose of
explaining that a court should not make credibility determinations or weigh evidence at this stage of the
proceedings. JBS USA Holdings, Inc. at 6. The order applies Igbal and Twombly n the context of administrative
proceedings where the OFCCP files a complaint as a result of a review and investigation in which the defendant
participated, It does not apply Igbal and Twombly to require a heightened pleading. See id. at 10,

5 Defendant’s request for an oral hearing on its Motion to Dismiss is DENIED, See 28 CF.R, § 18,3 ("no oral
argument will be heard prior to hearing” on a written motion, “[ulnless the judge directs otherwise™).

& 1 note that official notice of these documents extends only to their existence, and not to the accuracy of the contents
of the documents.



Order

Defendant’s Motion to Dismiss is hereby DENIED, As the prehearing information has
been filed and exchanged, this matter will be assigned to a presiding administrative law judge
forthwith and set for hearing in due course.

SO0 ORDERED:
Digtally sighed by STEPHEN R,
HENLEY

{3 CN=5TEPHEN R, HENLEY,
CFADMIIBTRATIVE LAW JUDGE,
LU D0L Offioe of Allministralive Law
Judgss, L=Washlnglon, §=DC, C=US
Location: Washinglon DC

STEPHEN R. HENLEY
Chief Administrative Law Judge
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U.S. DEPARTMENT OF LABOR

Case No. OFCCP 1977-1
In the Matter of

U.S. Department of Labar

Offfce of Federal Contract

Compliance Programs
Complainant

and

Uniroyal, Incorporated
Respondent

DECISION AND ADMINISTRATIVE ORDER OF THE SECRETARY OF LABOR
Preliminary Statement

This matter arises under Exacutive Qrder 11246, as amended (hereinafter referred to as the Order) , which prohibits employment discrimination based an race, color,
religion, sex, or national arigin by Gevemment contractors, The order also imposes affirmative action obligations on Government contractors to ensure that applicants are
employed, and that empioyees are treated during employment, without regard to their race, coior, religion, sex or national origin. The Secretary of Labor and Director of the
Cffice of Federal Contract Compliance Programs are responsible for issuance and enforcement of regulations under the Crder, found at 41 cpr Chapter 50,

This is an action brought by the United States Department of Labor, Office of Federal Contract Compliance Programs (hereinafter referred to zs the OFCCP) against
Uniroval, Incorperated (hereinafter referred to as Uniroyal), to cause the termination of Uniroval's existing contracts and sib-contracts and to have Uniroyal declared
Ineligible for all future Government contracts and subcontracts under section 209 (a) (5) and (6) of the Order, untll suck time as its Mishawaka Indiana facility is brought
into full compliance with the Order and regulations issued pursuant thereto,

The Notice of Intent to Pebar, dated July 28, 1876, issued by the OFCCP Director, enumerated numerous deficlencies found during compliance reviews of Uniroyal's
Mishawaka, Indiana facility In September 1872, and February, 1976.

Generally, the Notice of intent to Debar alleged that Untroyal ytilized discriminatory employment practices against its production and white collar female employees and
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Order and the regulations issuad pursuant theretg,

After issuance of the Notice of Intent to Debar on July 28, 1976 ang Uniroyal's subsequent request for a hearing, formal prehearing discovery was comimenced by the
OFCCP in Navember 1975. Thereafter, Unfrovat and the OFCCP each filed various requests for production of documents and interrogatories. On May 10, 1977, Uniroyal
advised the OFCCP and the Administrative Law Judge (hereinafter referred to as the Judge) that it would no longer coaperate with prehearing discovery because it had
determined that the prehearing discovery regulations, 41 CPR 60-30, were invalid, Thereupon, Uniroyal moveq to vacate the March 10, 1977 order of tha Judge compelling
compliance with discovery, in four separate motions, the OFCCP moved for Executive Crder senctions based on Unfrovals refusal to Cooperate with discovery requirements. A
hearing was held in South Bend, Indiana on November 1, 2, 3, and 4 and November 14 and 15, 1977 on motions seeking an order reco'mmending termination of Uniroyal's
current Government contracts and subcontracts and its debarment fram future Government contracts and subcontracts.

All parties were represanted by counse! at the hearing and afforded ful] opportunity te be heard, to examine and cross-examine witnesses, and to introduce evidence
bearing or the issues-involved. Upon the entire record, including observation of the witnesses and their demeanor, and briefs observation of the withesses and their
demeanat, and briefs submitted on behaif of Uniroyal and the OFCCP, regarding the four motions for sanctions, the Judge found that Uniroyal is not in compliance with
section 202(6) of the Order and the Implementing ruies, regulations and orders, and recommended that Uniroyal's present Govemment contracts be can- celled, terminated
or suspended and that Uniroyal be declared ineligivle from further contracts untl such time that it can satisfy the Directar of OFCCP that it is in compliance with the Order
and the regulations issuad pursuant thereto.,

Summary of the Facts
Uniroyal Is a New Jersey Carporation In the business of manufacturing and storing plastics and rubber products at jts Mishawaka, Indiana facility and throughout the
United States, A substantial part of Uniroyal's business is comprised of contracts and subcontracts with the United States Gevernment and its agencies, and has been at ali
times material herein, a Government contractor subject to the Order and the Implementing regulations, 41 cpr Chapter 60,

The Natice of Intent to Debar dated July 28, 1976, issued by the OFCCP Dfrector, enumerated numeroug deficiencies found on compliance reviews of Respondent's
Mishawaka, Indiana facility in September 1972, and February 1976. In general, it alleged that Uniroval is a Government contractor subject to the Order and that Uniroyai has
utilized employment practices which: (1) discriminate against its production and white collar female employees and applicants for empioyment by assigning and restricting
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them to lower level jabs than Uiose held by males oo ..nparable ability and seniority; (2) discriminates against minos.., =;'roup persons, in violation of the Order. Further, it
was alieged that Uniroyal failed to take the required affirmative action and to provide appropriate relief for compliance with the Order and the implementing regulations.

After issuance of the Notice of Intent to Debar on July 28, 1976, and

[Page 3]
Uniroyal's subsequent request for a hearing, formal preheating discovery was commenced in November 1976. on January 18, 1977, Uniroyal filed Reguests for Production
of Documents and on February 7, 1977, Uniroyal served interrogatories on the OFCCP. The OFCCP responded to Uniroyals discovery requests.

‘The OFCCP on November 5, 1976 served Its First Set of Interrogatories and its First Set of Requests for Production of Documents on Uniroyal, The Judge found that these
discovery requests sought relevant information conceming Uniroyal's employment practices at its Mishawaka, Indiana facility. By orders of November 30, 1576 and January
26, 1977, Uniroyal was granted an extension of time to February 25, 1977, to answer the OFCCP's interrogatories and requests for production of documents. Uniroval's
notion to excuse itself from answering the OFCCP's interrogatories was denied by an order dated January 3, 1977. In its February 25, 1977 Answer and objections to
Complainant’s Interragatories and First Set of Requests for Production of Documents, Uniroyal objected to certain interrogatories and requests, failed to answer twenty-five

interrogatories in their entirety, and refused to supply information regarding twenty-eight other interrogateries and fourteen request items for time perods predating lanuary
1, 1675,

Between February 25 and March 1, 1977, OFCCP representatives scheduled interviews of sixteen white coliar employees held fram March 3 through March 5, 1977, These
interviews were arranged for the stated purpose of discussing and seeking information as to the interviewee's knowledge of Uniroyal's employment practices as part of the
OFCCP's administrative enforcement proceeding against Uniroyal.

Upon learning of the scheduled interviews, John Sellers, Factory Manager of Uniroyal's Mishawaka facility, and Donald L, Frey, Manager of Industrial Relations and Equal
Oppertunity Administrater at Uniroyal's Mishawaka facility, called a staff meeting to determine what should be done regarding the scheduled interviews. It was determined
that & uniform approach throughout the plant was needed.

It was also decided that it should be suggested to prospective interviewees that they attend the OFCCP interviews in the presence of an atterney; that the company would
pay for such legal services; that Uniroyal management or supervisory personnel should recommend legal counsel to them; and that the legal counsel to be recommended
was Timothy Woods.

The law firm with which Mr. Woods is employed has served as Uniroval's local counsel since at least 1967, The firm has represented the company for a number of years
and has entered an appearance in an action brought against Uniroyal pursuant to Title VIT of the Civil Rights Act of 1964, Chrapliwy v, Uniroyal, Inc., 458 F.Supp. 252
(N.D. Ind. 1978). Mr, Frey was aware of this fact The firm subsequently entered an appearance in Uniro al Inc. v. Marshall, 579 F.2d 106 (7th Cir. 1978).

Timothy Woods was advised by Mr. Frey that the OFCCP would be conducting interviews with certain Uniroyal employees between March 3 and 5, 1977, and he had
referred several to him and Mr. Blackmond, whe is also employed by the law firm. With Uniroyal's attomeys present, It was alieged by the OFCCP that 11 of the 12 interviews
conducted were curtalled or not pursued as to details of Uniroyal's employment practices. At the conclusion
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of the March 3, 1977 interviews, Woods went te Uniroyal's Mishawaka facility and discussed with My, Frey some of the events that had taken place while interviewing.

At 2 prehearing conference on March 10, 1977, the Judge established that the period for which Unfroyal would be required to pravide information and documents

requested in interrogatories and requests for production of documents wouid be October 14, 19684 untl! the present ime. This was clarified by orders dated April 14, 1977,
and April 21, 1977,

Uniroyal's Supplemental Answers and Objections to the OFCCP's First Set of Interrcgatories and First Set of Requests for Production of Documents were flled on April 11,
1977, and failed to provide any information regarding twenty of the interrogatories. At the may 3, 1977 prehearing conference, the Judge ordered Uniroyal to suppiy
information postdating October 14, 1968, sought in the OFCCP's First Set of Inter rogatories and Requests for Production OF Documents. The Judge also ordered Uniroyal to
gllow the OFCCP access to its records within 15 days.

On May 10, 1977, Uniroval requested 2 stay in discovery proceedings so it could file a motion challenging the OFCCP's prehearing discovery regulations. On May 17, 1977
it filed a Motion to Stay Discovery, challenging the OFCCP's discovery regulations and enforcement thereof. Uniroyal's request: for a stay of discovery was denied on May 23,
1977, on the ground that Uniroyal had contractually agreed to provide the requested information.

On May 25, 1677, the Judge entered a notice enlarging the scope of the appeal to determine whether there was sufficient basis for a recommendation to cancel and
suspend all of Uniroyal's Government contracts because of its refusal to comply with discovery requirements of its contracts, the Order, and regulations.

©n May 26, 1977, OFCCP filed its Motion for an Crder Recommending Cancellation, Termination and Suspension of All Contracts Between Uniroyal and the Government as
a result of Uniroval's interference with the development and presentation of OFCCP's case. The Judge thereupon directed OFCCP representatives to return to Mishawaka to
complete its investigation and to interview other female white collar Uniroyal empioyees, Of nine females contacted none agreed to a personal interview although one did
consent o be interviewed by phene. The Judge concluded that Uniroyals' actions resulted in nterviewees and potential interviewees not responding favorably to subsequent
OFCCP requests,

The CFCCF, between May 25 through May 28, 1977, sought on three occasions to obtaln information to its First Set of Interrogatories and Requests for Production of
Documents and to gain entry to the Mishawaka facility for the purpose of inspecting and photographing documents and job descriptions and information. The requested
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discovery was refused on advivz of counsel, In addlu. ., the OFCCP noticed Uniroyal and five of its officers, agents o, . .iployees to appear at depasitions beginning May
25,1977, pursuant to 41 CFR 60~ 30,11, Uniroyal conceded its officers, agents or employees had been served notice, but failed and refused to produce its officers, agents
or employees who were properdy noticed. on June 10, 1977, the OFCCP filed a Motion for an Order Recommending the Cancellation, Termination and Suspension of All
Contracts Between Uniroyal and the Government for Uniroyal's fallure to produce its personnel at the OFCCP's depositions,

On June 11, 1977, the OFCCP filed a Motion for an Order

[Page 5]
Recommending Canceflation, Termination and Suspension of All Contracts and Subcontracts Between Uniroyal and the Government because of Uniroyal's failure to comply
with the court's orders directing it to admit or deny the QFCCP's requests. This was followed by a motion by the GFCCP on September 29, 1977, to have requests for
admission 7, and 9 through 15 admitted and by an order dated October 21, 1977, declaring requests for admission 7 and 9 through 15 admitted. Uniroyal obtained a
temporary restraining order from the United States District Court for the Northern District of Indiana, on June 22, 1978, on the basis of its challenge to the prehearing

discovery regulations. However, the District Court denied Uniroyals Motion for a Preliminary Injunction on August 15, 1977.% Thereafter, the OFCCP contacted Unirayal to
determine if the Cornpany would now permit entry and discovery to take Place before a hearing was rescheduled. Uniroyal refused to permit such discovery and a hearing
was subsequently noticed and held in South Bend, Indiana on Nevember 1, 2, 3, and 4 and November 14 and 15, 1977 on the OFCCP's four separate motions seeking an
order recommending termination of Uniroval's current Government contracts and subcontracts and its debarment from future Government contract activity. The four OFCCP
sanction motions were:

Moticn Ne, 1
This motion filed on May 19, 1577 sought to cancel, terminate and/or suspend all of Uniroyal's Government contracts because-of its failure to provide full and
complete responses to the OFCCP's First Set of Interrogatories and First Set of Requests for Production of Documents.

Metion No. 2
This motion filed on June 10, 1977, sought the cancellation, termination and/or suspension of Unirayal's current Government contracts and subcontracts and
debarring it from future Government contracts and subcontracts for Uniroval's failure to present its officers agents, and employees for the OFCCP's propery noted
depositions,

Motion No, 3
This motion filed on June 11, 1977 scught the cancellation, termination and/or suspension of Uniroyal's current Government contracts and subcontracts and
debarring 1t from future Gevernment contracts and subcentracts for Uniroyal's failure to comply with the Judge's orders of May 12, and 19, 1977, directing it to
answer the OFCCP's requests for admission 7 and 9 and their accompanying interrogatories.

Motion No. 4
This motion filed May 26, 1977 sought the cancellation, termination and/or suspension of ali of Uniroyal's Government contracts for Uniroyal's interference with
the OFCCP's development of its case by interjecting Uniroval's attomeys in the OFCCP's interviews of potential witnesses.

In the course of the hearing, Uniroyal stipulated or the Judge found that Uniroyal admitted that it:

failed and refused to provide the information requested in 20 of the OFCCP's First Set of Interrogatories and that there was no acceptable justification for its failure;
failed and refused to provide documents for inspecticn and copying requested in five of the OFCCP's First Set of Requests for Production of Documents and that there
was no acceptable justification for this failure;

[ﬁage 6]

blocked out information relating to active employee histories in violation of the Judge's prior instructions and failed to furnish supplemental information when the
violation was called to Uniroyal's attention;

failed to provide what the Judge found to be important porticns of “white collei* employee personnei file and information;

prevented OFCCP representatives from returning to its Mishawaka facility to inspect and copy documents which Uniroyal previously failed to make available, even after
the Judge's arder of May 3 to do so and the decision of the istrict Court on August 15, 1977,

In addition, the judge found that contrary to Uniroyal's assertion in its initial and supplemental answer to interrogatories 26 through 33 of the OFCCP's First Set of
Interrogatories that it has not maintained since October 14, 1968, a policy or practice whereby It restricted and/or designated any jobs as male only er female only or male
{female) jobs, the evidence overwhelmingly established this response was untrue. The Judge found that Uniroyal segregated employee folders and Individually tabulated
seniority lists on the basis of sex, until at least November 1970 and that it utilized a system of classifying male emplovees as Class A and females as Class B for selection,
hiring, placement and recall of production and maintenance employees.

Disassion
Uniroyal, a Gevernment Contractor, has been charged by the OFCCP with substantive violations of its contractual equal employment epportunity pbligations under the
Order, Uniroyal has requested and been granted an administrative hearing on these substantive violations. Having itself invoked this administrative remedy, and having itself

served preheating discovery requests on the OFCCP, Uniroyal nevertheless has refused to comply with the OFCCP's discovery requests primarily on the ground that the
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regulations praviding for discovery are invalid becaw. . ot specifically authorized. The OFCCP, In an effort to enforce . . se regulations, has maved for sanctions-against
Uniroyal for its refusal to comply.

Section 201 of the Crder provides that the Secretary of Labor shall be responsible for the administration of Part II of the Order which deals with "Nondiscrimination In
Employment by Government Contractors and Subcontractors,” and it autherizes him to adopt such rules and regulations and-issue such orders as he deems necessary and
appropriate to achieve the purposes of the Executive Order,

Section 202 sets forth the Equal Employment Opportunity (EEQ) clause, which is to be included in &l non-exempt Government centacts. The EEO clause prohibits
discriminatory practices, requires affirmative action to provide equal employment opportunities, and reguires compliance with the implementing requlations and orders of the
Secretary of Labor; see sections 202(1) and (4). Section 202(5) requires government contractors to furnish all information regarding compliance which the enforcing
authority may require,

Accarding to section 206(a), the Secretary is empowered to "investigate the employment practices of any Government contractor or subcontractor ... to determine
whether or not the contractual provisions specified in section 202 of this Order have been violated."

Section 208 of the order authorizes the Secretary of Labor to provide for hearings prior to imposing sanctions, and specifically prehibits any order for debarment of any
contractor from further Government contracts "without affording the contractor an
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opportunity for a hearing." Indeed, even prior to the commencement of formal enfercement proceedings, the contracting agency Is required to make reasonable efforts to
eliminate the problems through informal methods and conference, conciliation, mediation and persuasicn; see section 209 (b) .

Pursuant to the power granted him in section 201, the Secretary of Labor has issued regulations implementing the Executive Order (see, 41 CFR 60-1, gf seq.) and except
for his regulation-making power, the Secrefary of Labor has assigned responsibility for enforcement of Executive Order 112486 to the OFCCP; see 41 CFR 60-1.2.

The regulations provide that no order of debarment from further cantracts or subcontracts shall be issued without the oppartunity for a formal hearing before an
administrative law judge, with rights to counsel, to present evidence and to cross-examination; see 41 CFR 60-30. In order that the administrative hearing may be fair and
meaningful, the regulations also provide for prehearing discovery by both sides; see 41 CFR 60-30.

Uniroyal argues that these discovery regulations are outside the scope of the Order, In support of this proposition Univoyal does not cite any provision of the Order with
which the regulations conflict or which narrow the scope of the Order so as to exclude such regulations, but merely argues that they are unautharized, However, it has been
held by the courts that the Executive Order program has the force and effect of law, Contractors Ass'n of Eastern Pa. v. Secretary of Labor, 442 F.2d 159 (3¢d Cir, 1971),
cert. denied, 404 U.5. 854 {1971); Farkas v. Texas Instrument. Inc,, 375 F.2d 62 9 (5th Cir. 1967}; Farmer v. Philadelphia Flectric Co., 329 P.2d 3 (3rd Cir. 1964); United
States v. New Orleans Public_Service, Inc.,{NOPSI) 553 F.2d 459 (5th Cir. 1977), United States v. Local 189, Papermakers, 282 F, Supp. 39 (E.D. La. 1968}, aff'd 416 F.2d
980 (5th Cir, 1969}, cert. denied, 397 U.S. 919 (1971). Talso find that the regulations promulgated thereunder, which are not unlawful and plainly unreasonable or
inconsistent with underlying authority, also have the force and effect of law. Maryland Casualty Co. v. United States, 251 U.S. 342 {1919); Commissioners v. So. Texas
Lumber Co., 333 .S, 496 (1948); United States v. NOPST, supra.

I would note that in other instances where courts have been asked to hold an Executive Order implementing regulation invalid on the ground of lack of express statutory
authorization, the courts have refused to so hold. For instance, in Contractors Ass'n of Fastern Pa., supra, it was argued that the Secretary exceeded his authority In issuing
a regulation requiring affirmative action goals and timetables for remedying underutilization of minorities, since the Executive Order does not specifically mention goals and
timetables, The Third Circuit held that such a regulation was authorized under the broad delegations of authority in section 201, 442 F.2d at 175. see also; Southem Hllinois
Builders Ass'n, v. Qailvie, 327 F. Supp.1154, aff'd; 471 F.2d 680 (7th Cir. 1972) . Similarly, in United States v. Duguesne Light Co., 423 F. Supp. 507 (W.D. Pa. 1976},
the court held that the fact that backpay was not specifically mentioned as a possible remedy under the Executive Order did not mean that backpay was unauthorized, 423
F. Supp. at 510.

While no court has yet considered the validity of the particular regulatory provisions here at issue {except to the extent that NOPST, supra, broadly upholds the regulations
containing the prehearing discovery provisions) , I know of no

P
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provision of the Executive Grder or of other law with which they conflict, and Uniroyal has peinted to none. Thus, under the rationale of Contractors Ass'n of Eastern Pa.,
supra and NOPST, supra, I conclude that they are valid.

Indeed, far from conflicting with other law, regulations are specifically authorized under section 201, The regulations in issue here supplement and complement section
202(5} of the Order itself, which expressly requires Government contractors to supply all infermation which the Government may request pursuant to the implementing
regulations and in connection with any compliance investigation. Section 202{5) was held to be valid in NOPSI, supra., 553 F.2d at 465. The appellant in that case had
argued, inter alia, that section 202(5) wes unconstitutional because It had not been specifically autherized by statute, The Fifth Circuit held that argument to be "without
merit in light of the pattern of Congressional approval for the Executive Order program...." 553 F.2d af 472, n.12. Likewise, the absence of specific references to prehedring
discovery in the QOrder or other statutes should not be interpreted as any indication of an Intent to preclude it

The prehearing discovery regulations aiso complement section 208 of the order, which authorizes the Secretary of Labor to hold hearings, and section 206, which
authorizes investigations, Section 208 gives the Secretary authority to decide how to conduct hearings, and places no limits on his ability to provide for prehearing
discovery.
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Further'more, administrative-discovery is & widespi.... and favored procedure. Virtually al! major Federal agencies sig..«icantly involved in Government procurement have
promulgated regulations regarding disputes procedures which include prehearing discover of same sort, Like the Executive Order discavery regulations, the discovery
regulations of other agencies are deemed to be part of Government contracts, and the regulations are promulgated on the basis of general rulemaking authority. £.g., 38
CFR 1.77.4; 41 CFR 5A-60, Rule 14; 45 CFR 16.

I conclude that the regulations are authorlzed by the provisions of the Order authotizing regulations (section 202(1)}, requiring contractors ta disclose information (section
202(5)) and authorizing hearings {secticn 208). Moreover, Unireyal has contracted to comply with these regulations and they do not conflict with underlying authority.

Having resolved the fundamental issue of the validity of the regulations, 1 will now address the exceptions to the Judge's "Recommended Decision," filed by the parties.

I would note that the Judge's findings and conclusions are based upan his personal observations and conclusions as to witress credibility and the facts, as developed
during the course of the hearing. Therefore, his findings will not be disturbed if supported by the record.

I would also note that the regulations confer broad discretion upon the Judge to ensure that a fair hearing is conducted. Therefore, findings and conclusions made
pursuant to this discretion will not be disturbed unless the Judge has abused his discretion,

Unirovyal's Exceptions

Uniroyal's Excepticn No. 1

Uniroyal excepts to the failure of the Judge to define the class of alleged discrimination as those present and former employees employed at the Company on or after
January 28, 1976, which is 180 days prior to the filing of the Notice of Intent to Debar on July 28, 1976.

[ﬁage 9]

The Excepticn is denied.

Uniroval asserts that this limitation is consistent with Title VII of the Civil Rights Act of 1964, which must be given controlling weight in the instant proceeding, Aside from
Uniroyal's charactarization of applicable limitations on the Executive Order, I find that the Executive Order is limited only by the express prohibitions of Title VIL See, e.g.,
Contractors Ass'n of Eastern Pa., supra. I further find that neither Title VIL the Congressional history surrounding it, not the authority cited by Uniroyal evidence an intent by

Congress or the courts to make Title VIT applicable to the Executive Order with respect to Uniroyal's assertion of a 180 day limitation on enforcement actions. brought by the
OFCCP. Therefore, I hereby deny Uniroyal's exception.

Unircyal's Exception No. 2
Uniroyal excenpts to the failure of the Judge to confine the scepe of discovery to the perlod after January 1, 1975, and to his failure to limit the discovery of Information.
relevant to the issues delineated In the Notice of Intent to Debar.

The Exception is denjed,

Uniroyal asserts that the alieged deficiencies in the instant proceeding arose from a compliance review conducted in January, 1976, On the basis of this assertion, Uniroyal
unflaterally determined that the proper scope of the proceedings is imited to one year prior to the compliance review. However, the Company's position is inaccurate and
ignores the fact that affected class violations were first cutlined to the Company during a compliance review at Uniroyal's Mishawaka facility in September, 1972, These
viglations, in addition to those violations alleged as a result of the 1976 compliance review, were contained in the Notice of Intent to Debar which 1s the basis of the instant
proceeding,

In any event, the faw Is clear that discovery Is not limited to the issues raised by the pleadings and that the correct test for the scope of discovery Is relevancy to subject
matter of the suit. Goldinger v. Boron O Co., 60 F.R.D 562 (W.D. Pa. 1973}, Discovery rules, particularly with respect to the complex issues invelved in employment
discrimination cases, are to he construed-liberally in favor of the party seeking discovery. Rich v. Martin Marietta 522 F.2d 333 {10th Cir. 1975); Burns v. Thiohol Chemical
Cop., 483 E.2d 300 (5th Cir, 1973); Blue Bill Borts, Inc, v. Egual Employment Opportunity Commission 418 F.2d 355 {6th Cir. 1969), Thus, the Judge correctly recognized

that discovery addressing past canduct which may have created an affected class is necessary and appropriate in order to show any present effects of past discrimination.
See, United States v. Jacksonville Terminal, 451 F.2d 418 (5th Cir. 1971), gert. denied 406 U.5. 906 (1971},

Uniroyal alsc relies on Equal Empleyment Opportunity Cornmission v. Packard Electronics Division, 569 F.2d 315 (5th Cir. 1878), in support of its position. Packard
supra, concerns a review by the Fifth Circult on whether to affirm a district court judge's exercise of discretion in refusing to grant discovery requests by the EEQC. The
Court of Appeals found that the district court had based its decision on the criterion of relevance and concluded that the district court's determination would be upheld
because it was not clearly erronecus. By the same standard, I find that the Judge, In the March 10 hearing, expressly
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considered relevance, in addition to burdensomeness to the Company, and therefore, affirm his refusal to further limit the scope of discovery.

Furthermore, secticn 202(5) of the Order impases upan Uniroyal a contractual commitment to:

"furnish all information and reports required by Executive Order No. 11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of
Labor, or pursuant therete, and will permit access to his books, records, and accounts by the contracting agency and the Secretary of Labor for purpases of
Investigation to ascertain compliance with such rules, regulations and orders.”

Inote that the Order containg no time limits on the periods that the Government can engage in discovery, so long as the discovery is related to the
contractor's com- pliance with the Executive Order, I also note that the applicable regulations vast broad discretion in the Judge in conducting such
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hearings. See generally, 41 CFR 60-30.15. I con.  .e that although the Judge could have reascnably redh. _d broader discovery, the Judge exercised
permis- sible discretion in defining the scope of discovery.

Uniroval's Exception Ne. 3

Uniroyal excepts to all evidentiary and procedural rulings made by the Judge in response to objections made by Uniroyal,
The Exception is denied,

Unirayal presumably excents to the discretion exercised by the Judge. The applicable regulations allow the Judge to exercise broad discretion in conducting a hearing. I
note that the regulations provide, in section 60-30.18, inter alia, that "formal rules of evidence shall not apply.”

Insafar as the record does not disclose a particular evidentiary or procedural ruling (nor has Uniroya! cited any) which prejudiced or denied Uniroyal's right to & fair
hearing, Respondent's exception is denied.

Uniroyal's Exgeption No. 4
Uniroyal excepts to the assumption of jurisdiction by the Judge, with respect to the allegations contained in OFCCP's Mation No. 4, and to the expansion
of the hearing beyond the issues delineated in the Notice of Intent to Debar,

The Exception is denied.

As noted previously, OFCCP's Motion Ne. 4 for sanctions is based upon Uniroyal's failure to adhere to the requirements of 41 CPR 60-1.32. Presumably, Uniroyal, in its
exception, is refying upon 41 CFR 60-1.26(b) which requires the Government to "attempt to resoive the matter, where appropriate, through the conciliation procedure set
out n this chapter,” before initiating an enforcement proceeding. However, the incidents which are the basis of OFCCP's Motion No. 4 occurred after this enforcement
proceeding had besn initiated. Therefere, the relevant regulations at that stage in the proceedings are those found at 41 CPR 60.30, entitled Rules of Practice for
Administrative Proceedings to Enforce Equat Opportunity Under £.0. 11246, which relate to the procedures and rules to be followed after administra- tive enforcement

proceedings are institutad. These regulations define the scope of the Judge's jurisdiction broadly and, inter alia, confer the general power to Impose appro- priate sanctions
for violations of regulations arising out of the discovery process.

Therefore, 1 conclude that no attempt to conclliate was required under

H
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the circumstances of this case at this stage of the enforcement proceedings under applicable regulations.

Uniroyal's Exception No. 5
Uniroyal excepts to Anding of Fact No. 1 wherein the Judge stated that sex and racial discriminating practices are those involved in this proceeding.

The Exception is denied.

Uniroyal asserts that the Judge was limited to matters alleged In OFCCP pending mations. However, I find that the Notice of Intent to Debar, alleging race and sex
discrimination, conferred upon the Judge the jurisdiction to make a substantive determination of relevant issues. In addition, the evidence that the OFCCP presented to show
that Uniroyal had filed under oath false answers to OFCCP's interrogatories is & sufficlent basis for the Judge to make a substantive determination of these issues, Therefore, 1
hereby affirm the Judge's Finding of Fact No. 1.

Uniroval's Exception Nc. 6

Unirayal excepts to Finding of Fact No. 5 wherein the Judge found that the OFCCP's First Set of Interrogatories sought relevant Information.
The Exception is denied.

Uniroyal asserts that OFCCP's interrogatories may not seek information outside the issues raised in the February 22, 1976, Show Cause Notice, However, in view of the
nature of the case, the broad scope of permissible discovery and the discretion vested In the Judge, 1 hereby affirm the Judge's rufing that the interrcgatories sought
relevant information.

Uniroyal's Exception No. 7
Unirayal excepts to Finding of Fact No, 8 and the failure to find that Uniroyal's objections to certain interrogatories and requests for admissions were based on valid legal
grounds and therefore coutd limit its answer accordingly.

The Exception is denied,

The record clearly confirms Uniroyal's failure to answer twenty-five interrogatories In thelr entirety and that it refused to supply information regarding twenty-eight other
interrogatories and fourteen request items for & time period predating January 1, 1975. Ik also discloses that the Judge considered and rejected the legal grounds Uniroyal
interposed to justify its failure to provide the information. Therefore, I hereby affirm Finding of Fact No. 8 for the reasans set forth in my ruling on Uniroyal's Exception Nao.
2.

Uniroyal's Exception No, 8
Uniroyal excepts to that porticn of Finding of Fact Ne. S wherein the Judge confirmed his previous orders’ requiting Uniroyal to supply the Government with all requested
information postdating October 14, 1968.

The Exception is denied.
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As noted in my discussion of Uniroyal's Exception ... 2 where there is an allegation of employment discrimination wnich has created an affected class entitled to refief, it
may be necessary to inquire into past conduct in order te fully examine the discriminatory system which created the affected class end to determine whether the affected

class is suffering the present effects of past discrimination. Such Inquiry into past conduct may, in some instances, predate the effective date of the Order. In the instant
case, the Judge ruled that "Uniroyal would be
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required to provide information and documents requested by the OFCCP only from October 14, 1986, the effective date of the amendments to the Order which, inter alia,
prohibited discrimination on the basis of sex. In view of my discussion in connection with Uniroyal's Exception No. 2, T hereby affirm the Judge's rulings requiring Uniroyal
to supply all requested information postdating October 14, 1968,

Unirovai's Exception No. &
Uniroyal excepts to Finding of Fact No. 10 and the failure to find that Uniroyal's ebjections to the submission of any information regarding certain interrogatories was
based on valid legal grounds and therefore could be limited accordingly.

The Exception is denied,

Uniroyal asserts that it was legally justified in refusing to supply the infermation, en argument it previously presented in support of Uniroyal's Exceptions Nos. 2 and 7, In
view of my earfier rulings on these exceptions, I hereby affirm the Judge's rulings for the reasens stated in my rulings on Uniroyal's Exceptions Nos. Z and 7.

Unirovals Exception No. 10
Uniroval excepts to Finding of Fact No. 11 wherein the Judge found that Uniroyal failed to provide OFCCP with relevant material during OFCCP's inspection and copying
trip to Uniroyal's Mishawaka facility and that the Uniroyal was ordered to fumnish certain Information confained in employee histories.

The Exception is denied,

Uniroyal asserts that representatives of OFCCP made two trips to Mishawaka and that counsel for OFCCP testified they had ampie opportunity to copy any and all
documents in OFCCP's personnel files, but chose nat to do so. However, testimony of GFCCP's counse! indicated all the documents were not made avaiiable for inspection
and copying to the representatives of OFCCP and was corroborated by Uniroyal's witness, Mr. Edgar L. Kavanaugh.

Uniroyal also asserts that the Judge expressly stated that it had never been ordered to refrain from blocking out portions of employee histories. However, the record
discloses that the Judge intended that if records inciude information prior to October 14, 1968, such information would be disclosed (Tr. pp. 228-229).

Thus for the reasons containad harein, I hereby affirm Finding of Fact No. 11
Uniroyal's Exception No. 11

Unlroyal excepts to Findings of Fact No. 19 which states that Uniroyal admitted or stipulated during the hearing that it failed and refused to provide the information
requested In twenty of QFCCP's First Set of Interrogatories and that there was no acceptable justification for its faliure.

The Exception is denied.

Uniroyal asserts that it provided most of the information sought during the prehearing administrative proceedings, including settlement discussions However, the
tegtimony of Mr. Kavanaugh, who had primary responsibility for preparing answers to OFCCP's First Set of Interrogatories astablishes that Uniroyal failed to provide
information requesied in specific interrogatories. Kavanaugh had failed to provide such information because Uniroyal had obfected to the period of discovery and the
information deemed relevant, However, the Judge overruled
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such objections. I hereby Find that such rulings are net an abuse of discretion and therefore affirm Finding of Fact No. 19.

Unirgyal's Exception No. 12
Uniroyal excepts to Finding of Fact No. 19 which states that Unirayal admitied or stipulated at the heating that it failed and refused to provide documents for inspection
and copying requested in five of OFCCP's First Set of Requests for Production of Documents and that there was no acceptable justification or showing for this failure.

The Exception is denied.

Uniroyal asserts that it did not provide requested decuments on the ground that the information sought was irrelavant. As noted earlier, this objection was a basis for
Uniraval's objection to OFCCP's First Set of Interrogateries and was considered and rejected by the Judge.

Uniroyal also asserts that the remaining requested information either did not exist or was made available to OFCCP during its inspection visit, However, the record supports
the finding of fact that there was no acceptahle justification for Uniroyal's failure to make requested information or dacuments available or to block cut portions of
documents made available,

In view of my previous rulings denying Respondent's Exceptions Nos, 10 and 11, T hereby affirm Finding of Fact No. 19.

Uniroval's Exception No, 13
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Uniroyat excepts o Finding-of Fact No. 20 which oot that Uniroyal stipulated at the hearing that it blocked out irnurmation relating to active employee histories, that
this action violated the court's prior instructions; and that when this viclation was called te Uniroyal's attention, it refused to supply the information.

The Exception is denied,

As nated In my ruling on Uniroyal's Exception No. 10, the record clearly discloses that the Judge intended that if the records made avallable inciuded information prior to
October 14, 1968, such information would be disclosed. Therefore, I hereby affirm Finding of Fact No. 20.

Uniroyal's Exception No. 14
Uniroyal excepts to Finding of Fact Neo. 21 that "important portions” of white coliar employees personnel files were not made available to OFCCP.

The Exception is denied.

Uniroyal asserts that no evidence was introduced at the hearing te prove that Important portions of personnel files were kept from the OFCCP and that OFCCP's Exhibit No.
27 is not an official company document and thus cannot support the finding. However, the record supports the conclusion that Government's Exhibit No. 28, entitiad
"Salaried Personne! Status Form," is a true and correct copy of a company document regularly maintained In each employeas personnet file. In addition the company's own
witness, Mr. Kavanaugh, admitted that "Salarled Personnel Status Forms” and portions of personnel files were not made available to OFCCP at its Mishawaka facility.
Therefore, [ hereby affirm Finding of Fact No, 21,
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Uniroval's Exception No. 15

Uniroyal excepts to Finding of Fact No. 22 which states that Uniroya! failed o provide its "salaried personnel status forms" which consclidated important personnet
information about white collar emplovees although they had been specifically requested by OFCCP.

The Exception s denied.

Uniroyal asserts that such documents where never sought by CFCCP by way of a formal request for production of documents and that OFCCP counsel "simply mentioned"
the document during the inspection visit to the Mishawaka facility. Uniroyal also asserts that the Company's Manager of Employment was not aware of the existence of such
documents at the time but did subseguently determine that the form was used at the comporate headguarters in Connacticut and consequently unavailable, However the
record shows that OFCCP sought written "employment histories™ in their First Set of Interrogatories, interrogatories 50 through 52, and in their First Set of Requests for
Production of Documents, request 12. In response, the record indicates that the company represented that such documents would be avallable at its Mishawaka facility.
Further, there is support in the record for the conclusion that such documents were, in fact, maintained at the Mishawaka facility and never produced for OFCCP. Thus, T

hereby affirm Finding of Fact No, 22.

Uniroval's Exception No. 16
Uniroyal's excepts to Finding of Fact No. 33 which states that Uniroyal failed to provide to OFCCP position description or job specifications and requirements for all of its
jobs as requested by OFCCP in interrogatory 2 and request for production of documents 1.

The Exception is denied,

Uniroyal asserts that its Manager of Employment testified without cantradiction that it did not have job descriptions for every job and that all available job descriptions and
job specifications had been provided, However, the record indicates that Mr. Kavanaugh's testimeny was equivocal. In view of the testimony of OFCCP's counsel wherein he
stated that the position descriptions provided the Govemment were substantially incompiete and interrogatory 2 which asked Uniroyal to individually list the description
and/or specifications for the jobs without written position descriptions, I hereby affirm Finding of Fact No. 23.

Uniroyal's Exception No. 17
Uniroyal excepts to that portion of Finding of Fact No. 24 that held that it had previously failed to make available to OFCCP documents fer inspection and copying.

The Exception is denied.

In support of its exception, Uniroyal relies an [t's prior exceptions to Findings of Fact Nos, 19 through 23. In view of my decisions to deny applicable exceptions, I hereby
affirm Finding of Fact No. 24,

Uniroyal's Exception No, 18
Uniroyal excepts to Finding of Fact No. 25 which states that contrary to its assertions In its answers to interrogatories, Uniroval segregated employee folders and
individually tabulated seniority fists on the basis of sex until at least November 1970 and that it utllized a system of classifying male employees and female employees for

selection, hiring, placement and recall of preduction and maintenance employees,
The Exception is denied,

Uniroyal asserts that this finding goes to the merits of the case which the
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Judge reserved for consideration at a later date. How. .. er, Finding of Fact No, 25 is based upon the evidence that Ot . presented to show that Uniroyal had filed, under
oath, false answers to OFCCP's interrogatories, Ifind that Uniroyal had the opportunity to support its denial that it had maintained a sex segregated employment system in
violation of the Executive Order. I further find that the Judge exercised permissible discretion in making a finding based upon the evidence presented by OFCCP, in particular
the cross examination of company witnesses Kavanaugh and Hoiffer. Therefore, T hereby affirm the Judge's Finding of Fact Mo, 25.

Uniroyal's Exception No. 19

Uniroyal excepts to the Judge's fallure to find that the notices of deposition referred to in Finding of Pact No. 26 were accompanied by administrative subpoenas and that
COFCCP never sought to enforce such subpoenas in a court of law.

The Exception is denied.

Uniroyal asserts that the Administrative Procedure Act and the Executive Order require that OFCCP seek to enforce such subpoenas in a court of law. However, as g
government contractor, Uniroyal had made a contractual commitment to comply with the applicable regulations. These regulations include 41 CFR 60-30.11(a) which
provides that & party may depose a representative of another party through the issuance of proper notice and that the use of administrative subpoenas are permitted, but
not required. Furthermore, 41 CFR 6030,11(b) provides, in part, that "it shall be the obligation of gach party to produce for examination any person, aleng with such

documents as may be requested, at the time and place, and on the date, set forth in the notice, If that party has control over such person.” Therefare, I hereby affirm
Finding of Fact No. 26.

Unirovyal's Exception No: 20
Uniroyal excepts to the failure of the Judge to include in Finding of Fact No. 27 the fact that Uniroyal's failure to supply its officlals was based upan its legai challenge to
the validity of the regulations pending in the Federal courts.

The Exception is denied.

Finding of Fact No. 27 provides that "Uniroyal stipulated that it received the Notices (o appear at the Government's depositions and that it failed and refused to produce
its officers, agents or employees who were properly noticed” and is not disputed. Uniroyal's basis for such fallure was repeatedly considered and rejected by the Judge. find
that the Judge did not err In failing to Include Uniroyal's Finding of Fact No. 27 justification in his statement of and therefore, hereby affirm Finding of Fact No, 27.

Uniroval's Exception Ng. 21
Uniroyal excepts to the fallure of the Judge to find in Finding of Fact No. 32 that Uniroyai had legitimate reasons for not responding to certain requests of OFCCP for
admissions based on pending legal challenges to the OFCCP discovery regulations in the Federal courts. Respondent also excepts to the failure of the Judge to find that
Uniroyal came into compliance with the Order by answering requests for admissions.

The Exceptian is denied.

Finding of Fact No. 32 states that Uniroyal failed to respond to the OFCCP's Request for Admissions in a timefy manner, in contravention of erders of the court, In failing
to respond to the requests in a timely mannar, Uniroyal relied on the same justifications as those presented throughout the heating and considerad herein; an argument
repeatedly raised
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T

before the Judge, considered and dismissed. In addition, Finding of Fact No. 32 accurately reflects Uniroyal's failure to respond In a timely manner. Therefore, I hereby
affirm Finding of Fact No. 32.

Unireval's Exception No, 22
Uniroyal excepts to the failure to note in Finding of Fact No, 35 that the female employees contacted by the OFCCP's representatives were unable to distinguish between
the instant action and the Title VII action, Chrapliwy v. Uniroyal, Inc., supra. Uniroyal also states that Finding of Fact No. 35 ignores the testimony of two female employees
who testified that their decision to attend the OFCCP's interviews accompanied by attorneys was made immediately after speaking with the OFCCP representatives and before
mentioning the interviews to Uniroyal officials.

The Exceptien Is denied.

The record supports Finding of Fact No. 35 in @l respects, It is my conclusion that it was not erroneous for the Judge to fail to Include the peints raised by Uniroyal,
Therefore, I hereby affirm Finding of Fact No. 35,

Uniroval's Excention No, 23
Uniroyal excepts to the fallure of the Judge to note in Finding of Fact No. 31 that the female employees contacted by the OFCCP officials became upset and sought the
advice of their supervisors, Uniroyal also excepts to the failure of the Judge to note that the women viewed OFCCP's investigation as connected with the Title VII litigation in
which these particular women were not involved and wanted to stay uninvalved.

The Exception is denied.

The record supports Finding of Fact No. 37 in all respect It is my conclusion that it was not emoneous for the Judge to fail to include the points raised by Uniroyal, There-
fore, I hereby affirm Finding of Fact No. 37.

Uniroyal's Exception No. 24
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Uniroyéi excepts to Finding-of Fact No. 38, Findity.of Fact No. 38 states that Uniroyal determined that a uniform approach through the plant regarding the scheduled

interviews was needed, It also states that Uniroyal decided to suggest to prospective interviewees that they attend, the OFCCP interviews in the presence of an attorney; that
Timothy Woods would be recommended as legal counsel; and, that the Company would pay for his services,

The Exception is denied.

Uniroyal asserts that the record demonstrates that the employees personally decided they desired legal representation and either requested the name of an attorney from
the Company or insisted that the Company supply them with a lawyer, Uniroyal also asserts that the record shows that the Company only recommended specific attorneys by
name when an employee did not have a personal lawyer, that Uniroyal made clear to the employees that they could use their own attorneys and that, in either event, the
Company would pay their legal £xpenses.

However, the recard supports Finding of Fact No. 38 in all respects. It is my conclusion that it was not erroneous for the Judge to fail to include the points raised by
Uniroyal. Therefore, I hereby affirm Finding of Fact No. 38,

Uniroyal's Exgeption No, 25
Uniroyal excepts to the failure to note in Finding of Fact No. 39 that the
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employess chose ke have Mr. Woods as their attorney after full disclosure of his relationship with Uniroyal and to the failure to find that the employees had a right to attend
the interview with counsel.

The Exception is denied.

Finding of Fact No. 39 states that the law firm with which Mr, Woeds is employed and associated represented the Company for a number of years and has entered an
appearance in Chrapliwy v. Uniroval, Inc., suprg, and Uniroval, Inc. v. Marshall, supra. These facts are supported by the record and are not disputed by Unirayal. I conclude
that it was not erranecus for the Judge to fail to include the points raised by Uniroyal. Therefere, 1 hereby affirm Finding of Fact No, 39.

Unirgyal's Excepticn No. 26
Uniroyal excepts to the fallure to find in Finding of Fact No. 40 that of the sixteen or seventeen employees interviewed, four or five of them were interviewed without the
presence of any counsel and further excepts to the finding that the interviews were curtailed because they were conducted in the presence of private co unsel,

The Exception is denied.

The record supports Finding of Fact No. 40 in all respects. It is my conclusion that it was not erronecus for the Judge to fail to include the points raised by Uniroyal,
Therefore, 1 hereby affirm Finding of Fact No. 35, Consideration of the legal Issues raised by Unircyal in the exception dealing with. section 60-1.32 is deferred until
Uniroyal's Exception No. 38 which more properly excepts to the Judge's conclusion of law.

Uniroyal's Exception No. 27
Uniroyal excepts to Finding of Fact No. 41 which states that Mr. Woods discussed the interviews with Mr. Frey and that Uniroyal sought and was in fact-furnished

information regarding the substance of the interviews. Uniroyal further excepts to the Judge's apparent reliance upen the OFCCP assertion that Unfroyal had knowledge of
the interviews because of the detailed affidavits of attomeys Woods and Blackmond.

The Exception is denfed,

The Judge's Findings are based upon his personal evaluation of the credibility of the witnesses, The record indicates that Mr. Woods had occasion to discuss the
interviews with Mr. Frey. I decline to endorse Uniroyal's specutation concerning such a basis. Therefore, I hereby affirm Finding of Fact Ne. 41.

Uniroval's Exception No, 28
Uniroyal excepts to the implication of Finding of Fact No. 43 that the Company had any part in other female employee subsequently declining te be interviewed by the
OFCCP.

The Exception Is denied.

Finding of Fact No. 43 states that "Uniroyal's actions resulted in female interviewees and petential interviewees not responding favorably to Government subsaequent
requests, with Government representatives in the presence of Uniroyai attomeys." The record supports Finding of Fact No. 43 In all respects. It is my conclusion that it was
not erranecus, for the Judae to find that Uniroyal's actions resulted in female Interviewees and potential interviewees not responding favorably to subsequent OFCCP
requests., Therefore, [ hereby affirm Finding of Fact Mo, 43.

; R
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Unirgyal's Exception No. 29
Uniroyal excepts to the statement in the "Discussion and Conclusions” pertien of the Recommended Decision that Uniroyal's actions constituted a refusal to cooperate and
that the facts In this proceeding are not in substantial dispute, Uniroyal further excepts to the statement that it had contracted to comply with the prehearing discovery
regulations.

The Exception is denied.
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Uniroyal asserts that its actions were based on good faith legal chaltenges to the regulations. As discussed earlier, thése legal chalienges were censidered and rejected by
the Judge. Thus, it cannot be disputed that Uniroyal has failed to provide requested information in the face of repeated orders of the Judge. I conclude that Uniroyal's

actions have frustrated the purpose and intent of the instant proceeding and find no error In the Judge's characterization that these actions constitute "a refusal to
cooperate.”

As evidenced by Uniroyal's Exceptions Nos. 4 through 27, it was inappropriate for the Judge to state that the facts in this proceeding are not in substantial dispute.
However, I conclude that such error was harmless in nature,

In addition, as discussed and concluded herein, Uniroyal is a Government contractor subject to the provisions of Executive Order 11246 and the rules and regulations
issued pursuant thereto. As such, Uniroyal agreed to comply with the EEQ clause of its Government contracts wherein it agreed to "comply with the rules, regulations and
refevant orders of the Secretary of Laber.” Therefore, I hereby deny Uniroyal's Exception 29,

Uniroyal's Exception Ne, 30
Uniroyal excepts to the characterization of the governing law in Conclusion No. 3 which states that the reguiations of a Federal agency which do not conflict with the
authorizing provisions of Federal law have the force and effect of law.

The Exception is denled,

Uniroyal asserts that the proper test of the validity of any regulaticn under the Order is whether it is authorized by Congress or whether it is within the scope of the Order.
Uniroyal, in support of its pasition, cites cases which state that regulations have validity only to the extent that they remain within the scope of the Executive Crder. See,
Pan American World Alrway v. Marshall, 15 FEP Cases 1607 (5.0.19.Y., 1977); NOPSI, supra. Although T would note that there is little, if any, distinction hetween the
standards urged by the Uniroyal and the standard adopted by the Judge, T hereby affirm the Judge's Conclusion No. 3. I conclude that it is well established that regulations

used by government agencies, pursuant to Federai law, have the force and effect of law unless they are in conflict with the authorizing provisions. Maryland Casualty
Company v, United States, 251 U.S, 342 (1920); Leslie Miller v, Ash, 352 U.S. 187 (1996) ; Paul v. United States, 371 U.5. 245 (1963) ; G.L.Christian and Associates v,
United States 312 F.2d 418 {Ct. C1. 1963} ; Barclay v. United States, 333 F. 2d 847 (Ct. €. 1963).

Uniroval's Exception Ne. 31
Uniroyal excepts to Conclusion Mo. 4 which states, jnter alia, that the prehearing discovery regulations, issued pursuant to Order do not conflict

[Page 19]
with the provisions of the Executive Order and therefore have the force and effect of law. Uniroyal also excepts to the characterization of its position in reliance on the
NOPST, supra, decision.

The Exception is denied.

It is my view that the Judge is correct in his conclusion as for the validity of the regulations. Far from conflicting with the Qrder, the regulations are specifically authorized

by the provision of the Order authorizing the Secretary of Labor to adopt such rules and regulations as he deems necessary and appropriate to achieve the purposes of the
Order (section 201} .

In addition, the regulations in issue supplement and complement the provision of the Order which expressly requires Government contractors to supply all information
which the Government may request 'pursuant to the Secretary of Labor's regulations and In connection with any compliance investigation (section 202(5}), Section 202(5)
was held to be valid in NOPSI, supra. The appellant in that case argued, inter alia, that § 202(5) was unconstituticnal because it had not been specifically authorized by
statute. The Fifth Circuit held that argument to be "without merit in light of the pattern of Congressional approval for the Executive Grder program ..." 553 F.2d at 472,
N.12. White the Court of Appeal's Declsion in NOPST was recently vacated and remanded by the Supreme Court for reconsideration of the Company's Fourth Amendment
argument in light of the Court’s holding n Marshall v, Badow's Inc., 436 U.S. 307(1978), the portion of the holding of the Court of Appeals cited by the Judge in
Conclusion No. 4, and relied upon herein, was not vacated.

The prehearing discovery regulations also complement section 208 of the Executive Order, which authorizes the Secretary of Laber to hold hearings, and section 206,
which authorizes investigations. Section 208, in particular, gives the Secretary authority to decide how to conduct hearings and places no limits on his ability to provide for
prehearing discovery.

The Order explicitly gives the Secretary of Labor broad power to engage in Fact-gathering during the investigative stage to ascertain compliance and to hold enfercement
hearings to prosecute violations discovered during those investigations. In view of the broad rulemaking authority conferred upon the Secretary and given the detalled
enforcement scheme and broad investigative powers established by the Executive Order, the prehearing discovery rules at issues are both reasonable and appropriate.
Therefore, I hereby affirm the Judge's Conclusion No. 4.

Uniroval's Excaptions Ng. 32
Uniroyal excepts to Conclusion No. 8 that it is contractually required to comply with the prehearing discovery reguiations.

The Exception is denied.

Pursuant to section 202(4) of the Executive Order, Uniroyal has agreed to:

"... comply with all provisions of Executive Order 11246... and of the rules, regulations, and relevant orders of the Secretary of Labor."
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Given its clear contractual commitment to comply i the Secretary's reguiations, and In view of any eartier conchision that the prehearing discovery regulations are
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valid, I hereby affirm the Judge's Conclusion No. 8,

Uniroval's Exception No, 33
Unfroyal excepts to Conclusion No. 9 which states that based on Findings of Fact No. 5 threugh 25, Uniroyal has breached its duty as & Government contractor to fully
and completely answer OFCCP interrogatories and requests for production of documents, violated at least five court orders, and further, refused to permit entry by OFCCP
representatives to inspect and copy records in aceardance with the terms of the contracts and applicable regulations.

The Exception is denied.

In view of previous rulings uphelding the appiicable Findings of Fact, I hereby affirm Conclusion No. 9.

Uniroval Exception No. 34
Respondent excepts to the reaffirmation in Conclusion No. 11 of the Judge’s Order denying Uniroyal's Motion to Stay Discovery,

The Exceptian is denied.

In support of its exception, Uniroyal relies on the reasons stated in its- Exception No. 28. In view of my previous rulings affirming the applicatle Findings of Fact and
denying said exception, T hereby affirm Conclusion No. 11,

Uniroval's Exception No, 35

Uniroyal excepts to Conclusion No. 12 that it provided false and misleading answers to certain OFCCP interrogateries,
The Exception is denied.

In support of its exception, the Unirovyal states that it relies on the reasons stated in Exception No. 17. However, the reasons stated in Exception No, 18 are more
applicable and presumably the Uniroyal intends to rely on the reasons stated therein. In Exception No. 18, Uniroyal excepts to Finding of Fact No. 25 and states, inter alia,
that the Judge failed to delineate or anaiyze the evidence relied on to establish that Uniroyal's responses to interrogatories 26 through 33 were untrue, In view of my
previous ruling affirming Finding of Fact Ne. 25, I hereby affirm Conclusion No. 12,

Uniroval's Exception No, 36
Uniroyal excepts to the statement In Conciusion No. 13 that it breached any duty under the regulations to produce its officers, agents or employees for depositions.

The Exception is denied.

In support of its exception, Uniroyal relies on the reasons stated in its Exceptions Nos. 18 and 19. However, the reasons stated in Exceptions 19 and 20 are more
applicable and presumably it intends to rely on the reasons stated therein, Uniroyal, In Exceptions Nos. 19 and 20, excepts o Findings of Fact Nos, 26 and 27; the faifure of
the Judge to find that OPCCP never sought to enforce its administrative subpoenas in a court of law, and that its reason for faily re to supply its officials was based upon its
pending legal challenge to the regulations. In view of my previous rulings affirming the applicable findings of fact and denying sald exceptions, I hereby affirm the Judge's
Concfusion No. 13,

Uniroval's Exception No. 37

Uniroyai excepts to Conclusion No. 14 which states that based upon Findings of Fact 29 through 34 and the record, Uniroyal breached its duty to propetly answer the
court's orders when it failed and refused to timely admit or deny the OFCCP's Requests for
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Admissions.

The Exception is denied.

In support of its exception, Uniroyal relies on the reasons set forth in exceptions to Findings of Fact Nos, 19 through 34. In view of my previous rufings affirming-the
applicable findings of fact and said exceptions, I hereby affirm the Judge's Conclusion No. 14.

Uniroyal's Exception No. 38

Uniroyal excepts to the statements in Conclusion No.15 that Uniroyal "orchestrated” the hiring of counsel, that its activities have been tantamount to interference under
41 CPR60-1,32 and to the Judge's interpretation of said provision.

The Exception is denjed.

In order to prove a violation of 41 CFR 60-1.32, OFCCP must establish that the contractor has failed to take ali nacessary steps to ensure that no person intimidates,
threatens, coerces or discriminates against any individual for the purpose of interfering with, Inter alig, fumishing information, or assisting or participating in any manner in
an investigation or hearing. In order to conclude that this section has been violated, it is not necessary to base that conclusion an a finding of actual coercion. A failure to
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take all appropriate action to avoid possible coarcio, . - intimidation constitutes a violation of 41 CFR 60-1.32, regar,’_ss of whether Uniroyal successfully coerced or
intimidated any employees,

From a therough review of the entire recard, 1 conclude that the Judge's conclusion that section 60-1.32 was violated is supported by the facts undetlying the Judge's
conclusicn that tniroyal "orchestrated” the hiring of counsel for the employees which OFCCP sought to interview. These facts inctude, but are not limited to, Uniroyal's
suggestion to Its employees that they be represented by the same attorneys who represented Uniroyal in the prior Title VII action, Chrapliwy v. Uniroval, Inc., supra, and the
presence of those attormneys while the representatives of OFCCP aftempted to interview Uniroval employees.

In addition, T would note that the special nature of the employment refationship makes certain conduct, under apprepriate clrcumstances, more coercive and intmidating

than would otherwise be the case, e.g., Blue Flash Express, Inc,, 109 NLRB 591 (1954);; Struksnes Construction Ca., 165 NLRB 1062 (1967); Wirtz v, Continental Finance
gnd Loan Co., 326 F.2d 561 (5th Cir. 1964).

Therefore, I hereby affirm the Judge's conclusion that the totality of Uniroval's conduct constituted a violation of 41 CPR §0-1.32.

Uniroyal's Exception No, 39
Uniroyal excepts to the faflure to hold in Conclusion Ne. 16 that cancellation termination, suspension or debarment from Govemment contracts is an Improper sanction
for violation of the contractual provisions of section 202 of the Executive Order.

The Exception is denied.

Pursuant to section 202(4) of the Order, Uniroyal has a contractual commitment to "comply with all provisions of Executive Order No, 11246 of September 24, 1965, and
of the rules, reguiations, and relevant orders of the Secretary of Labor."  In addition, pursuant to section 202(6} of the Executive Qrder, Uniroyal has contractually agreed
that "In the event of the contracter's noncompliance with the EEQ clauses of this contract or with any of such rules, regulations, or orders,” appropriate
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sanctions, including those specified in Conclusion No. 16 maybe imposed. Therefore, I hereby affirm sald conclusion,

Uniroyal's Exception No, 40
In Conclusion No. 17, Uniroya} excepis to the foilowing conclusions:

that a class action for monetary relief is maintainable under the Crder;

that an enforcament action under the Order cannot be conducted without discovary;

that an authorized compliance review was conducted by the OFCCP at Uniroyal's Mishawaka facility in 1977
that Uniroyal refused to cooperate In the prehearing discovary proceedings;

that the subpoena power is not an issue in this proceeding;

that the Secretary of Labor's prehearing discovery regulations are valid, and that Uniroval viclated them;
that a hearing on the merits without benefit of discovery would be fruitless;

that Uniroyal breached its contractual obligations by failing to comply with prehearing discovery requirements, and that such violation constitute a contract breach of the
type warranting the application of sanctions;

that the prehearing discovery regulations are not unlawful or unreasonable and that they do not conflict with or go beyond underlying authority;
that Uniroyal's conduct warrants sanctions against it as autherized by sectlon 202(6) of the Order.

Regarding those exceptions conceming monetary relief under the Order, section 202(6} of the Order provides, inter alia that where a contractor viclates the order or the
rules and regulaticns issued pursuant thereto, the Secretary may impose sanctions and invoke remedies not enly provided by the Order but also provided "by rule, regulation
or erder of the Secretary of Labor, or as otherwise provided by law.” In view of applicable regulations which provide for such relief, in addition to long standing practice
and judicial support, T hereby conclude that a class action for menetary relief is maintainable under the Order. See, 41 CPR 60-2.1(b); United States v.Allegheny-fudlum
Industries, Inc., 517 F.2d 826 (5th Cr. 1975); United States v. Duguesne Light Co., 423 F. Supp. 507 (W.D. Pa, 1576). In additicn, In view of my rulings, contained
herein, addressing the remaining issues raised by Uniroval's Exception Mo, 4G, I hereby affirm Conclusion Ng. 17,

Uniroval's Exception No. 41
Uniroyal excepts to the conclusion and recommendations of the Jugdge contained in Conclusion No. 18 which concfudes that Uniroyal is not in compliance with the rules,
regulations and orders. Based upon section 202 (6) of the Order, he recommended that Uniroyal's present Government contracts be cancelled, terminated or suspended,
and that Uniroyal be declared in-eligible from further centracts until such time as it can satisfy the Director of OFCCP that it is in compliance with the Order and the
Secretary's regulations issued pursuant thereto.

The Exception is denied,

For the reasons state herein, Ifind that the Judge's recommendations are appropriate under the circumstances and I hereby adopt his conclusions and recommendations
as contained in Conclusion No 18.

13
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In addition to the above exceptions, Uniroyal filed Supplemental Exceptions on June 22, 1978, OFCCP has correctly asserted that these exceptions, Nos. 42 and 43, are
untimely and not in accordance with 41 CFR 60-30.28, The OFCCP further asserts that Uniroyal failed to appropriately move for an extension of time to fite its Supplemental
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Exceptioﬁs. Accordingly, OFCTP urges the Secretary  ~ to consider Uniroyal's Supplemental Exceptions Nos. 42 and™ 5: However, in view of the fack of any attendant
prejudice, I hereby waive the abovementioned regulation and consider Uniroyal's Suppiemental Exceptions.

Uniroyal's Exception No, 42
Uniroyal excepts to the Judges's reliance on NOPSI, supra, whereln the Court stated that "there has been implied Congressional approval of the (Executive Order} program;
it can even be argued that there has been express ratification.”

The Exception is denied,

Uniroyal asserts that the implied Congressicnal approval of the Executive Order program has been overruled by the recent Supreme Court case. Securities and Exchange
Commission v. Stoan, 436 U.5. 103 (1978). However, Uniroyal does not state in its exception how the Court's ruling in Sloan affects the Executive Order program.
Presumably, Uniroyal is relying upon the case because the Supreme Court found that a sufficient showing of Congressicnal awareness of the Securities and Exchange
Commission’s (SEC) construction of an Act had not been made. The Court stated that the SEC construction would result in a construction of the statute which is not only at
odds with the languege of the section in question and the pattem of the statute taken as a whole, but Is extremealy far reaching in terms of the virtually untrammeled and
unreviewable power it would vest In & regulatory agency.”

The instant case is clearly different. As indicated in the NOPSI case and more recently the Supreme Court in Regents of the University of California v, Bakke, 98 S. L.
2733 (1978), (Brennan, White, Marshall and Blackman concurring in part and dissenting, p. 2781, n.28), Congressional ratification of the Executive order pragram is
avident.

Furthermore, the regulations in question are clearly consistent with the detailed enforcament scheme and broad investigative powers conferred by the Executive Order. Tn
addition, the regulations do not expand this agency's powers but are consistent with those adopted by other agencies. Therefore, I hereby affirm my eatiier rulings affirming
applicable conclusions of the Judge,

Uniroval's Exception No. 43
Unireyal excepts to Conclusion Mo. 9 which states, inter alia, that Uniroyal refused to permit entry by OFCCP representatives at its Mishawaka plant premises to inspect and
copy records in accordance with the terms of the contracts and regulations issued pursuant to the order,

The Exception is denjed.

In support of its exception, Uniroyal asserts that its refusal to permit entry by OFCCP representatives at its Mishawaka plant was justified since OFCCP representatives did
not have a search warrant as required by Marshall v. Batlow's Inc., 436 U.S, 307 (1578).

However, the Barlow's decision is not applicable to the
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present case and can be distinguished in that Batlow's, concerned the right of the agency to inspect the facifity in the investigative, pre-enforcement stage whereas the
present case concerns a refusal after the issuance of the administrative complaint.

In additon, Barlow's requires Occupational Safety and Health Administration compliance officers to obtain a search warrant when the employer fails to give Its consent to

the search. As a government contractar, Uniroyal has specifically consented to permit the Government to examine its records to determine i it has violated the Executive
Order or regulations promulgated pursuant thereto,

In any event, Uniroyal had made no mention, until the filing of its Supplemental Exceptions, that its refusal was based upon its belief that the OFCCP was raquired to have
a search warrant prior to inspection of its records, thus foreclosing the OFCCP even the opportunity to secure such a warrant had it decided to do so.

Further, as noted above, Uniroyal had made a contractual committment to adhere to the provisions of the Executive Order and the prehearing discovery regulations.
Therefore I hereby affirm Conclusion Ne. 9,

Exception of the Complainant, the Office of Federal Contract Compliance Programs
The OFCCP excepts to the Judge's determination that the OFCCP waived Uniroyal's violation of 41 CPR 60-1.32,

The Exception is granted.

The OFCCP asserts that fts representatives sufficiently manifested their objection to the presence of Uniroyal's counsel during the March 1977 interviews, In any event, the
OFCCP contends that the interference allegation is a continuing violation in this instance and that the OFCCP never manifested a walver of Uniroyal employer actions and
attendant effects, In addition, OFCCP asserts that public policy dictates that, as a matter of law, it cannot waive a violation of this nature.

I concliyde that it was not until the final Interview of March 5, 1977, conducted with Ms, Belinda Dolke, that the representatives of OFCCP were confronted with an
uneguivocal statement from a witness that the attorneys present actually represented Uniroyal. At that point, I find that the representatives of the OFCCP manifested
sufficlent objection to preclude a finding of waiver of any violation of 41 CPR 60-1.32,

In additfon, I find that as a matter of law, Uniroyal's violation of 41 CPR 60-1.32 cannat be waived by the Government as a result of the acts of its agents. The regulation
in question serves a substantial public interest in that it is intended to assure the public and affected employees, that they are free to come forward without threat of
Intimidation or interference and cooperate with a Govemment investigation, and thereby protect the public interest in ensuring that equal employment opportunities are
afforded by all Government contractors. Therefore, I hereby overrule the Judge's determination that the OFCCP walved Uniroyal's violation of 41 CPR 60-1.32.
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Exception of the Intervening Female Workers
The intervenors except to the Judge's failure to strike Uniroyal's defense and to recommend cancell

reason that the company already has litigated and lost in United States District Court the issue it seek

ation, termination, and debarment for the separate and additional
s to raise by its defense and relitigate in this proceeding.

[Page 25]
The exception is denied.

In view of the Judge's conclusion "that Unirgyel is not in compliance with the Secretary's rules,

regulations and orders,” I find no prejudicial errer in the Judge's failure to
strike the Company's defense, Accordingly, T hereby deny the intervenor's excepfion.

Condusion and Adminjstrative Order

After review of the record, I accept and adopt the Recommended Decision of the Administrative Law Judge except for Conclusion Mo, 15 which is modified herein.

Therefore, I hereby order, in accordance with sections 209(a) (5) and (6} of the Order and 41 CFR 60-1.26 and 60-30.30, that: Uniroyal's present Government contracts

and subcontracts be cancelled, terminated or suspended and that Uniroyal be declared ineligible from further cantracts and subcontracts, and from extenslons or

ng contracts and subcontracts, unti! such time that it can satisfy the Directar of OFCCP that it is in compliance with Executive Order 11246 and
the Secretary of Labor's requlations issued pursuant thereto.

modifications of any existi

The sanctions invoked hereln shalf be applicable to Uniroyal, its officers, subsidiaries and divisions and all purchasers, successors, assignees and transferees,

Signed at Washington, D, C., this 28th day of June, 1979,

RAY MARSHALL
Secretary of Labor

[ENDNOTES]

foctober 14, 1968, was the effective date of Executive Order 11375, which amended Executive Order 11246 to add "
discrimination,

sex" as one of the prohiblted grounds of

zAfﬂnned, Unirgyal, Inc.. v. Marshall, 579 F.2d 1060 {7th Cir. 1978).




