For the reazons set forth hereln, OFCCP has referved this matter. for enforcement proseedings to
the Solicitor’s Office, :

Sipgerely,

3 &ﬁﬁi‘iﬁ sz;&er
Reglonal Director

cor  Shauna Holman-Harries {vig email: shauna holinan harties@otacle.cony)
Drrector Diversity Compliance, Oracle America, Ino

- Juasia-Schuriiian (v erath Jusnaschurnan(@ornacle, com)
Vige President and Assoviate General Counsel, Oracle America, Inc.

(ary R, Siniscaleo (vis emails wesinisealcoiomick.comy
Oirick Hersington & Sucliffe LLP
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hiay 25 2014 Gary B, Snigalis
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VIA EMAN AND 1.5 MALL

Flep Jung Atking.

Diserick Diiector

U8, Depatment of Tabor

(3o of Fadenl Contract Conmpliance Progeams
Greemtes San Franciscol Bay Diseter Office

94 FrhvBrreer, Suite 13 i%ﬁi}

San IPrancigen, 0 94103

#

Rer Ouagle/Bedwood Shores
Submitted in Mmhﬁﬁﬂw f Conciliation and Beaolagion
Subie ot b Fader i Bules of Bvidence 408 Related to MNepafiation and Scultmeny

Dear ds \akins
Adélressing the R sgers Lnivargiey clas s of 2006, President Barack Cbarma noted:

{Flatts; evidende, feasort and Eggm I gwﬁm phings. Thess
“are qualities yoo want in pesple making g}uLw :

Justice. Bleng Kagan, weiting fors unanimous Suprenie Court, warned in expleining the nmed o
review BHOC conduetin concilintion:

Abigat sueh review, the Commission’s complianee with the law would
gest i the Commission’s hands alone. Wetesd sbr doubr the

U pristworthingss, o s Adelin 1o the tw, to shy pway from
the fesile, We need oily koow - and koew thar Congrose Knows -
tliat el bapses wid wlolitenys oo, and ﬁégaﬂ,mfaé}; so when they
an¥e nu s:a;%amw:gaea’:ﬁwa That 3s swiyy this courr hns solong applied o

strong présuinption frvoting ;Mwm rpview of admdnismarive seton)’

These words and warnings ring tue inaddressing OFCCH s findings:

Pl an Speoeh at Rutgees] avedable w

BUY Thmes, 571842015, 9Ol
: s biradeeant pone o sassehg

. f%\.ﬂm‘un nshaosyS Sl
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ORRICHK

Fen Jung Atkins _ Subject o Fed. B Evid, 408
ivlay 25, 2016
Page 2

el

Backgronnd

Oy dlaech 11, 2076, Robee Doles, dhe forner San Franeisoy Divector fwe undersiand he hag lefo the

-*‘;grm{fy‘; serrt deree v Oencle thar he chameresizod sy s Notice of i?zaéﬁasm {héremnaler “NOV
The NGV ser fortiten (10) pumbered violadons ticluding five (5] dhar. alleged unlasw ful

aiz:;u BTMAETON on ﬁmraﬁajms & raup {?* FE} with ﬁfi@g{*é hising diserimination, and four (4)

discsete aeens niulleg cged compensation discriviinasen. The rémuning five (5} violadons slleged

rochinioal vicdifions.

Bl Doles” fotrer mgmﬁamﬁ ihat Omele respond witin fied 3} dave sirding whather Opacldwas
willing to engage iy & coneilistion and teselution process, Omcle dmely bidicated diat it was 5o
mi;mgf Wir, Dales thersnfier requedeéd € posinon stateomient with repard fo the MOV f incdiigs.

in subsequernt coprespondence, Oracleraised » sedes of questiony and sought addidonal Tocrs and
rfvemation with wegard o the NOV ﬁ?m‘gm ;?“;i‘ Ageney responded for the mast pagt %::xy
deciining to provide sy addigiona] faets or bo formation: aod tsedad insisted that Oracle had the
budder of providiiy o substintive response tarwandd rebut the NGOV 10 Sndings. We dissprre
what OFCCPY has et boeden, bot aonetheless set Tonth Ouele’s position siemert 4s zmmmm.{é
by M Doles,

Overview

Ity ,;fgﬁsaﬁézing; its finddings - 5 of alleged unlswhal disciminaton in diserere areas fora discreregoup.
of Oracle’s Redwood ";‘hmm apphicints and discrely stgrments ofis employees, OFCCP has
copuniced an extiaordinaty nambes of bivoes and omissions. These include, ot are not Bidsed m,
reliinod uhon a g nuthber of filse assimptions; teloience to and wse of irelévans cemsusiand |
Lalves Fosee datn; peroncous reliance g, G othigrwise misstating; s own gegulations; fatfurg and
refusal 1o follow [s own mandared proceses w 1("; 2 m‘;iéams‘; and making p satioetly Faloe Statmmnneh,
m:imin’:g i its WOV and followson cotrespondenca. The MOV somimary fir dings sd staslsneal
i i)i&bufiiﬁd ate a0 defeetiverprocedan zﬁ,ﬁ?%{, BE wa}i a9 -substa ;maﬂiv thoth as to Baets wnd logal
e i"u;&m‘{; ghial the MOV dmast B withdsiwn i s « aritireiy.

e R{:Qf}ﬂ??&ﬁﬁh? Beenors T~ Hlof this EESTISE addiess in Parthier detail the roasons why a
&f%imjmwai ¥ the NOV s mandaed:

I ROy worrmlinnee foviow nicseis on wheh the NOV @ purnosred) v biazedd wak 50
i
pe seedoelly deficlent that the NOV hould ot have been; and vould sot propedy be,,
isuied.
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Hes Jung Adans S‘ﬁiﬁ%ggizﬁ s Hed, B Beid, 408
May 25, 2016

Page 3

L

iV,

T mose weeent comespondence after dsswinde of the WOV, OFCCP difes thcaselaw and
contenids that that thie MOV shifes the bueden 1o Orele to rébint OFCOPssiatiarical results.
QFCTE conerids thar 1o has propedy wsed {zu, cvant) strtstcs and has mhetisbucden
sufficient o requize tebuttal, OFCCs posidon is faerally, mmcdmﬁﬁy and legally in vuoe,
Simply stared, OFPCCY bas not met its busden of establishing » prima facle case consistuar
with Title Vi1 oy Disconve 307, nor hag it pregenied facs snd evidencs sufficient to make
evers el shiowing dat any snlavisl hung of compensation diserimingtion cxlsls.

he rexpuremerie that smployeds be stombdy situared s a Modamentil elementof any Fide
Vil-Based analysis, Not ondy dit OFCCP Egﬁma’; chis Bcousd requiresneng; v chose o wely on !
4 statistical miodel that has no fatraal orlgal bugls wader Thld VII law agd i own Diziétve

307 (wich x fgmmﬁx applicationof Tide VI standardsy We shosw fnsreavions of the kind of

sssensiment of stmlady simted ?i‘iﬁ%ﬁﬁ fhat DFCCY Filled and risfuseed ro da, therely failing

to et s bowleny to esibiish dat there weor aciug] relewinl compraton o pesons

sHagedly denied equul pay.

DFCCTs stadsdeal moddel & defective sod ng vountes-stdsdeal mode] is warmnied, Chacle
153 Wmm«zﬁagy company that develops, suppots and sells hundreds of produers. Trhasa

highly divessified and skilled work force, especinlly among its myriad teehoical jobs and soles

g %ﬁ@{n@gxﬁmzm support and saes. Mostjobs and most employess are not m%zb}&: o
Imzmﬁgm’%? 5. Thdir skills, theis WOrK, iind thie natare and criticality of the specifie gﬁ‘iﬂﬁuiﬁ'{%

o which 21@} work-ase wz»:%m:&;%gzg';g s many ceses BoTwo ezmgﬁmz:f;ﬁ ab HQ{A& have the
same of dinil ;s::}i:}; aud ths they havenio ox 530%5§;@§}? Just one or o tompatitors,. OFCCTP
has ignosed enttrely this key factund chicumstance,

We wounld be g}ézwmaé 0 eagage in further didlogie sad discussion ss ey be appropriste: However,
For et and all of these rensains stk fortly hereln, we believe resoluron ofithe OFCCPHOCA
evalmnion reglres OFCOT witheleaw s Mauieh 11, 2015 loviee and Sridings and ksuea Laner of
"Pr{}mpmﬁan

Vé:z .
/ﬁéw? fj.

ry I Siuscaloo

L
L3

rruly yOurs,

Pamicia Sha, Direcrer, OFOCP

Juzna Schurman

Shaung Molman Farries
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jLES Erasded Bedwosd Sharer
Submitted in Furtheranee of Concifiation and Resolution
Subject to Federal Rules of Bvidence 408 Relared vo Negotiation sud Seedemerit

?mvmmm ™ Tmmmw'm%& &zmé‘

The f’agumy s actions Have substunitally ’v“is:zi,..«i&d its pwen provedires. These procedual violations
are sufficiently sigrificant and prejudicial that the Agency muse withdriw the MOV,

The Introduction to the Pedetal Contract C ormpliance Manual (FCEM™) estabilishes that it should
control the Agency’s actions ahsentan inconsistency with “other OFCCP policies and its
implementig regulations.” FCCM at 1 (iﬁtmdumfzm ' The tintroduction futther states thar the
FOOM 13 intended to pmviﬁ{a ‘COnLIactons .. more iimﬂapmmﬁy anid elarity aboutbasic QFCOP
ptﬁ-ﬁ:ﬁ*&ﬁrﬁ and @I@?‘&S&Wi " T4 We are not aware of any confliciing policies. or repulations that
wonld suggest that the Agency Is not mbgm&: to the FCCM pmce«d&m%, ifithe &g@ﬁw believes that
ather policies o pmmmﬁmg set fatth its obligations i conduttng {mmmhmm mvmwaa pim% advise
us now the approprae procedures and pobcies overside the FOCM, %:mv those policies apply to the
compliance sudit at ssue, and how the Agerey complied with those policies and procedures.

The followiig: sections detil OFCCPs: filluess and, deficiencies it Its procesy, sctbns and
communications with Orecle staff, snd show that OFCCPs evaluation process and theresulting
NOV axe fatlly deficient, defective and prefudicial ro Oragle, Considered individinallyand
seririnly when cm&dﬁmﬁ together—these talures undermine the faizness of the process, the
gﬁ:maﬁml standdards required by OFCCP, and any confidence that codld be bad o the dutcome.
Therefore, the NOY must be withdrawn,

; ‘2mﬁgﬁgﬁ@ﬁ&{mm_.N{m&’rm%@gm. sl Py __

The FOOM divscts that before issulng an MOV, thié Agencyadvise the contracior of irs frdings,
“Afrer advising the contmctor of its compliance evalnation. ﬁﬁ&mgg the CUO must provide formal
notfication ﬁézm%}z 2 Prederermination Notcr or Notice of Violaton™ FOOM §2P00. Arnp
pobs priot to isvuing the NOV did the 'Agmz::w advise Oracle what groups showed mitdal indicators,
swhat vigletions the Agency was invéstigating, what corparator groups the Agency was foimitg, the
results of any analyss z}m figma,} was conducting, whether it was Investigating diisparate tregtment’
o dm;mmﬁ«; imivact distrininafion, of any other facts itgarding the Bndings of the cofapharice
svaluation.” Rather, the Agency nushed w judgment and issued an NOV,

P Dyaring the cougse faf the {:z:;zzp‘is e evptiation, Depuy BF, Reglonsl Diveztor Jame $ubs hus scknowladged tha *i
there s incongistency o the. klannal and ather DFCIR policios and iis bmplprmenting regiletions, the Taiter dre
?Lmﬁmﬁmg 7 Letes feiam }mf* %uﬁir, Doy 3, 200G gnm‘ s nothing Heonsistent with the Ranal secdsnswe e,

'§h£: % §3 {3;%3&*{:1 amﬁi iéamima} Qi“;a\ naggsxm;,h B %%m review “ﬁ“i 3 f&éwﬁ ’sﬁi& sﬁffm &E S mmmﬁ: e bmia pm;&s% 5 nor
enly conitary 1o the FO {:\§ bt appenrs contrity to OPCCPs aztem] office expectations, ﬁéﬁ&mi}ﬂg Bia, 5709716,
8% Ty ~im<§~‘ BT 0 ”‘T? Andire Should be Tatemactive e Conversdnioaal, Gfﬁcm% &ay% *
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Rer  Owvaede/ Reibwood Shores
Submiitted fn Furtheranoe of Conciliation anid Resolution
Subject to Feders! Rules of Evidesice 408 Related to Negotlation and Settlement

Folibwiip recaipt of the MOV, Ciracle advised dhe Agency ou March 18, 2010 dat OFCCP had
faded 1o comply with its obligations. The Ageney, theough its Distrdet Ditector Rober Doles, falsely
responded as follows:

During the entrance conference held on March 24, 20138, OPCCP discussed with you and
other Oacle zapmsemzﬁ:&v&& the preliminary fndicators 3nd azeas of concern ox jssuéin the
compliance evaluation, including Oracle’s compensation and hisng poctices.. At the ext
confexence held on March 27, 2015, OFCCP informed. youand Neil Bowgue that the
Agency would conduct further snalysis and any Agency fotings would he issped ina forenal

wotice: Upon tenclusion of the fallow-up ohsite review on fune 28, 2015, OFCCP informed.

you drd Orcle tepresentatves Mol ﬁt}m@uy Chardes Nyakundi, aﬂ{i oukside counsel Gary
Siisealco that the Agmmgx would review the inforsation collected ind condact forther
analysis to determine its findings: On December 22, 2015, OFCCY also indieated to you
fhat additional information was needed to fartherinv mmgﬁm potental violdons.
Throughout the compliance evalustion process, OFCCT alsa reguested that Oracle eomply
with all ourstanding data xaquns%s {ser attackmeny), some of which had been pending sinee
Movember 19, 2014 and also indicated the Agency’s prefiminary indicators and areay of
cOnee.

Letter From Robert Doles, Masch 20, 2016, to Shauns Helman-Harties, This response makes e
sredible claim that the A gency advised Oracle of its compliance evalusdon findings. Fifst, to the
exXtenr ?%&a{ ihe ;’agﬁ{m}f adw:seé &}mde f}f ;}mitmfmt}f mdi{:amm oF 'u:ma mﬂémm at the dntance
z&z}dwmﬁmp‘ %%w wmgi&mm wrzhmwm iﬁﬁdﬂlgé& ymﬁdg Mg ﬁw:» mmgmn a:m;fmm Toted %x:fmd

advising Oracle thet the Ageney needed additional informateon to conduct fucther mvemgﬂn@n hiag
no bearing on the rorpliance evaliation findings, and does notameliorste the opportunisy denied
{racle o u.n&m_h eand the findings and provide farther relevant evidence per the Manmal. FOOM §
EALL

The r%gﬁjﬁ; vannot Have it both ways by arguibg on the one Had that it falflled s @%}i&gﬁm to
@de& Cracle of its compliance evaluation findings before issuing an NOV, while ar the same dme
chabiving that it needed addidons! mfmm‘mﬂm, all the while éeﬁ}rmg Ohelea falr and siadsparent
ppportunity to discnss or address. OFCCP’s intended svaluation. ﬁiiﬁﬁxgﬁm Ircdeed, had the Agency
gver advised Ogacle that its compliance evaluation foand gv idente of compensaton diserimination
of Comparators i selation to non-Asians in the Trofessional Technical § role, women inthe
Informaiicn Techoology, Product Development and Support toles, fltioin Amerieins i the
Product Development sole, Asians in the Product Development wole or “Americans” in the Product
Development vole, Oracls would have, and’gould have, made it very clesr that those Andings weré
based on aruficial groupiogs filled with employees whe were not mmmﬁv sitmated for Tidle VI

A have contemmomiebis coramunizations Trom Ol employees piteont at the epyranse comiftrente documenting:
thr falise comoerms and cilnbm accusaBens made 2t the snirgnce conferance. Nooe refereace “indicatons,”

Page 2of 18
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Re Ovracle/ Redwoed Shores
Submitted in Furthersdoe of Conciliafion and Resolution
Subject to Federal! Riles of Bvidence 408 Related to Négotiation and S{:m’@mmz

purposes, of even coinparable nnder Oracle’s compensation systein a3 weguirad by Disective 3077
Nenetheless, in 2 msh to judgment, the Agenay 1ssued an NOV huden with wnjustifizble groupings-
aind vther stark deficlendles, inchuding unjustified adverse inferences, without following its own
gridance. -

Particalarly notble is the Agency’s taihare 10 sespond w Oracle’s awmerons requeststo. ﬁzgiém the
indicitors. Aswe noted'in our. ﬁprﬁ 11, 2016 lerter, Oreacle asked OFCCYP on at Jeast mie vecasions
terexplain what indicators # found, g u&mg on Diecernbee 31, 2014, Febroary 17, 2015, Maeeh 9,
2015, Maxch 11,2015, March 12, 2013, March 13, 2013, June 3, 2015, July 2, 2015, ad December
17, 2018, OFC {SP néver sesponded by providéd any specific mfortation. Independenty, and
corfetary o the Agency's Manogl, the Complance Officets (GO and the 8.7, Distrier Office
chose tokeep (raclein the dark. Foreximple, without sppropiiately atteropting to 1{2&&;}11&; gsma»zi&lﬁ
covaparators for purposes of an equal pay analysls, ar no dine duday wore then ninersen. (1 ‘Z?}
months of the exrensive complinbes evaluntion did A1y of the Agency’s COs request information ie
suck to assess which of Oracle’s employees were, in fa@ sirnilarly sitzged. Nor did the Agency ever
iden tfy any comiparator foncerns to (facle’s tepreseatatives.

B, &g{ﬁmv Hajled i iﬁfmém‘,f i Fxit €

The FCOM provides that “upon completion of the necessary omsite seview and evaliation of all
information obuined, COgs will discuss the tentative fndings of the compliaace eveluation with the
contiacior at the onsite exit condegdnee™ FOCM § 2N Diong the conference, “the TO muast be
pre:pue;i 1o describe thensgects of the investigation and to-discass therentative findings of the
comipliance evaluation in general texms.” i Also, the CO il advise .. ofthe possibiity that a.
PN o NOV could be lssned.” 4 § 2N00, The Supremie Court, indnterpreting the word "must”
izmdﬁi Title V1), has oade clear that sgeacies caninot skist their mandaton abligations where law
reguires Hdebity to frrules and policies. Fee Mivh E@fgwfg # ELEOUC, 527 5. Ce 1645, 1656 {’35}1 5%
‘The Agency f&ﬁ@d to-follow this maﬁdamz}f provision in the Manusl, snd i fatlure to doso has
plainly prefadiced Oracle by undéemining ies ability 1o understnd snd be informied of the T
finding and protfer appropuiate respofse o the Agency's asseried evidence.

Ingread, OFCCE failed 1o conduct g gwmpm exit ronference-or advise Oacle feparding the fentative
imﬁ;ﬁg& of the eopmpliznce evalnasion, then claimed fﬂiwlv thut 2 exit conferenve oooumed, This
assertion by OFCCP's former Ditector Daoles Iy belied 2}? contempornaals coreespondence in
response 1o Ofatle’s tequest Furin exit conferencts Flest, the Ageany’s claim that an exi confetence
aeoutted on March 27, 2005 s completely false. On June 23, 2015, Shauna Fobman Harries asked
the Agefey fora status conversaton related to the mvmﬁgﬁmm and mqm&{u} that the Agency “let
me know when we an talk easly next week for an exvconference .7 On Julp . 2,216, Hes Jung
Atking tesponded by einil 1o Ms. Holman Faities by tecounting é‘}b{“ TP perspecaves of various
tesues aod confrontations {which Gracle disputed), Eﬁ that email, Wis, Atkins refused o schedule an

* See ivfra, Toting effons by Oncle’s suff sequesting information from OFCCT on “indicators™ Tassend, OFCCT chose
consisteatly fo keep Orscle in thedark.
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R Crailef Reidwiid Sty
Submitted-in Fustheranoe of Conciistion snd Resalution
Subject to Fedesal Bules of Bvidence 408 Relaied v Negotivtion and Settletnent

exit conference, staiag that the Agency “was A0t prepared to-conductan extt conferonce” based on
the need to condust additional employes inferviews, The email went on to starer "We will schedule
an exit conference at the conclusion of vur offsite agalysis” This e-mail puts the be 1o the Agency's
clairn thstan exit conference had slvesdy pectirred soms 1w months eadier, Moreover, novlater Bxit
conference ever ocouired, '

Morwithstanding the false clalr that the March 27 meeting was s exic conferencs, the Agency’s
swn version bf the events leave unchallenged Oracle’s position that the Ageney falled 1o provide any
information regarding Ity tentative findings. OFCCP wepeatedly stated an intent to conduet further
analyser and provide notice of findings at some future pobit; a8 ME Doles’ March 29, 2016 Jéger
congedes. T ellingly, the Apency fails to seate thav it advised Oacle of any tentasive fodings, . Bven if
an exit conference oectrred, tharefore, the Ageney did not satisfy its x&bﬁg@ﬂmz to.conduct. 2 proper
exit nterview us required. bg the BCOM. Tnszead, the A%}ffzﬁ@ vashed to fasue s iuaﬁy fawed MOV,

. JIFCOP Pailed o Follow Tes Reguired Procodures to Obtain .z%éﬁx&igg;ﬁ&i
Documentation,

The FCOM provides that *iF the contmctor refuses o provide the requested data or lnformation oi
does ot allow a follow up onstee visit, the CO will prepare an SCN {Show Cause Notics] for
denial of access.” FCCM § 20 (eraphasis added). A Show Cause Motice is tequired when 2
connactor fadle to submit an Affiroumuve Action Progeam (FAAPY), submits a deficient AAP, Gils 1o
submit emgiwmm% activity or compensation data-of submits deficient emgimmmt or
COMPEnsAon | data, Tn addition, 2 Show Cavse Motee must also be fssued when 2 “contractor
vefuses bo provide access to its prémises for an onsite review.” Jd § 801 Although Oracle denies-
ihat it ever refused 4 tequest, #OPCCP souly balisvad Oemcle bad denied secess or failed oz refused
torsubmit relevantand requiced data, OPCCP was required to issue an SCN. Noubly, OFCCP
never peinted to any evidence of such s refusal At most, Oracle on occasion rised iﬁ;;gzmxmm
toncetns, asked questions, or ardoutared. iggimam objections. (racle sought fransparency and
iteractive conversation, OFCCE chose silence and kept Oracle ta the dar,

TDruning the cousse of the complianee evaluation, OFCCP launched o basrage of busdensome
information requests, Oraele produced in hardeopy and electionically &huge volume of documents,
at teast thizry-five (35} managers and HR-Staff were interviewed, and ﬁ}ecfmmzt datibases weese
provided to QFCCE én st least § oecasions, Oracle believes it fully tomplied with i obligations
under the segulations to provide informarion during the compliance evalarton. To the extent that
QOFCOP believed that Oracle had npe provided informaton to which OFCCPwis ensitfed and
which it bellevert was necessary and relevany, the FCOM uma}msfmﬁ}lv tequizes that the U0 prepare
an SO Duriag the otise of the raview, the Agency made no atlempt'to take this required step fo
olyeain records ot other matarials it belipved were necessary to complete s inv estgation. Nopdid
the Agendy evel ash for acdess to rgview gecords.

This perbaps xepresesnts the most swikidg exsmple of the Agerey’s misstatethents of the facts and
bl 3@1@?@ e:immgm& of ity oo ;}{}h{:;w and pmmiﬁimm i m maiﬁx £ m%ﬂmm 1 Mumg an. E%E OV,
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Rer Oravlef Radwaod 5oy
Submitted in Furtherance of Conciliation snd Resolution
Sihject to Federsl Rules of Evidence 408 Related to Ne egoiiition and Sectlenredt

advantige of the sxpedited ALY process under the r%hﬁ&mms which zoold have led to a quick:

resolution of any outstanding dooument disputes,. Adberence to this | impottant g}rmaﬁma} step
miakies sénse; it wvolds the exact sivadon here, whete good faith disputes tegarding the scope of
rejuests Ate lefe unresolved and the Agepey reaches unsubstantiared findings with litde vr no factual
basis: Rather than seekk to tesolve those purpored disputes, the Agency chose the coutse of
disregarding its internal Processes ¢ aad iopropedy relted on adwerse inferences in seaching the
conchasions in the NOV.?

. GECCP Failed 1o Issue an MOV Compliantwith PO sELH.

The FOOM fays out the niecessury contears of do NOV. It provides that the MOV muse “[testare
the problem, with any modification from the contracter’s response {to the PIINY, include specific
faies, and where applicable, the fesults.of the analyses that suppors the vichtions™ FCOM § 8E01
The NOV 3 wholly iadeguate in dhistegard. The WOV merely recites the affected groups; asserts
that hirisig, comipensston ot recordkesping viclations exist, and atiaches sumiary wesuls of
irrelevant standard deviation calenlations. The WOV fails to consider Cracle’s mesponse (since no
spporlity was given), and fally to mduds:z any specifie facts regarding the bases of the viclatons,
how the alléged discriminatory practices led to vicltions, what analyses the Agenty conducted, or
any other relevant facts specifically informing Ormels how it allepedly vickveed the Tow.

The FCCM dlso delineates the clreumsiances In which the Agency muy issue ao NOV, NOVs-may
be dssued for pastesn and practice vinladons or “other” viohdons., FCCM § 8F00. “Other™
vialztions can inclutle “individual discrimination, fack of recordkeepingand lack a}f‘ outteach and-
secruiteoent”™ J4 Violation {0 of ihe NOV alleges that Omcle viclited the regulations Decause it
failed to produce records, Yer OFCCP pmwé&:g no facts supporiing that conchsion. Other
putported: technien] vidlatons alve cited (o simtlar summary fishion) slleged Failures o produce
secords as bases for trigpeting the adverse preswmption vader 1L CFRA-F60-1.12, Bup falhre to
privdude documients & not a prope: veladon wnder the FCCM, Rathar, as noted sbove, the FCOM
plainly requives that document pmdm‘;mmg iszues be addeessed through Show Cause MNotees.

E, DIECOTE Yatled 1o Follow s Intersiew

The FCOM states that “afier a formal inteiview, the GO most ask each petton to wad, sign and dure
thie COs interview notes™ FCOM § 2MO0(E. It also provides that fhe “CO will promptly typethe
haridwsitten interview notes using M5 Word in order to provide the fnterviewee with & hard copy to
sig s soon as possible alter the interview.” 1d. DFCCP conducted over 35 manager and HR
interviews during its two onsite visits, and yet followed neither requited procedure,

A frer the interdiews, the OO did not ask the intetviewses fo acknowledge the notes, Oracle’s
complance stalf, onseveral peoasions, asked abour the stats of thednterview doctments., Then,

5 Foven the MOV s anphoation uf the adverse inferéne rule s deferive andl ?ﬁj%“&;&?ﬁ& e e Disder,. The Agenoy's
segrmlatian v ude of an adverse inference is Tinited to specific tiroomstantes "fwfficre o comtractor has destrayed or
fabod s preserve recopde. T H DR §40-1,1288), Thee areng facty sagestig that Cracls pnpaped inany such
seprduct
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many months afted the idrerviews, e Agercy Seitt nrervigw “staterents™ 1o Oracle anid asked the
‘Compuny to have managess sign-them, Not only were the statements diatonly sent; they also failed
ko provide ai aseurate depiction of the intervisw (fa, guestions ssked by the respective COs and.
ECEDONERS, 1O those questions by the régpﬁmﬁvﬁ éméwiﬁwee}, This Failore is particuiarly notahle
Dlunisig interviews dfferent Otacle managers, in response o specific guestions, addressed hiving and
compensalion practives, smultiple fctos related 1o how Onele hired and paid i employees, vazious
efforts Oracle ook to evaluate its pay systen and ensure pay equity, and otherfacts and
cizcumstances related to differences i skills, expertise, ra&;mnsabﬁzm jolby content, performance, ef
that bear on compensatibn at Oracle. iﬁgt@aﬁy ﬂewwmﬂ’zy are topics and qukstions, nof covered in
ntervicws, especially separdiog job i&ﬁmﬁégziw and the scrial dutes snd skill, effor, and
respopsibilities of possible compararors.” In response to questions, managers vavously described g
range of factors (uot OFCCP simplistic dete-ar-Oracle and rotal work mgmmm‘f redevai w
assessing achual pay compagatons at Oracle. Despite these tespunses provided In the inweviews and
elgewhere, the Agency issued an NOV thae fatled 1o mke into account how Oracle stenctures dis
workforee and pays its employess, notwithsanding Directve 307's mandate that OFCCP evalnate
“einploveds who ate tomparable under the contractér’s wﬁg{: ot salary system.” Directive 307 at §
_8 ifx 3. At ¥:z€sf<:§ f;%:sm mmwm% ‘Wabif@d Qm:ﬁa & mmagﬁm mn& _m worss, the Agoncy ignored. eriical
%mﬁ of relevant faéts ahaut
5 againsta few

mlemﬁé hhfﬁ‘;s‘i& of its Rﬁd\w}@& ‘?%mrﬁ% Wmmm

F, OFCLP Made Numerous fnappropriate Reguests Bevond the Scope of
Hzisting Documents,

QFCCEs vegulations require contractons to provide sccess 1o existing documents and records upon
request. Specifically, the regulations allow aceess to “books and aceounts and records, malumg
u’}i‘ﬁ?ut{;ﬁzﬁd records .7 41 CFR §60-1:43, The FUOM provides that COs mfay riview varlous
tecords dufing a&?ﬁmm@ns ineliding bt nos Hisived to papeoll records, employee activity records,
Collective E%azg‘ﬁmg Agrepments, personnel paimmg axicl {iﬁ{:mmﬁa@ﬁ and bharassment pmhm&%
S FOOM § 38, Nothing i e vegulanons requires that contmctons créare récorils ox provide
tecotds in anything other than their native Bt

Diespire the lack of authosity, the Ageney on mmms:@ﬁs oceastons ssked that Oracle cmmmi@ angd
provide documents in Bxcel spreadsheets and i “usable formats” In dis spitit of ﬁ(}@pammﬁm
Creacle compiled and provided compensation spreadsheets 1o the Ageney on atlesst 8 nocasions:
(Ocrober 28, 2014, Decernber 11, 2014, December 15, 2014, February 26,2015, arch 17, 2015,
Wlay 14, 2015, June 16, 2015 and Octobes 29, 2015).. E\eamﬂfrga&ﬁdmg this cooperation, ﬁ“‘ﬁ: Agency
ma “clred Ol for faifing o g:;m’imiz. docaments and fulted Cracle for not pwwﬁmg docornents

“u1 g usable formar” The A ﬂgﬁ:nm s acdons cleardy overreach and Tack authonity, as Oracle had no
obligation to-ceeate dacuments.

§ blotane interview invalved guegtions about the gersl wodk performed by theny whather others did the yame o
ety weonks o1 the "relevant heteryin determining slenifarlny™ s Bosth dn QT 0O Dipectve 307 at§ 555
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Tn snother instance of overseaching, the Agency divected Oracle to pmv;{ie w dist of BEQGC or state
civil rights charges fiom Oracle {(thongh the FCCM divecrs OFCCD to the tespective agencies 1o
obtain this infordiation). OFCCE also reguested different v ariations onand Saiefmines for
collections of inferral complaints,. Qracle objected and exerdised its right to question whether the
Afpenicy was entitled tor collect such information. In response; the Agency engapged i retaliatory abd
abusive conduct in changing and then dramatienlly expanding its sequescfor internal complaints.
Figially, at the March 24, 2015 entranee conferende, Agency CO% in the présenice of the 7.
Regional Dissctor, chimed Oracle had Bed and threatened Geacle’s Divestor of Divessity
Compliance with criminal sanctions bevause the Agency located 2 pending “fedesal cout
complaint” Despite these offensive and uritrue accusations, Oracle euplained that OFCCP had anly
repuesied # it of Yemployee cotiplamits,” and thar Oracle bk pever (;%A:z,amé that ir did pot have

any pendirig discntnination complatots {nwsaitsy fiom former ﬁfmpim ees.’ On May 13, 2015, afer
some Jen gt}w andd contentious correspondence, and secognizing thir it did nok have t%m authonty 1o
desmand the wiformdton, the Agency dropped its request.

L @%’{Zﬁ? Eiﬁ&& M@T METITE wmaw UNDERTHE LAW TO ESTAR] ISH

Tn addidon o the grave provedural deficiencies iduntified above, the NOV sufféds Foma
substantive fathure to adequately establish any violiion, OFCCP chims thatit has identified

“systemic discrimination” at Ofacle, and that “{h}@camﬁ OFCCP hasiiet Ts burden, Ocle tiow
bLﬁlﬁ; one” Apr 21, 2016 Lerterar 12, OFCOV is incorrect on borh couns, and ity insistence that
Opackess obliged 1o _pzeseﬂ'i.a“smtis;éml.gebﬂmﬁ” 18 CrIOnenus.

Drespite having investgated Osacle’s Redwood Shads facility for over ningteen {19} months,
OFCCP did not adduce smg&a frest-hand acooling suggesting intentional diseriminadon in
récruiting, hiring; or mmpsmmﬁﬁ Nor did OFCCP preseat any fAoés suggesting such
discrimination, ds tequived by its own manwal, e FCOM §BFOL. The NOV testssolely on the
results of a superfidal aod relevant sintistical analysis it pesformad vsing, dwer alia, some Oracle

data and general libior force statistics. Directive 307 defines systemic discominaton as eithes (1) “la]
pattemn aud practice of discrimination” or (2) “an identified employinent practce with disparate
impact” Digetve 307 ae§ 7. Bur OFCCT bas siot mide an adequate pria fade showing under
erther theoty..

A.  OFCCP ¥ias Net Establishied Aoy Dispacase Impace Viotation,

Tt §s clear that OFCCP his dot articulated aven 4 i fards £ase of disparate npact. In otdef
state such s violation, OFCUP must fist “isolaife] and ideotify{ } the specific employment practices
that gie o Eeguﬁy responsible forany’” alleged disparate itnpact ona g;;rr;fmmd group: Wards Coe
Packing Co: v, Atonis, 490 UL, 642, 656 [1989), superveded by shubyit o atler growmds, 42 U8, . § 2000e-

z i}m:‘;ﬂ was granted sumsiacy Hidgment by the fedecel vops on the. campliing in question. See Order Granting Mot for
Swenn. L, Spordan v, Grack Amesten, Trei, Case Mo 4140w GODOSSHA (LI Call Aug: 19, 20151 Pusthermons,
Spandow was vot ereployed by Orace during the selevant review petiod,
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2(k) {quotding Watson v, Fort Worth Bank and Trasty A8T 105,977, 994 (1958)); soe ade Swwith v City of
Juckion, 544115, 228, 241 (2008) {quoting Wards Cove Packing; 490U, 3.2t 637) (“{The} failute to.
wennify the specific practive belng {:Miiﬁ:ﬁg&d is thesort of omission that could resultin employers
being potentially liable for the mydad of tnnocint catises that may lead to statistical bnbalinces
2 Then, OFCCP would be requized to “demonstoate that sach particulay e;haﬁmgﬁd
a:mgxiqmem gmamm causes A disphrate impact o7 G2USC 2 ’?Q{?S@»Efk}{i}{%}@ A disparate-
jempact clalm that relles on 4 stathstical f;impfmi*y st Fail if the phintiff sannet point to 2 defendant’s
g}mh@g o p{}hmm mmmg that dispazity,” and cowes must enforde this * ‘obust cansality
vequirement” in order to “protect] | defendunts from. being held Hable for {] dispariges they did not
create.”  Tevay ﬁ}m?@f} fons, wnind ijf”f}' Affalvs . }zzéﬁfmrﬂ Comtis. Progest, Tney, 135 5, O 2507, 2523
L2815 (ﬂmﬁ{m anckinmernal gubtation marks ﬁmmmﬁ} OFCCP has nelther identfied 2 specific
facially neutral praciice, nor demonsteared that any sueh practice causes the slleged dispasities. Thus,
it has nof stated any disparaie impact wiolation.

B. OPCCP Flas Mot Eﬂm{}hﬁmd Any Pavtern and Practice of Dispatate
Teeatroent,

Ciiven its faitupe to establish any pzrf:d&m:e for ﬁxbpvam& impact Hebilisy, OF COP isrequized 1o
gstablish a “pattern or practice of discrimiuation® on a/disparate wreatment theory. Butthe OFCCP
bas not met 1ts burden to establish éven a priws fode ense on ohis thicory, dither. Pethaps this s
because DFCCP musapprehends and underestimates the weight of its burdensor else, despite many
mipatls of “investigation,” # rushed to judgment.

Pareern and Practice is

i of Proad in

1. The Govelnment’s Burd
,§;§§mfgm

{fﬁm barden of sstablishing @ putters of practive of discrimanation is not an ¢asy one 1o garry.”
EOCn Blavnberg, L.P, 778 . Suipp. 2d 458, 468 (3D.0Y. 2011) {citatton omited). As

éﬁ}f‘ COPs own suthority scknowledges, where the Govermment ¢ 'zﬁagf:{x] # systerowide patiers or:
practice of keststance & the full en soyirent of Tite VI riphts,” It miust “establish by the
preponderarice of the evidence thav | ] discrbmination [is] the comipany’s standard operating
‘procedure—rthie tegular sather han the vnosnal practice” Jut7 Bld. of T Sarsters v, Linted States, 431
LS. 324, 336 (1977} aveard { igwng w. Lhnited Pareel Sevn. of Ame; Toe, 380 F3d 459, 463264 (8th Cir.
2004) (cirations and intermal guotation fincks otmitted) {f%* 2 paitern-anpiactice chass actidn, the
class wivst prove that the defendant regularly and gzsxyﬁmmiﬁr trested members of the ;;}mteciad
grotp lais favorably snd that solawfol discrniination wis the esmiplover’s regalar proveduze of
policy.”). As g:omp*smd v the Mdonsell Q}mﬁeﬁcfn burden-shiffing framework applicable in, privace,
non-class cases;” the Teasrdely patiein and practics framesork “charges the plaindfEwith the higher

& Fep arlpe Wal &dair Stoses, Tup v, Diskes, 564 U35, 338,380 2011 01T he e clilm by employee of the swme company
theat fhey B sulfered 8 Tifle VIDini ey, o aven d&%}%mie«iwmm Tl VI in gy, plees oo cimseto bolieve thar aff
thelr clnms vin produciively b is%ﬁfm% aronce” wless “[tiheir chalms L. depand wpen Lommnon conenbion——for
gxamgle, de sserson of disudmisatory bias on the past of the same «ugam%m 3

¥ Ve Meldniell Dosglar Corp v Green, 411 138,792, 500 REaERIE
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initial burden of es %ﬁbiﬁ%hﬁzgf ‘that ualaw il discrimination bas been a repular proceduse o policy

followed by anemployer ... Soriane o Clatas Corp., 699 F3d 884, 893 {6th Cir 2012 (quoting

' Ilgzs;fffg;’s 431 118, a1 360 see alvo id. at 896 (descilbing Initial Teamsters burden as “heightened™and
“mote atduous”™) B O 2 Bass Pro Ountdeor W rfff LG 3R, Supp. 3d 836, 846 (8.3, Tex. 2014)

{elration omitred) (describing Teamsferr burden as “more demanding thaa what MeDae Fﬁ?m{gﬁm

vequives™). The Teemsdws case, of conese; was i}fmmghz iy the TLA Dgpzzﬁmem af fdstioe; twy avit

mighy, the 18, Depariment of Lubor s sublect to no lesser standaed z}f evidence op prool

Moreover, the- Government must present evidence that the “standard operating procedure” of
disesitnination was foferrtional in order & establish 3 pritern of practics of disparate t,watm{,mw#m,
the Government tust show that “the protected twalt ... actoally motvated the &mmfsyer s decigion.”
Feavtheon Cd. ». Hmwzﬁgq; 340ULS 44, 52 (2003) {qm}mg Flager Paper i, v, Bigging, 507 1.8, 604, 619
{; %?%}} CECUP must thas “prove] ] by o preponderance of m’zdm{ & facts from which the couse
mmfmfzéf abmm mimzz al, t}naf the defendant was mote kely than aot wotvated by a
cuscriminatony e Gay o, Wit €2 Daiy Luychmen’s Unian, 1aoval Na, 30, 694 F2d 531, 538
©eh Cis, 1?32} {eniphasis ;‘&dd@d} The “burden of persuading the rier of fmt theat the defendant
imentionally disceiminared against the pliintiff femaing atall dimes” with the Government. Ty
Dep b of Compmminity Afluirs 0. Barding, 450115, 248, 253 698%3 Ser adve EEQCop Soars, Rovbuck o
Coe, 839 24 302, 309 {7th Ci. ‘i%%} gaegéﬁam}gg suggesting that eraployver “hail the Burden of
peisuasion” and &mim% no support in tie case law for [dhis] contention] |7 OFCCP o Bank of
.A;ﬁmw, ARB Case No, 13.009, 2%1_,} Case Mo, 1997-OFC.16, ARB Apr. 21, 2016 (avaiiable at
bt Svwwsealidolpoe /PUBLIC VBRI C I ONA ARS D iiﬁ%i‘f?«'ﬁ%?(?]"ﬁf‘i ST N G L
P at 13 {ragmtmg OFCCPs claim that, “after its prasentation of evidence, [the employer] had
the specific burden of showing that the OFCTUP s statistieal proof was unsound o o prove that the
disparity ovenired 48 o resple 6F iﬁgmmﬁa sinndistriminarory reasons” because “the burden of proof
always rematns with the OFCEP™), OFCCR must come forward with proof that sugpests deliberate
dizerirnination by {}md& against all 6f the intdividuals it identifies—but it has not 4nd dannot do so.

2. Seatistics Alone Rurely, if Bver, 8 ffice to Mest this Butden.

OFCCP attemprs to builda case dgainst Dracle founded solely on it own (opague) satistieal
anadysis, In doiog so, it 2sseits 2 %zgigrhf}ma vide that any statistical evidence indicating a dispanty of
twe ot move standard deviations “is wccoptable s evidencs of ﬁmﬁmmmmm} anid; without anything
further, constitates “compelling proof’” Aps. 21, 2016 Letter a2 0.5, 0.6, The weight of authetiy
is 1o the contrary. Indeed, “fijn most canes, ... tiore than statistieal evidence has bied mz;;mm:d 5
sprisfy the plaintiffs ultitnate busden of proving intentions] discrimination.” B, Lindenann, # o,
FapLOvMENT DISCRIMINATION ;m 2-116 (5th . 2004

Pagtieuladdy whete the {Sovernment alleges a patiern and practice of disparate ERATITIEAT - d
inzentional discrimination directed and perpetuated by the company iself—bare statistical emém{:ﬁf
is uabkely to suffics, “Without fsagmﬁmm inetividual testienony to-suppert statistical evidence, coucts
have refused to find 2 pattern or practive of discriminadon King 22 Con Elee O, 960 F 24 617, 624
{74k Cir 1992 desprdd Adems o, Anieritech Servsi T, 231 33494, 423 {7th £, Eﬁ{éi}} (holding ﬁmi
“spatispical evidence .. iz case alleging cizl,gamm treatment of a discriminatory pattemn of prachice.

Page Yol il Exhibit S
Page 24 of 70



Re: Oick{ Redvwiood Shorer
Submiipted in Farthersnce of Copciliation and Resolution
Subject to Federa! Rules of Evidence 408 Releved fo Negotintion dod Serdoment

wocwild kely notbe safBicient io teself?y, OPCCTHY i Bank of Awedica, ARB Case Mo, 13-099, ALL
aﬁﬁﬂ "*Jo {997.0FC- 16, ARE Apr. 21,2016 (avaﬁab‘iﬁ at

g A calido !‘_vm AR AR B D ECISHONS ARE
isé CISVONS /G013 80000 Yag 14 {f:ven iny steaightforwsed case challenglng only hising
practices for ﬁmxf,.h}e:vel posinons, rm%mg that only “vlery extremé cénes of statistesl dispurity”™
ws:dfi “g;:mmait tﬁm trieg r}f fact: w0 Qmaﬁude mtmmml i} {Eimmmm@ﬁ socarred without needing

In ordex to establish a prima facie case of disparate treatment based solely on statistical
evidence, thie plalaaf mvst produde statistics showing a clear pattdin, mﬁwpiamﬁaiﬁ o
grounds other than race. Bursuch cases ase paze., Absenta stark pattes, xm;waaa alongis ot
determinmuve, aid the Court must look o dthes Evidedce ... Sply pot, sadstes
demonstratng that ¢hance fsnot the more likely explanstion are not by themselves sulficient
to dexnonsteate that race is the shore likely explanaton for an eiployer’s conduet,

Gay, 694 F.2d 2t 352-53 {citations and inreroal quotation marke omitted) (Gnding Bare satistical
evidencednsufficient to sstablish primy fmse cosel.

Given these coneeras, “Inlormally, the phintffwill 'g:;m&ué:@ statistical evidence showing disparities
between similardy situated protected and unprotected employess with respect to hiting, ;ab
assipgnments, promaotions, and salary, supplemented with other evidence, such as testimony about
specific ncidents of discdmination.” Cratk 5 Minnessta State Uiy B4, 731 F2d.465,469-70 (8th
Cis. 1984) {emphasis sdded).™ T hough OFCCP is correct that examples of individual diserimination
are notakvays zegmr.ec% courts are elear that “the Tack of sueh proof teinforees [any] doubt asdsing
from the guestions about theva 1@1@ of the statistical evidence™ Seary, 838 P2d ae311 § {citation
omitted; awnrd Morgan, 380 F.3d a0 471 ("One of the most impottant Haws i Plainglfs” case s that
they ddduced no individual testimony regarding Intenfiondl discriminaton™). Altiough OFCCP
scknowledpes it interviewed dozens of Oracle mansgess and HR seaff members; as well a5
individual employess, and despite the F COM mandate to wesent fogs, OFCCP has not presented
any such proof ot facts——either fo the NOV, or at any dige.

5 OFLEP s Case Law is Mot ro the Constary,

The cases QFCCF cites a‘;'émﬂg}z'i}x hold that statistice alone tasly (if ever) permitan inference of
itentional dscomination” Tn Teawday, for example, the statistical evidence invelvi g Emmg el

% Hape, OBCOP asiorrs bias af riost, in just's fow sheos-of the oxganiuation, sod forjuse 2 few dices oF the hroveciad
classes (e, for women in dheetr “roles,” and just one 4ach forofneme-Aritroms, “Amane” snd “Aamienioans™y _
OFCOPs emtisdead osihodolopy gutports to idently these respectva wits; anid the fow fespeciive thisies of purposred
wictims coversd, out of the edtire Redwood Shores establishment of aver? A0 erdiployees, '

# Mk of the muchority OFCOP cites Is feelivant: Grigar v Diabe Phwsr Ca, 407 1S 424 CURTLY andd Clafaetn v Pardide,
430 TLE, 482 (19773, both cited by OPCCPR, mw not gemuans 1o the fssees a1 hund. C:migs established fhe visbilicy of
chispmrane fmoact E%W and oited some sintytics relevant to the sgmztgisc soployment prantiee & ti%sw or.apiade fest
requizement), but does not addiess the statistical proof sequirsd ©y eanblish-a pattern-ov-praciice dispasate neatrannt
case; {urfnedzwrss 4 case in s_a%uzh the plaintiff challenged s convicton oh equal protection grounds due to allegad
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driveds with basie, common : skills showed g “glarng absence of minosity line drivess” approaching

“the nesorible zera” Taamsters, 431 U8, at342 025 And even thes, the Govérrment bolstered™
its overwhelining statistical evidence "with the testimony of Individuals who recomted vver 48
specific instances of diseripamation.” 20339, Thus, Tedmrerrvwas “hof o case B which the
Government relied on *statistics alone’ [becanse] {ifhe individuals whe testified about their personal
experiences with. the company brought the cold numbers convincingly to life” [d Likewise in
Haselvood Sehool District v, Usiiisd Stases, the Government did not rely solely on starstics, boy also

aé@:im:&d evidence of (1} 2 history of 3?3{:%&& racially diseriminatory practices, (2) statistical. disparities
iy hiring, (3) the standardless and largely sulijective hising proceduses, and (4] specific instances of
&ﬁ{*gi‘d discrimination agiinst 53 ansuccess ful [ATican-Ainerican] applicaries for teaching jobs™ 433
L5, 299 4905 (197"

Ben in Segir v Sowdh, on which the QFCCT heavily relies, the plaingffs “introduced sneedotal
testimony of discrimination” from several class mmﬁ%}ﬁxs ko buitress the sinpstcsl proof” taey
affered, ”iﬁdﬁ;&d%ﬂg restioany. of seversl agents about disparate thegunent in disciplinary procedives
and supervisory svaluations, and about black-agents’ general pedeeptions that DEA was g
discrisninatory envitoniment” 738 F.24 1249, 1263, 1279 (D.C. Cix, 1984), Sagar hins winderscores
that s;mﬁmiizmgy moTe zl%mx} & bare sratistical analysis is needed 1o sustain an inference of intentional
ag sternic discrimination.™ To the ekwnt that Seigr can be reid o have beld farggﬂabiy 1 ety thet
bare sttisfics can sustaln & patterst and practice disparate treatment clabm (e at 1278}, the
OFCCP's other suthority makes clear that Saparis an outlien; the weight of federal suthority
recognizes “that smmmmi evidenice supported by na, or very little, anecdotal evidence is ms&zfﬁ{.&em
i establish a §mma facie case of discrimivadon.” 3 :&5 Libor & Lm;iﬁgmam T § 55, %}% (datthew
Bender 2076} (citing cases).

When the siatisticd evidence is notoverwheloung snd nanssailable—for ::f:mmpi@ when it loes not.
adeguately. docotnr for the divétse and specialized gualificatons teeessnry for’” the pasition(s) in
gueston--“sixong evidence. of individual insmaces of disedmination becomes vital o the ploimiffs

disertrinanon fgebesr Medionn-Afndtionn potbntsl nrdrs i dobs et discuss oreven medition Mevshuad, Toamiin, oy
aayof the Tide ¢ TF cusen wod this cited footnoty servey siinply to sxphitn liow o ?md%xcﬁ dm‘mm}sz zan e derertiined
for o ghven binosdal disedbunan, 28080, g §% 62825408 dhe Age Diserimnination in E{,‘mp‘inyf“arzs A rotadly dereldvans
prven e DECCR éﬁm nod rabse sprcier of any age disorindination

B pfobeover, the sradarict affered v thse cabes refied onoacnud svidence of clase unifoem quelificasions (dover's license
in Teamiely gask vesthing credentids i § fﬁf{vz’h’wa’* Bir s eviflense of thegrtoal, vored munlificatinns for Croackd Jolse
ape preserited hese,

W Mloreover, the Tacts of Seear sanrers ally différ from the Facts here, The 5@:?«::&%? s fnding of discrimingon adddressed
federsl Tymyg Bnloveement ﬁs pency practices that npenly used sace a3 & factor w sssizn Afdoan-Smerdcan agents

dismmmfwzwmh Eﬂz’ga ainount of underoover work ... on the sssumprion that hlack agents Feould] be mom readily
able w mf%ii:{*zt& orggmiactions consisting primarily of blacks” which “injuared] ithelr] promastion spportunines besauge’
%hng wuﬁ} wrable to obiain the brondil of 4*‘&53;;‘2";;%{ & noeded for g}mﬁm@mm 7IE 1200, Plalails saed
cotpeiisadon stesic o E‘Ef’:mwmw;i, the effeet of this wnd other ailigedly distrimindtory practices. B at 1261 snd
e Dot emphasizad that to be “Tegellv sulficlony” thoss statisties neaded 1o “Shiny a dispurlty of treniment, eliminaie
the most tonenon sottiscdodtay ﬁxg}hsmm}m of e ézapm?}; et thus peeioit the Infenee thay, sbienr other
exphanaton, the iﬁisp‘x&i‘?@ maexee Bhidy thian sot rondeed Teorn fisped diseritdbation” T4 VRS (ondng Tiepietery, 431 LKE.
at 3681
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Ree Orali/ Bedwosd Shores
Submitted fn Furtherance of Conciliation snd Resvlution.
Subject to Federad Rules ot Evidence 408 Related o Negotiation sod Settlement

case”” Seary, B30 E2d ar 311 (guoting Vakatiis n (150 Paiad Sere, 674 F2d 56, 6%{D.C Cie 1982,
n Sears, for example, the BEOC commissioner alieged thay Sears engaped fin a pattern and practice
of disetimination 2 f;gmmaz woinen by faiting ro hive, promote, and cornpensate them ar&pwg}mialv

Td at 307, Yetin the course of a ter-smonth teial, the EEOC “failled] to present testumony of any
witnesses who clatined that they had been victims of disctimination by Sears)” Td at 310, The “lack
of anecdotal evidence,” coupled with “misior problems with the BEREOC abor pool” and statishcal
evigdence that was mwami}? fawed,” dictated judgment forSears on all couns. Id at:315; s alin
Lager v, Moore, T390 F24 746,754 (24 Cin. i?éﬁ-} fwhere women. f&mlﬁf allegedly discriminated against
wese “avery small group, and. easily identified indtvidually” yet “no direct evidence of diserimination
45 to thém other than the statistical study way pmdzmeé[} . thie-failite to proidiece such dizect
evidence [was] significant”y; Bank of America, ARB Apr. 21, 2016 at 18 {reversing ALY fnding of
pattern and practice discdimination %mmd solely on seatiatical evidence, beciuse “Jwlithout more
evidence, ong boteom line saandaid deviation of 4.0 for four years with minor shorealls in twoof
thosi years is not endugh io this particular case to prove o paern or peacticerof titeabional ragial
a%m:zmmzmzm . The same lstk of cortoboration plaguesthe MOV in this case.

4. QFCCP Has NotEsublished o Prime Facle Case of Recraiting o

Hiring Discrimination,

OFCCE charges Oracle with o violaton For allegedly favord ag “Azian apphcants, partdculardy Asian
Indimas, based upost mace In ity secruiting and i‘zm‘mg practices” for PT1 soles, NOV ar 1, GFCCE
appesys 1o base 1S LEckaiting charge on g e’;{;mgmzﬁm of the gercenmge of Asian Indizns in the US
population gm’mmﬁ? to the apphicants for P11 pmztz«m% at Omele’s Redwood Shores facility (e
NOV ar 2 0.3), and s hidng chazge on o compartison of the tacial nukeup of one of two dan
souLees {“‘?{)i}ﬁ%{}i{? Censusy Data and/or 2015-2014 DOL, Bugean of Labor Stafisties’ Labor Farce
Sraistics)—depending in which source best serves OF COPs objectives—:to the hdividuals bired
into the BT ol at Oraclp ™ Meither of these statistics] _ﬁ;_méingﬁ comes close to supporting an
inference that Oacle intentionally discrminiated againdgs all “noh-Asian Indians” 10 #s frcraiting or
Hirtag practices, Mot does OFCCP provide any specific faces with regard ro allegedly blased
seceniting,

It fs well-sstablished that the most probative staistics to examine when assessing 2 company’s hiring
practices involve 2 comparison of the sctual, qualified applicants for 2 givén position to thoge
hiredparticulasly where the pmmﬁﬂ at Issue requires %i‘}ﬁaiﬁﬁ?@d knowledge, skills or cxperience.
“fTln order i determine mwnﬁmmﬁwy exchasion, unskilled positony see compared o a differtar
statistical pool thar see jobs requiting: special shills, > Pﬁy’ﬁfm’ o Aaira. Dade Ciy., 26 F3d 1545, 1554
{% ’Eé’h Cig. 39%} { ?:mg; }‘"Mfzzjfgw §33 ‘i,f S.oaf 3§? 38} ”E‘%ﬁ i %:m ause “mr pmmmm ﬁ*u;mmng

z:Eei:ﬁrmmaw i of %Em sufmher 05 zmzzfsmim a;m%e? td o ufz{%m*m%e &w gmrfzfm‘i&x ﬁ:mi@:‘” f g:f {eating City
af Ruchwond v A Crosgn Go, 488 118 f—%@; BO1-02 (1989)). See alte F?;Mfmm:i 433 U8 ar 308 013

H Tellingly, thie WOV dossnot ndlude even » suninay talde in Am}md:\ A setring forth OFCCP's muthodelogy for
thiv-cladmed violaden.
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Re. Orscle/ Rédwood Shares
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Subject to Pedem! Rules of Evidevee 408 Related ro .Neffgaﬁiﬁﬁfﬁﬁ aond Sevdlernent

{“WWhen special gualifications are requiced o fll particnlar jobs, compatisons to the generdl
populitdon {ather than to the smalles groip of individuals wha passels the necessary gualifications)
may have litde probative vabue™); Coger, 739 F 2d av 750 {ciration and internal gquotation marks
emm} (finding that “generalized statistical date muy be less persuasive evidence of disctiminaton
where an etmplover hikes highly educated, speciaily qualified people ona decentralized basis™). .

CPCCE makes 06 offort in the MOV 1w compare the actual applicant pool 16 those bired it
Ohvacle’s tachnwes! T positions: z}zmng the relovant puzoiiwpxmamaiﬁiv hecause that mmwmen
wionld net support OFPCCPs desived conclusion. Although recausse to velevant labor pool smidstics
could conceivably be appeopsiate if theze were independent evidence that the spplicant. poal el
had bees skewed by 2 company™s overs disceiminatoty p;,rz,iarmcm QPO offers absolutely oo
faes o suggest any such conduct by Gracle. As such, there s 40, peason to thiok thar the OFCCPs

etaustics present any meaningfl &xé*ﬁ?ﬁﬁ‘rﬁ}ﬁ and they sannot support a powd ik case of any
mcmﬁnﬁg‘s hiring violafion, éa;eg B, Sears, B39 8.2d ar %24, 328 {rijecting sotistionl analysls that used
overinciusive dats pool and did ;‘;@t facocount for differsoces It sterests ot qualifications smong
faciadl applicinis” as “itie CEEOC didwot aoalyze the hiving sitaaions scrually confronted by
Sears managers™); St Mare n B RE Ass'n, 650 F .24 395, a0 (2d Cix. 1981) (finding “plaintifs
statistical evidence and the EEOC seports on swhich it was based were totally wanting in probatve
value” because they failed to isolate pool.of candidates with requsite skills and experience). Weare
cofident that a judge wordd ejess OFCOP's efforts to manufacture 2 violstion by recouise t
inappostte labor pool statistios b this case. e Lapey o, Laborers Tntd Usgor Loval No. 18,987 F 24
1210, 121415 (Sth Ciz 1993) (0o prawa figie case established whete plaintiffs “concdced numbery'to
createthe requisite standard deviations™).

5. QFCCP Has Wot Established g Prima .,E?gam Case of Compensation
ﬁiﬁé‘lﬁmﬁ&&ﬁﬂﬂu

The bueden of showing that any affected pay class is compaable 1o 8 more favered closs falls on the
Coverment, Mo rish to judgmint can shior: chread? ity obligatien: Absentevidence tharthe
pucported classes ko the NOV are actually, in fact, similady sitanted 10 welevant compasators,
OFCOP's savstios and conclusions have no basis i faet or law.

As OFCUP s Digesgive 307 ﬁgkﬁmv%hége@ “{i};}vmgaggmun of potential compengation dwrzmmw
presents cormples and nuneed igsves” sind requires 2 “easi-by-cage approach” Jd at 7 . OFCCs
directive dictates fhat compensation analysis tust employ® ‘statistical controls to ensure fhat workess
age simihaly situated)” and connsels consideration of ¢ host of diffeient Factors. mui&s&m% “tasks
performed, . shills, effors, level of responsibility, working conditions, job difficulty, minimusm.

5 Aot Hestarp, 5. RER Coo 4975 24 TE7E, TA79 nf Seh e E??ﬁ%} {hlding fhar companson with gmmmi populabon
siniisiics is of qwmgm abbe vedun when wie . sensiderig posiiong for which ... the gonesal populttion is ot
gresumptively qualified,” wod dar Gftes “recovrss fwill] st Tems o Bl 13 the wiatistics cbnceming the dppliiang
pont and its scial Lompasition befoi meomminghil compatison witl the percenfage of blagks sctinally smployed dowld be
z;‘zf;de " Mdtewes v Dt of Tronsp., 625 F.2d 870, 875 (34 Cie 1980 findén efitied) (alding thier “seatsnical sonrce
éwhs.hi did not seoarately seflent the priventage of foales intesested By the sork foscs iy giseguon .., did not establish
# prigic fcde vase

;
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Ry -ﬁr&fﬁfé { Reclwiand Shisves _
Submitted i Furtheravce of Concilistion agd Resolution
Subject to Federal Rules of Hvidencs 48 Related to Negotintion and Sevtlement

qualificatiohs, and other oblective factors™ in determdning who is “siomilady stuated” I at3; see alis
id. at 12413 FFor purposes of evaluating compensation differences, employées wre stnilady sitaated
whete it is reasonable 1o expect they should be receiving squivalent a@mpﬁmaﬁsn ubsent
diserinminadon™). OFCCP must look o M choluadéor's wage and Sai&ijy? systern™ ok ity twn
external, supesficial ‘%;zsﬁgzm.ﬂtmi«m determine which individuals are “comparable™ for purposes ofa
Ry ﬁs:iwity analysis. ld at7. Fven then, because of the comiplex Factors that can inform how
companies compensate individuals, *{he mese fict that these are pay differences betwesn
COMpaators, without any other evidence of pratixt or othet indicia of possible discdmination,
generally iy not sufficlent to fisd 2 violadon of B0 112467 14 at12,

OFCCE plainly failed o comply with its own dizective i this case, a5 well as fpronag applicable
Tile' VIR gsmzu iples. The NOV alleges fotc sepaiate compensarion vioktons {agmm fopiaios,
Afriean-Arericans, Asians, and ©A mm:mm” {whatever that may mean) in varying comblmiions of
[T Produat f}f;%“i“i{;}pm@m mdﬁm Support wlesk. All of these conclugions suffer from the safne
fatal Haws the assutaptions that all professionals at Oreele who may share a role are simmilashy
siwated, fungible emplovees, and that the primary factors affertng pay are time ab Oracle and work
expedence. Again, OFCCP provides no facis suggesting dr supporting the comcial asstmptions at
the founditen of its findings.

The case Jaw makes clear that compensation statisties “mist address the dimcial question of whether
one glass is heing treated differenty from auorther clase that is ptherwise sim;émiy siated” Chaves
o Hiunis State Pofice, 251 F.3d 612, 638 (7th Car, 2001, “[Shatstics {that] Gil{ | to account for
ohvious vasiables ... that would have affected the sesults of the analysis” ave “insufficient to saise a
question of intentions] discriminaton” Celwan . Quaker Oaty Co., 232 F 341277, 1283 Oth Cix.
2000). Uneriueally assurring that everyone i the same job categoty {or role) Is sitmilacdy siniased—
28 OFCOP did here—does nor suffice, This s becawse “felmployers are ?ermﬁ:md toeompensaie
mzpimvms differently based on skills that are nor specifically reqiired in a given job descripton so
long as the emplover considers those skills when making the compensation decision.”” Warm s Jok
Cuip Cny 516 B34 627, 630-31 {7¢h Gir. 2008 62 ejecting Titde V1 compeasation claim whee. plaintiff
could not show she was shmilady sitvated o mowe highly skilled cosworker); serafee Coser, 739 F.2d at
755 {in vejécding compensaoon diserirpination clatm by female non-tervred professors {NTPs],
finding that “Wtfhe NTP pank itself mercly estiblishes oursifie parametess-for salagyand does mot
teflect the taskd ot fesponsibilities ol a ;:mmmiw jobescept in 4 highly genesal Embmﬁ arul thigs:
duta that’ 63;3@{3 o account for Yorncial vambﬁm m{%&.&ﬁ thiat E:;mad Joh category (including differiog
dutles) were “not probative of discrindnation”

W Bumerous ooy cougds boe Hyactord, Si ags Kf}géﬁ i Beomss, T07 F. Supp: 8¢ 1107, 1427 (WD, Wash. 2011}, off 7,
48% Fed, g%upp w183 (fth Cir 2043 {émgi{}vat not “amilarly ssated” to other mr;imcuak swith e 1o e Geciiviiy
%m‘g@am} By Samie CHURDY ARy {ng Comaty’s Factlities Manogeméng Ei}mgmm duie o diffrencdy Bosediodin e
in ghing ;asi:a and shify worked)s Rea o Ui of Cont. Floide Bel, of E‘u&eeﬁ" 00 F Bupe, 2471225, 1230-31 LD, Fa 20055,
A sut work, 78 B Appr's 680 (11 Gl 2006) ize;ﬁmng dHicbiinaton chim of individug) whe dighaot “shuse[ | the
sirne suparvigor ordvalasrors” and Theld ga&mm:{} it ditfernc depactowm] }” thyn praposed gomipsraton and thus wag
sabject fo difforent penluaion ;:&m{:@sa impauing prospecss of prometion); Newde i Dapliee Ui, Wo. 13- %iﬁ”&w*ﬁi 840
2005 WL ATI0083, 21 ¥6 ST Ala Aug 17, 2015 (inding job duties of etk handling sccounts zf’::ﬁsmhm
“ndamenilly different” then those of clerk bandling scopunis payalle, as fatier i “was maore diffioddy, moze
somreplis, miore tme- mmmm;:zq, and sﬁqmwd meT skill, effort and :m%m%ihﬁaw  Sur-Finges i,z:*u af Iy {ﬁ’mmﬁ{? fir; 493
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B Urraele/ Ravdwood Shores
Submitted in Furthesance of Conciliation and Residution
Subject to Fedém] Rules of Bvidence 408 Related to Negoiiadon dud Serdement

OFCLP has madeno effort to show that all Oracle employees who work anywhere ig “Information
Technology” (or “Product Development,” o “Support’”) have the same responsibilities,
peformance, or skillsyor thae the produsts or projects ot which they work have the same
importance to the compaiiy; or that the broadet labor tmarker has the same demand for thelr services
elsewhers, such thae Oracle: faces the exact same competifive pressure 1o betain them all, To the
contrary, it is implensible to weat all employees in a company like Oracle that reguires specialized,
tridned professionals as fungible, ot any compensation distinetiong among them ag per sz suspest.
Cnce again, the OFCCE has set forth a conclusory finding usﬁxmpps:}rzgd by the requisite facts. s

set forth %w;: atid in Secton 111, OFCCPYs assorted dompensation statisties are dieaply not “legally
sufficient,” ¢ they do.nol make any effort to “eliminate the most comeon nondiseriminatory
explanations &f ihe dispiarity” wwmme}y& penuine differsnies in the skills, performarive, snd other
fentaces of different Oracle employees—and thus do not? pcm’mr the inference tat” Orncle
disciipmimed, Segon 738 F2d v 1274 (citing Taomiss, 431 U.S, a1 368). Accordingly, the NGOV fails
ter State even a priwe fave case on fhese counts as well, and should be withdawn,

1. 5 E’&’E’ESTE@&L M&Z{ﬁ’ :

M%MY

NOV vieltons #2.5 rely on OFCCP's contention that it has identified “statistically significant pay
chspatities ... after contolling for legitimate e:xplmgms‘} factors.”” WOV, Artdchiient A. Each 'of
the regression models states simply that the model “involved the matural log of annual ;?9.{3;3%:’}’ a5 2
dag}tgadmt vatiabile and accounted for differdneey in mn@i&y'wg penclet {Lave, &), work expetience
at Cigacle;"” work expetience prior to Orade,” fulltime /part time status, exempt status, global carees
tevel, job spedalty end job atle” Id

OFCCP makes its conchisory findings of siatsteally significant {ﬁispawmf:s a3 to the specific tlasses
based solely on the above factors: T he NOV then offers one line of numbers for each such fadl ng.
Why 6r how OFCOP and iis statisticians adapted, a6 the supposed legitimate explanatory factors,

K30 168, TR Cle 2007 Gejecting Eogual Pay At sompensation i Heeause “{%;i’m ;é:zi:}s of Be wsaiageis of the
diffeens g‘;ﬁakm i thesprawling Iudispaholis gmrh ritEe are gonstdand tainly beeduse thepatks ave so dilferenr
Frieh oiid daothss,” dnd ﬁﬁdzas:x thar avidence boulBoien o svabishk Tisle V11 sioiakion seowell.

Wi OTFCLP. offers e facts o deradls (and rejected Qeacle’s request for mare dendl), we presume "otk ér‘f:{ﬁ#x"f“’w&“
at Cheele” mugas stemply leogrh of dme ot Owmchesines We or scquisitie. Length of s mm: s Bithe f0 nolthing to do
weith Achual selevans work sxpedemce, dalls, resgunsibilies, mﬂ“ oopance, & dhat lndividial eehpsoyess stay bavie had 8t
Coapelel

Boacwith the precsding fogtnds (due fo OFCOWS falive o ;;mvid& ik 'detft'zif} W DrEsiEme ‘Mgiz.x*erzc._ prionie

Crisrle” ealonlates soiné mucintel tme wotked dsewhere belore jotning Oracle via hive or stipiaitien, without regard |
rothe type sed/or relivance of the aouel pride wark expetience, shills, meptnsblices, pecformendy, o individud
ernpsloyees may have had iithiels wipde Mves puor jo Oracle
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va thote ncluded in its tiodel i nowhers mgiamad Flowéver; none of the varlables e

QOF o cansidered addeesses the spectfic types of work perforsed by individusl employees, The
,iaz,k of any ather factors, and lack of any further explanation from the Agency, conjes ds no susprise
ggwm shat .;_s:;g_ puasition as:to. the sirodel nsed simply cannot be defended.

Oreadle s a high Lacémcﬂ»:;agv company ina highly w%pﬁmﬁw Field. Most bf its jobs, and cerminly the
jobisat issue, require people with specialized or umque skills. Many are in eutting edge new areas of
techuoiogy. Reg&maﬁ skills and mpemm a5 Oizacle are not basic for most roles, and jobs 4t Ouacle
are not i’m&gﬁb& ot hotnogeneous, in contrast to jobs in lazge retall o panu fmmxmg Operalions of
mummp'ﬁ services such as bus diivers of police officers. While the latter types of jobs m:g:;sm* 5
fange of significant and uaigue skills across jobs, the particular jobs within those categonies encls
generally fwvolve u similag ser of skills. In'such cases, the foles of deivers o e (beat) police
officers may well be sufficlently similady sirared thar ol deivers oy all line officers may be included
ina gwm.'mﬁy 515

But at Oacle, product developers working o0 cload products, on fosion products, of o PecplelSoft
products vequire different shills and skill lovels, and can havevery different voles and. wxgmmﬁ}ﬁ;m@
Thigis why groupiniy eimployeds wgethet bised du the overbroad “job funetion® designaton is not
an appropuite or accurate way o analyze oy understand pay ar Oncle. Grouplng employees by
SUpervisos provides spme mﬁtgh% intowhich nmpiwvmn way be working a1 similar produces or
projects in the same line of business. Buteven in the same joband line of busisess, employess may
riot only have diffevent skill sérs but different levels of experdieand zesp@miﬁﬁi{iw Asg-a résulr,
even for employees working in the same department, for the same mpemscf and with the same ioh
title, they may not be doing the same level ar rype-of work, Chaclé 1s organized into: miany emall
entreprenewrial groups and. sach group works on different pmdumg o WAy SUppoLy Gifferent trpes
of industries, husiness sectoes and/of ines of buginess. F Eﬁﬂﬁﬁﬂﬂ}’s the ;}md‘um worked o, or the
business sector for whom th wark is being dong, can itself bean Hrporant indicator of Ay,

Performande at Oracle slio miatfers. ot only does fhis érnployer’s individual pérformanes nudtter]
the peeformance of the prodhuct (value and coiticality to the company's business) also matters. These
and puercys dther legitindte Botors déseribed éamg thie complader evahistion have all heéd
mored by Ma Doles and OFCCPs shatistictans inan apparent effort o squenze ONf sOme ¢ statistical
miodel in order to engineer o d&&pa&zw findmg, Bay shiviply producing some thodel, however
istelevant, is notsufficient ro shift OFCOPY legal burden, -

MNeither Me, Doles in the NOV, northe statisticians in thelr models, offer any facts to-establish that
their tonclusions concern appropriate employee comparators. OFCCP has sn obligardon'to use
relevant facts gnd ¢ gé:zpiy apphcgbi& legal stangdards in d{:?tﬁ{}pmg s statstical model ¥t has failed 1o
meet ity aiﬁzgzmmm in all réspects %unp{v strted, in many Instances employeesac Oiacle ave not, n
fact, shndlacly situated. And, even where employees are eomparators {e., similadly situated), pay

# spmpomise o follow-ap qm%mms t0 OFCCT wesking o understand the mtivngde for nse of these fictors aid no

exthiess, Dratls wat et with 1 sevies of legel oljections From the Agency and was provided sery additional infounation.
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differences can b, and are, based on lepitinonte non-discriminatory explinaosy fattors consistent
with Oracle’s pay system and applicable law,

Had OFCCP evaluated pay consistent with the relevant-facts and applicable legal standards, it would
huve found valid explanatdng for the dispadties i identified. Coniider, for ex ramiple, Ping fﬁshaﬁay}
Feng, a female who was working av a Softwave Developer Senlor Mgﬂgmmr snaking $131,000 as of
jmum:y 1, 2014, Although there were 334 rotdl emploveds in thar same job fithe ot HOCA at that
time, only two others worked with Ms. Feog in her gronp under the same’ SUPELVISOL: Byung-Hyun
{ Emﬁg and Mandar Chingdman, And, although they worked for the same mpewz*sm sack of them
had differsncroles and tesponsibilities within the group. %é‘wz’émg to thelr supervisor (2 female,
Ayse Aba), both Me Chung and M. Chintsman had Jazger areas of responsibility aind latger tearns

s Ms. Feng, Me Chung s the bead E?avfmpmam Manager for product and rmgmz‘mb&: foi the
antire engineeting effore. e 15 also conversant i sll rechwology aress used dnd naneees a team of
nine, inchiding mes Senior Mamagers., My, Chintman also managad a lagger raatn than Ms, Feng
berore his departure from Oracle (team of B with two mianagers mymﬁﬁg ter-himy, and he was also #
lead Development Manager for producr. M. Chintarean was an expett i the newer tecknology
areas; Both Mr. Chuog and Mr, Chinraman held the discretionary title of Gioup Masager, Ms.
Feng’s arsa of m»g&amzb&zy was partower. Shie managed a staallor teamiof just thrde lodividual
contrbitors and wad responsible foronly some areas of product, Her tectmical gxpz‘;ﬁzzse is'alsn
sagrower and she 18 pot 48 knowledgeableras Mr. Chung oe Mr. Chintaman in newet techne] cigies,
Her discretionary title is Senior Mapager, These facts——none of which were considered by
OFCCP——explain why Mr, ’L%mmg and My, Chintman had Izzghm salaries (3147000 and §148, 000,
respectively) than Ms, Fengin 2044,

The Software Developer 4 employees under Wilson Chan prasent another good example. In

January 2014, the tvoAsian employveds in the geoup (Kinol Q1 and Norman Lee) had lowsr salasies

than the two white eraployees {Yurt Sharonin and Tolga Yurek) because of their relative technical
expertise and level of productivity. Mz Sharonin {paid §157,000 1n 2014) has g strang krowledge of
Chegter and Patallel Storage technology, RAC, O.8. and file systems azw%w:%mg CF5. Hews also
experienced in multi-threaded programming: Mr Yurek ;}31{% $140,000) is considéred to have the
a%:rmtsgwi: rechinical skills outof this group. This was reflected in his 20 3 aprd 204 performance
seview soorese—hoth “ds wwhich, combined, wete better than both Mr.-Qi.("35” in both yeats) and
Mir, Lo (47 i 20704 snd “Fin 2014). He undersrands the internal code of RAC, Parallel Stomge,
ainel mamimted Systems. Mr. QF has morve limited technical expertlse (n Migh ﬁ%m’ia%;;kt}f and RAC
enly), and he has the lowest productivity it the gmup Likewise, Mr. Lee's sxperrise in Distibuted
Systerns, Parallel Storage and RAC Is more lndted than Mr Yurel’s and Me. Sharosiins, and he also
works ut a slower pace.

Serilar facts explain pay differences among the two white and two Asian Sofreare Developes 5
ernplovees vnder supetvisor Andrew Witkowski, The top eqrning ﬁ,mpk}}‘fxa Allen Bropash fvhite),
making $220,000, had the &wmziga&t techrdeal skills on the ream and worked o very high visibility
projects. He ﬁeazgmé and owned the architecnwe for Data Manipulation Language (DMLY, He also
defined and designed XML wbles for Hadoop. In addition, he was the most pmz‘%mﬁw out of this
groupr of thive, Decause of his %:1;}1 perfornunce, he bad the best petformance teview scotes on the
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feain in 2015 47 and 2014 (°57), Neither Adf Chaudhsy {(makivig $193,000) aor Stikanth
Bellamhonda (earning $192,000) were as rechnically strong or productive as Brumm. This was
reflected i thielr performance reviews. Mr Chatidhry seceived “3¢™ in both 2013 and 2014, and M.
Beflamkonda tecelved a 47 2013 and 2 “37 in 2004, And, whilt o0e white developer had the
highest saldary on the feani, the other white developer, Valery Soloviev, had the lowest salary of all
four {§156,000).

Had QFCOD evaluated similatly sitvated employees and relevant factors that impact pay, it also
would bave seén igyrances where the purported dissdvantaged emplovees were—tor ifzgimymm
CEAFOT Rtk e hiphest salumes onethels Téams.

Constder the four Mbdevel [T Senloi Diteerors working under Renzo é‘i&gmi Femiale Fve Halwani
was the highest paid in 2014 ($185,000), 4nd for good reason. Ms, Halwani was the most seniot IT
Directbr of the proup, She bas an MBA dnd-led high visibility, critical project teams, inchiding
helping to build the team to provide opstational support for Pusion Customet Relationship
Munagement (“CRM) Adthough Edwin Seilly (5184486} thade mofe than the twa other fernalesin
the group, Weirn Zlhao. $181.900) and Joyee Chow (§172,200), the differencewas also juatified.

Mt Benlly is considered the srrongest leader out of this group and has 7 ditect reports. His techrieal
steengrhs include Business Intelligerce and Valee Chain Planning. He s rated as Top Talentand has
received regular salary taises based oo his high level of productiviny

Consider also Jia 3hi (s female), who wes the top paid Sofiware Development Diréctor in her group
under supervisor Kothanda Umamageswauzn; in fact, she was the éﬁg&eﬁt paid out of all 258 total
employees in that job e at FIQCA a5 of January 1,204, Ms, Shi frAnages Cthe state of the art
availability feature m@é pmﬁ“&zmmw for Hxadan (i Ao dmtlesomdenuineod:
& *\rum{c\*uj% ia/ipsles hiunh, which are key aveas of focus for Oracle, Ammﬁmg i those who.
know her wortk, she is not only SEEONG fec havieally withe great: educational ;s'wi;gmuaé {a.rmiaster’s
degres from “"%ﬁ”u”&{g}s*ci} but shé s cléver and ?:mmgg innovative ideas to complet probleris, She is
flawless gt executive pz’:ﬂ}&?ﬁlﬁ“‘i, She difves all the softwage as well s hardware feanifes. She fsa great
mentor for bes tenm apd is ber supervisors go-ty person and dght hand, Todeed, she ¥ copsidered
ra be bet supervisor's potental succestor, Ms. Shi i highest pald bechuss she toamiges the igest
tearn of 14 employess and has the laxgest scope. She fs vespocted as the govto person and is her
mataget's most defendabile stiployee for techiical dhills-as well us leadership abilities,

As these exataples Hlustiaty; OFCCPS wode] is not i any wiy relletuve of Oracle’s world v its pay
svaters, and sone of the most imporgnt lepitimate factors nsed at Ogacde are ippored. Accordingly,
the MOV fails eatirely (o measure real detadgraphic group diffefences in the Yates paid wo similacly
sttuatod Oacle Emp}@vﬁw in sum, the Attachment A statistieal models fad voder borh Tide VI
standards and OFCCPs THiettive 307 mandate to assess meastirable pay diffesences berwesn
comparator proups ueder Oracle’s pay system, and thus do not support any foding adverse to
Qapcke
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Confidentinl Conciliation Communication ~ FRE 408

ViA B-MAIL AMND FEDERAL EXPRESS AR TR

EP . 3% 5L "

;gmai%{z %%%g:sg:&,f_ o - Erin B Conngl)
Regional Director, Pacific Region o N
115, Department of Labor _i if_‘ﬁ;’ifgiﬁ,‘i%’;?“m'
e of Feders! Conteact Complinnee Programs F o1 815 773 5759

a0 7 Bfrket, Suite 18300
San Pmncison, UA& 94183

Re:  Uracle Americu, Inc, Redwood Shoves, California (OFCCE No. RO0D1S2699)
Dedr Mz, Wipper:,

Thank you again for sharing your coneeris dudng our Dotober Gmesting, Inithe Hmited time we
have had, we have comipiled, ad sat forth below, informatien and docutnentation OFCCP asked
Ovacle to provide with regerd tothe reoruiting and compensation issues referenedd in the NOV,
i {rracle’s Hecruiting Efforts for PT1 Positions Are Robust, And Demonstrate Oracle
$as Mot Both Ts Alfirmative Action Obligations And Overall BEO Complianes
Hedquiremerits. '
OFCCP charges Oracle with a violation for allegedly favoring “Asian applicants; particularly
Agian Indigns, based Gpon race I #t5 recruiting and hiring pragtices™ e PTT roles during the
neriod Jtuary 2013 thraugh fune 2014, MOV st L, In supportof the alleged recratting
vialation, OFCCP foonses not on Oracle’s actual recruiting efords or action-otiented programs,
but instesd on o summary smtistieal comparisbn of Ovacle’s agplicant flovw fo tnof two data
sources [M2006-2010 Census Diata and/or 2013-2014 DOL, Bureaw-of Labor Statistics” Labor
Foree Statistics™), NOV, p. 2,020

! &5 alegal matter, wo belizve a finding of discrimination Based onf 2 comparison of purported avallabiliey
§ratistics to applivant flow is Confrary 0 OFCEP poliéy, applicable law, sidthe Tects heve, For example,
in order to ensure thet affinnative action compliance does not become an unconstitytignal effort to fill
guotas, GFCCP has long-acknowiedged that 8 contractors compliance is to be measured not byl
serformance against a femerieal fargel, bt ingtead by an sssedament of lis avtual good Talthefforis:

A-vontracior’s compliance is muasired by whether it his made good falth afforts to:meet s

gomds. Falldrr o mesl goals s not 2 vioketion of the Bxegurive Order. Thersfore, dcontiadior

that lms ot met ity goals will be found in compliance if it has made good faith effors.
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AL Oracle’s Recroiting Eforts for PT1 Positiens Ars Robust And Compliant.

A review of Oracle’s sotnal recruiting practices for PT1 positions demousttates that Oracle’s
recraiting efforts srerobist, and further demonsteates Oracle has met its affivmative acticn
phligations, Forexample, Oracle’s jobs are open to-afl interested individuals, both fntemal
Oracle employees and external individuals, worldwide, Any individual, from anywliere in the
world, can sceess Cracle s wehsite for jobs (and as destribed below, many Oracle applicants
corne from outside the LS, A simple Tnternet seacch, or by scarching on Oracle comy, will
allow any interested person torench the websiteé, Attached is 2 sample of a current wabsire
sereen shot showing just some of the job postings for PT1 positions. See Attachiment A, This
forrn of website pusting was also in place dining the period covired by the HOV.

in addition to providing npen access to all, Oracle undertakes substantial Good Fdith Efforis
(GFEs) in the 1.8, 1o reach out to interested women and minorities for all positions, including
PTHpositions. The P11 job group includes more thaw ong type of position, For example,
several positions require o degree; but hittle or no prigr work experienes. These positiens often
ave filled by applicants coming directly from colleges or graduate sehools, and their paths 1o
Oracle differ, Seme apply to Oracle postings:on theiv own, some are ldentifled ihmaﬁgh sgiiond
beoruiting efforts, and some obtain Oratle zz‘aﬁmm%ngm Othier technical positions require both i
degree and some level of relevant prior work experieace, These positions more commeonly are
filled by applicants coming from interial and exteral postings, or throngh other
communications and ovtreach. During the peviod 1i question, some examples of Oracle’s GFEs
celevant 1o the subject PT1 positions inclade:

s Partaering with the United Wegro College Fund, Oraele provided internships and
scholarships for students attending historically black colleges. Many of the interns who
participated in this program have Beer hirsd %:3;5. Oracle, mainly i technology positions.

®  Pasinoring with Project Hire, Oracle provided toterships for injured veterans of dll races,
inchiding inferaships forroles i technology.

Diirective 199601 a4 {”3@{*%‘:%%}%3; 13, 1905y, see ofye Tevy Dept of Hovsing i Cutly, Affivs v,
Inchusive Projecy, fne., 135800 2307, m’l*"i iﬁﬁ&‘ﬁfﬁ {without adegnate-safeguards at the prima focke stags,
T ithe V1T Hability “enight cause raee i bensed and considered in gz pervasive way and “would almost
inexorably lead” gzswm;sm:m ar private entities o use *numerical quotas,” and Suriots constitutional
gustions could then ardse”). '
Exhibit 8
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o {racls externally posted open PT1 positions on ULE. job sites; and disseminated
informigtion.about such pogilions o organizations that target job seckers Hony diverse
backgrotnds, including Women for Hive, IMDiversity, Diversity Workingsors,
Minority jobs, and The Bluack Perspective.

& Oracle provided recruiting tables at several Bay Ara eventsand vareer fairs tigeting job
seekers from diverse i*;ackamuﬁﬁs m@%mﬁﬁw 8 Wounded Warsiors W{}skit:;m& guent g
an Ot and Boual workplace sumimis,

s Oracle sponsored and ymvié@é presentations at several Bay Area events for organizations.
serving African-Americdn and Hispanic students interesied in 8TEM carears, including
Cinmainon Girls and Green Scholars. :

Thess are [ust a Tew examnples of Oracle’s many affirmarive action-or erted outreach efiors fo
diverse potential applicants forjobs in §hﬁ: PT1 job group during the relevarnt time perind.
Attpched 1o this response ale several Sggagégheaig which set forth these andd additionsl OFEs that
Oragle engaged in duwing the relevantiiie period. See Attachment B,

Moreover, Agency COs interviewsd bothoa senior general recrutier (white female} and a senior
college-focused tecruiter (AT can American fomald), Both of them shared the variow ways that
Chracle recruity and f:;mm%mg out potential applicants and the processes whereby any interested
individual can apply. ' '

These practices and GFEs demonstrnte that Cracle has met its affinmative aetion sompliance
obligations of outreach 1o diverse candidates of all backgrounds. I the Agency has additional
guestions aboul Oracle outreach efforts, we would be happy to answer them.

B, Ciracle’s Reepuiting Blfosts for PT1 Positions Ave Non-Discriminatory.

Mot ooly were Oracle’s recruiting efforts robust, they alse were norediscriminatony, As cotts
recognize; there is an fmportant distinetion between insufficlent outreach and discriminatory
autreach. See. e, Jorrells v. Sefect Pub., Ine., 2003 WL 23221278, at #6 (W.Dr. Wis, Feb. 19,
Z0033 (Title VI dogs notreguire eriplovers to place advertisements only in forums that have an
audierie representing 4 mimor image of the general population; rather plaintiff must show that
defendant’s decision to recrvdt principally through a university job website for stivdents was
motivated by discriminatory intent-and the mere fact that a ferum attracts an abdience that is
disproportionately young 13 mmfﬁmmi}g EEOC v. Consolidated Sevvices Systems, 177 F. Supp.
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399, 607-08 (N.Dn I 1991) employer' s use of Kovean newspapers and wordsofmouth to
recriit-employess did not show discriminatory intent against nob-Koreans).

Here, the NOV alleges that Orecle discriminated in recruiting. Yet OFCCPs only basts for this
sliegation ga i:ﬁmém;m;z of purported 11,5, census availability statistics w applicant flow, .
fthout regard o Oracle’s actusl GFEs or action-oniented programs, As deseribed abave, Oracle
oot eapage in any process or practice that in sy way operated, or tended to deter brilimit,
appticanis of sny race for PT1 Juks, nor has OFCOP identified any facts to suggest that it did.

For this reason as well, the recruiting violation (as well as the hisi ing violation that depands on
the recragiting v&cﬂmm} % ?%gaﬂ} dnd faciually eronecus.

E‘P

,? i

C. GFCCP s Relispes on U2, Census Uala for its Statisucdl Analvsis s Misplaced,

OFCOP s recruiting vislation is fusther Aawed bévause it tmproperty relies on spectiic U 3.
census data that dosy not ammaﬁ:iy reflect the available pool of candidates for positions in
Oracle’s PT1 iob group. First, as noted above, Gracle underiakes open and fair processes to
affirmatively seek dul potential candidates, and also allows any interested individial worldwide
to apply via n ;{}%3 website open to all. In the context of affmative action eompliance, census
pecupation data fs used :fazwiy for estinmating availability for &ffirmative actin plan plrposes sty
powsible goal seitdhg. Yeteven in the AAF comext, OFCCPs reglilationg for assessing
nitlization and developing AAF goals are now decades old, pradate the Intemet, and do not
comtemplate warldwide access to electronic-websties that allow anyong, anywhers, at no cost, to
submit an application. '

Meoreover, relying on 1.5, census data does not capture the global rench of Oreele’s potential
sppticant pool. Mot only de miliions of sofiware develnpers live In Ingdia, bt Oracle presently
groploys more than 38,000 smployvees in India, primarily in software development and support
foles, Tiddeed, a veview of just a randon sample of the actual applicants for Oriele’s PTT jobs
eontirig thal agm%imrz%s do ot coiie from only within the United States. Many apphicsnis come
from outside the 18 méadw;, s from other Oracle locationsworldwide, All of these
intérnational ag&pgzmm were included in the spplicant pobls provided to OFCC P at the time of
the desk audit, Additionally, much of that application data was provided S response to
DECCP s supplemental réguasts,
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A quick review of tandom sets of the application data submitted to OFCCP illustrates the
international scope of dgplicant intergst in P11 jobs at HOCA Forexample, the ddta forall of
the 107 applicants we reviewed indicates that st Jeast 34 (32% of the total applicnnts) weis
working or residing cutside of the United States at the time of their applivation. Twenty-ong of
those applicants were Intéenel applicants working st Oracle locations ia India, Israel, the
Philippiues, China, Argenting, Mexico, Netherlands, or Egypt. The 13 external applicants who
wizre working or residing outside the United States. were located in Hungary, ftaly, Tabwan,
fudia, Russin, Canade, Germany, or Nethedands, ©F the reraining 73 z;g}pimmta whose
applicant files did notindicate that they were working or residing outside the United States at the
tirne of their application, 27 (25% of the total applicants) were non-Uinited States bitizens;
including citizens of China, India, Tavwan, Kovea, Hungary, Switzerland, ar Canada. T other
words, 5 7% of the applicants for those rméa}m%}; selected positions were warking or residing
utside the United States and/or were-citlzens of countries dther than the United Seates,

These gxamples confirm that OFCOR'S reliance on 118, censug data a8 the basis for its finding of
recruiting discrimination s misplacsd, because even if s comparison of applicant flow fo
availability sististics was an appropriate basls fof a finding of recrufting discrimination (which it
is not), GFCCP i3 not asing appropriate relevant source data

D,  TheNOV's Finding of Recrviting and Hirlne Dissrimipation i Connury To Title
VI Law ' ' '

Title VI case low conflrims that & finding of urdatwliul bas, based solely on g comparison to
misplaced census date, i unfounded. Rather, the probative statistics 1o examine when assessing
& gompany’s hiring practices involve a comparison of the sctual, qualified apy icarits fora glven
position fo those hired info the pﬁsﬁzm partioularly where the position at issus requires”
specialized knowledge, skills or experience. “[Tln crder to-determine aimmmsmmry exoiusion,
unskilled positions are compared (o 8 different statistical };m{:s% ihain are jobs requiring special
skills.” Peighialv. Metro, Dade Cly., 26 F 5 1545, 1354 ¢11th Cir. 1994) {eiting J il
Brotherhood of Teamszers v. 115, 43118, 324, 137 381977, This is becausy “positinns
requiring special skills necessitate 2 determination of the numiber of minsrifiss gualified 1o
undertake the naficular task.” 74 {citing City of Richmond v, J 4. Croson Co, 438118, 489,

*a mmi WE m;::zwm the ﬁi}f‘ﬁ nentation for 107 applicants whe app! led to gevan vandomly solected jobs
{IRC ninnbers 1851524, 2009578, 21 45784, T727737, 1BEOE27, 1987662, 2053924),
A fczmgﬂ Internet search demonstrates that the number of soffware developers.in Asin, especia iy India,
i5 growing otz far inore vapid pace than in the ULS,, and soon the agpdegate nomber of sofbwire
developery fn Asia bexspeetéd to surpass the fzuf’nbw in the LL3,
‘ Exhibit &
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50107 (1989, See also Hester v.5, BB Cp., 497 F24 1374, 1379 0, 6 (5th Cir. 1974)

{“comparison with general population statistics is of questionable value when we are considering

p@gsmm for which, a5 hm"«w ﬂ“ga., general population is got presumptively gualified™); Moz v,

ep't of Tronsp, 629 F24 870, 875 (3d Chr. 1980) {citation omitted) (“statistical source gwh,m}iﬁ
z._%zai hot acewrately reflect the percentipe of females interested In the work Torde in question ...
did not esmblish o prima fagie case™),

Here, OFCOUP makes uo effort In the WOV to compare the achual applicant poo! 1o thase hired
into Cracle’s BT pasitions during the rélevant périod, Instead, the NOV alleges that
undiselosed diseriminatory recruiting practices “skewed” the applicant puel, Vel becaose, us
explained above, there is no evidence ol discriminatory reeruiting practices, OFCCHs sfatistics
Fail to pr ovide a medningful comparison drid fail to support a prisma ficie case of any recriiting
or hiring viglation. See, e.g, EEOC v.8ears, Roebuck & Co,, 839 F .24 302, 324, 328 (Tth Chr,
198%) {wgm:@mg statistical analysis thit used ovérinclugive data pool and did not “aceount for
differences in interésts or qualifications ambng [actusl] applicants,” as “the SEEGE did not
analyze the hiring sitnations actually confronted by Sears managers™); Ste. Muarie v. £, . Hd
Ais'n, 650 F.2d 395, 408 (2d Cir, 1981) piamilﬁ"ﬁ statistical evidence and the EEQC reporia
an which it was ’m{;ﬁfi were totally wanting in probative yalue™ beeause they failed to dsolate
pool of dandidates with requisite skills and expérience), >

The fact that many gualified Asians, including Tndians, both inside and outside the (LS., wonid
tike for work in California and apply to werk for Orasle in what OFCCP regards s
dispropbrtionate numbers, bas nothing to do with unlawfil diserimination or bias. Al best, the.
WOV tssued by Mr. Doles identificsa m%aﬁ;zw§y high mumber of interested and qualifiad Asfan
applicants in g single technical AAP Job Group, This does not, however, eguate fo repmiting
and hiring discrimination against nov-Asians,

I The N{Y's Compensation Discrimination Findings Do Mot Compare Similarly
Situated Employeds,

Af the conciliation meeting on Uctober §, Uracle explained fo OFCCP s position that OFCCP s
compensationdiserimination findings Fail becavse they do not sompare individuals who are
shmitlarly-situated. At one peing @F{Ziﬂ? ohserved thit if the Agency accepted Oratle’s position
regarding wide tilferences i jobis, it would alfect the Agency’s alnlity To dniudiicra ftatistical
analysis. Although the ohservation wag apt, it does not change the realily of Cracle’s workforee,
or the Jegal standards that must be et Ag we have stated previously; Oracle is a highly diverse
weehnology company that develops, supports anid seils s wite range of products (hardware and
softward) w g wide range of tompanizs worldwide, Omele 18 not s commadity operation, nor g

TR ARG T
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mass retailer ur manufagturer. Oracle does not have Tumdreds, or even dozens, of emplovees
wha are fungible i their roles; and certainly not atany single location, To the dontrary, Oracle
1§ o highly diverse cornpany interms of people, skills, products, and clistofners, As aresull
generalized statistics that might be probative in sssessing emplovers with Terpe numbers of
tarnsters, twhchers, banld i’ﬁ%%ﬂfﬂs relai] store tlerks of cashiers, car sssemblers, or other similar
puaitions ure not meapingfud per ¢, The diseussion below offers both legal and documented
factual support for Orasle’s position,

A }a}a Title 1s Mot Determinative OF Whether Emnlovess Are Similarly Siated

OFCCPs findings of compensation discrimination dﬁgzﬁmi on the premise that all smplovess at
Ciraele with the same job title (and in the same pay level }' ate simdlaply situated, and therefors
presumably entitled (o cipud) m'«f Vetuneritically assuming that all, or even most, emplovess
nolding the same job title are “similarly siuated” does not suffice, Tnistead, Directive 307
underscores an expectation that OFCCP will conduct a rigorous Investigation into the sctiual job
duties, responsibility levels, and skills and qualificstions involved with the jobs:

The determination of ‘which emplovees are similarly situated is case specific,
Ralevant fiolors In defermining similacity may iaclude tasks performed, skills,
effort, lovel of responsibility, woiking conditions, job difficnlty, minimum
qamiéﬁmmmw and other shiective factors,

Directive 307 at 3. The Directive goes on to expldin that in every case, thers are three key
questions to answer, including:

{a) s there a messureable difference In compensation on the basis of sex, tace
or eliipieity?

{6y Isthedifferenee In compensation befiveen emplovees who are
' eompurable under the contrictor’s wage ovsalary system?

423 is there g legitimame {g &, nondiscriminatory) suplanation fr the
- difference?

Jd at T8 §¢smhmm added), Unoritically agswzxmg 1 employess in the same job tite are
sintilarly sitoated, witheuta dmpm factual Inguiry, omits the important second step outlined
Bhave,
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Because Directive 307 15 based on Tithe VI principles, it follows that Title V1L case law isin
actord. It specifically recognizes that job title slone is not determinative of whether ampi@y@m
are sivtilarly sitGated for purposes of sompensation analyls. Sﬁff &g, Sima-fingersy, Cliyof
Indigrgpolis, 493 F3d 76%, 772 (Tth Cir, 2007 {refecting Title VI and Bqual Pay Ast
compensation clalms because “[tThe fobs of the rranagery of the _dzf%amsﬁ parks in fhe sprawling
Indianapolls park system sare ponstandard, mainly because the parks are so ditferent fiom one
another ™ Horn v Untv, gf Minn,, 362 F3d 1042, 1045-48 (8th Cir, 2004) {oniversity assistant
coathing positions with Wentical contradts and job. deserigfions were not substantially @ equivalent
for purposes of Tile VIT and the Bqual Pay Act whiere the day-te-duy responsibilities of one
position invelved redruiting and _g:sﬁ%?i:{: selations skills and experience but the other invelved
maotre “behing the scenes™ work), Davis 8. 8.C Dep's of Heulth & Env’t Control, 2015 WL
3616237, %6, 8 (D80, Sept. 24, 2015 {plaintilf Tailed o establish prima facie ease of wage
disorimifiation f:iwﬁsgme relaxed Title Vil standard, roting that covrts todk fo actua] job duties
performed and not lob description ortitle); Hosper v Toral Sys. Servs, Ine,, 799 T Sivp. 2d
1330, 138162, %3%@ (M.D. Ga, 20115 (under Title VI, courtsmust f{ng a1t the actual igh
duiies of the ermployees gnd not job tites and fob desoriptions meant 10 be used Hoross business
unite); Hileli v, Alle-Kiski Med. Clr, 65%F. Supp, 24 640, 659-60 (W.D. Pa. 2009 (citations
omitted) (“For the same reatong that job titles are not determinative, [0b deseriplions are not
determinative, The relevant inguiry fosuses upon-the content of the posidon .., [and] evidence
of the actual job duties performed™),

Rather, an individualized, case %pm:sf ic inquiry, lle that @mnﬁ;ﬁmpiﬁmé in Directive 307, is
fequired, Indeed, “[ehmplovers are permitted o bompensate emplovees-differently based of
skills that are vot specifically regquived in s piven job description 5o long as the emplover
considers those skills when making the compensation decision” Warren v Sole Cup Co., 516
F.3d 627, 630-31 (7th Cir, 2008) (rejecting Title VIL mmp@mﬁmn chatm witere plaintff could -
not show she was similarly situated o more highly skifled co-work cpfl

B. The Dutiey, Responsibilives: Skill Sets and Pypertise Yary Slenificantly Among
Oracle Bmvlovees Holdine The f‘mb"m Job Title Within the PTLIab {Eﬁmp

At Oracle, employees holding the same job #itle in 1T, Product Development, and Support roles
(ie. jobs within the PT1 job gf’;ﬁ;;}} aften bave sipnificanily different duties, responsibilities, and
skill seis. Forexa ?‘Eg}iﬁ* zeomparisen df employets who ﬁé‘éar@é BeGmmon 3@%} tithe, sz wellas 2
cemmon supervisor, and whe showed the greatest differences in salary ps o€ January 1, 2014 -
e, those individuals whom OFCOPs analyais would Feugpest suflered the most wage
tiiﬁmmmaiwﬁ —gonfiims that the commen jobitle alone does not mean the e_m;z}aymﬁ&ra
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similarly situated. Rather, those employees; i fact, have materially different duties,
sesponsibilities, ahd skill sets which prevend them from being comparators, and which explain
the pay differentialg,

Information Techuology roleys By way of example in the 1T role, in January 2014, Seott
Carpbell supervised twe employess whe held the title System Adwministrator 3: Mr. Scott
Forten (white male) and Mz, Tatvana Yastieb (white female). Ms, Yastrel's base salary was
mearty 540,000 less than Mr. Forten™s, Although these employees shared the sarw joh title, their
duties and responsibilities differed gigmﬁwnﬂy

Wir. Forten was & highly skilled techalcal emplover whose responsibilities include supporting
geveral key services, including Network Information Systems (MI%)and Domain Neme Service
(DNS). Healso.served as a subjectanatter expeit for several produets and spent at feast 30-60%
of his titne each wiek working fo sulve challenging technioal problenss. Mr Forfen’s 2012
performande teview, for example, praised Iis work Kk "managing the NIA to LDAP/DSER
conversion™ (a° ﬁf*ﬁﬁmgém project” as well as “showing leadership in the. NTP service ares’
See Attachnest £ Ms. Yastreb, by contrast, spent 50-95% of her time doing data entry and
olerical work, Ofnote, Mr. Campbell i’i’:gﬁ&@?ﬁﬁiiyﬁf‘fﬁmd Ms, Yastreb opportunifies to develop.
her teehnical skills and take onmore challenging work, but she declined. In hey 2012
performiance review; forexample, Me, Campell noted that shie “eould dovelop higher level skills
in the aresof networking, Security or system administration” but that *{ iy of course [her]
decision if {she] wishfed] to [dosol? See Attachment Db My, Forten®s greater skill sef and
scopebf responsibility and duties, which Ms, Yastreb did not perform, demonstrates that these
two ermplovees wers not stmilarly situated, even thouglh they hield the same job tite.

Product Development rales: By way of ﬁxamﬁe in the Product Developmeant rule, in Imzzz:zz:‘j;f
214, Abhishek Jain supervised two emplovees holding the title of Software Dieveloper 4: Mr.
Wrk Polivke (whitewaley and My, Michae! Bdwards (black male), M. Bdwards’ base salary
was over $37,000 less than My, Polivka’s. Again, however, theiridentical jobtitle belies their
very different duties and rag;;a&;m%m&s@g, informed by their ditfévent skills and experisnce.

M. Polivka had: previously w arkeed as o Software Development Director at Oracle, but chose 10
iransition back into 3 technical, nén-managenal engineering role, He brought with him a host of

P Whilewe provide Eamg & pezfm mange reviews wiish show the differing duties and responsibitities of
Hizge sxample emplovees whi holdthe same jobtitle, we alse note that @ contractor is.00f required fo
sreste docnmentation thet demonstrates that emplovess’ dutics vary and certainly has né obligation fo
provite such documenation,
Exhibit &
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iy anagement and core technical expartise. Given that additfonsl training and expertise, Mr,
Polivika expanded the scope of his duties and resporsibilities in the Software Developer 4 role.

i%w ‘wotonly [did] anesceplional Job"™ on his dwn work “but-aiso’ pmha;{ﬁg in on other [projects)

in the time of need” and “workfed] very slosely with” other departments Jn Orcle, See

A4 &sz%zwmw i, My Polivka served as an architeot of soltions and & go-to person for questions,

and coordinated the efforts of others both within and outside of his the team.

v, Edwards, by comtrast, was & sifong performer on the iadividual projects to wehich he was

asstpned, but he did not have the level or breadth of expertise of My, Poliviaand did not ywmaw

the additional coordibation or eross-team collaboration that Mr. Polivka did, My, Bdwiards®

scape of work more closely resernblad the work of another Software Developer 4 {Sina

Tarassoly, an Asian.male), whose salary was, ag:}g:}rgpzma%y comparabie o Mr. Edwards’,

Asanother example in a Froduet Development role, in January 2014, Anand Subbaraman
supervised two employees with the job title Product Manager/Sirategy 5: Mr. Kautul Mehia
{Asian male) and Ms. All ka Asthang {Asian Female). Ms. Asthanz’s salary was bver $60,000 less.
than My Melita's. While they held the same job ttle, Mr. Mela bad signiicantly more aining
and experiencs in product gfm‘;{agy and mahagernent than Ms, Asthena, wha had only

transitioned into fhat type of role in mid 2013, and therefore he performed far more complex
tasks and dlsp servedin a fead role to other emplovees,

Wir. Mehia possesses 4 B.5, in computer engineering, an MLA. 3n computer science, and an
MB.A, Mr, Mehita Had worked at Oracle 85 an enginetr befors completing his MLB.AL program,
ket @maia o work in complex product managesent for o competitor in 2009, and refurmed to.
Oracle 0 2011 in 2 produgt management and strategy role. Mr Mebte's f@%g}(}%i‘méﬁmg 75 B
;"f'%dm:r “%s;azz*zgw’%izma By 4 in M dinvolved the supervision of a complex plece of (racle’s
portfolio - dehning the viston and requirersents for the video platforo to support Oracle’s next
peneratinn lswning munagement system — and the dirset management of two employees.

M, Asthana, by conlrast, carned. B8, and M &. degrees i physics rather than domputer-science
of engineering, and did not have any business vf marketifg education. Bhe asked to mbve into
product strategy in Fuly 2013, after spending Bfteen vears as a functions? soflware architect, Her
first year in the Product Manapér/Staatégy 5 position was spent primarily learning the ngw role
and working en Tess complex projects {e.g , writing while papers a5 opposed to diiving stategy
foir produets)) Shealso was still Jeaming about the markeling and selling aspeais of ;mzm
management, which were not a focus of eithier her degree programns or her prior engineering
roles. She did notserve asa lead tn manage work of other employees, Henee, despiie their
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common job title, in light of his Baining and expertise, Mr, Mehta bad a far more expansive
seope ol dutles and responsibiiitivs than Ms, Asthan,

Ag et another example in the Product Development role, in January 2014, Oien Jang |
supervised thres emplovees with the job title Applications Developer: Ms: Kaial Upadiyay. i
{Asian female, non-American, sarsing d salary of $113,499), Ms; Xiao Lu (Astan femals, non-
Agneriean, sarming A salary of $107,098), and Mr. Tason Grage {Wéum male, American, ear S
salary of *5;”?%3 00, At the cutset, we note that under this supervisor and job title, two- Aslan
ferriales are earning more than 4 white male, which vontradicts OFCCE’s findings of
diserimination in relation to alleged victim groups fnvolving women dnd Asians. Sull, while
these individials share the same job title, their job duties and résponsibilides differed
significantly, snch that they are not in fet similarly simated comparators.

8dr, Gage initially operated solely ina ligulstios development role ot Orscle, which is an
antirely different job cmegery than applications development. Linguistics development analyzes
daia to deterinine how sedreh result are Influsnced by the lahguage vsed to vraft o search—it
does pot fnvolve coding 1o Implement the changes. Incontrast, an epplications developer s
responsible for data analysiz, desipn, and implenientation of design with java coding language.
When Mr. Gage sxpressed on intergst in applications developinent, he transferred into 2 hybrid
role providing both linguistic and applications development. As reflected in Mr. Gage's
performante evaination, he performed strongly ona hz’;gmﬁmg platfarm, but required additional
canching to perform the basie tasks for javasoding and applications development, See
Attachment ¥ Mz Upadhyay and Ms. Lu, incontrast, had extensive expertise in ooding
brosder web-based dpplications that focus dn user fiefaction and reduired lule orpo
sipervision to complete their assignad projests

Support Roles: E%}; wiry of example in the Supgort role, i Janvary 2014 Andrea Byime
supervised two employees with the job title Systems Analysist 41 bir. Mehdi Ketirael (male
eMTng & gaéar}* of $131,040) and Ms. Avant] Bhat {femnle carhing a salary of $97, 768

During the relevant tme period, Ms. Bhat eperdted explusively in a “service request support
role,” which is 8 “functional” position that invelves working sérvice requests from existing
elients. Fer example, ifa client experienced amalfonction in payroll softwars and submitted a
service request, Ms, Bhat was responsible 1o reinotely froubleshoot the issue. In sontrasy Mr,
E&ﬁzmm Wwas s*{f%pmmb%a sfé}E‘ ore “*%mmmmzai" 5&3%{33 miz mm%%ﬁ O mm zmp? ﬁmi&m}n

;vi& 33_%31 w&@ ms;wmzbi@ for mmmﬁg sﬁw%m tivkets after a-gf:-z’ﬁdmﬁi h_aéé‘:»ﬁm refeasad 10 a
chent, Mr. Keétirasi primarily conmmunicated with a client prior to production and his
Exhibit 8
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‘vesponsthilities were to apply compy lex probifem solving skills velated to engineering. the sysierh
tomest the clisnt s needs,

We pote that Ageney OO were on site aad interviewed managers,  They gould have nguired
abpat the “relevant faclors in detennining sisilarnity” {,ge% FCOM, Bection 2LOYY such asthe
factors dischssed shove® This type of ittguiry would have allowed the £0s to aﬁa{,gg “stmilarity”
as serforth In Section ZLOY and Directive 307, and consistent with Title VI law ?

For these and other reasons addressed in our prioy comespondencs, the Agerey s compensation
~analysis is Hawed azzf.i does not support o prime facie case of discriination.

FiE, Conelusion,

As hoth sides recognized at the end of our coneiliation meeting on October &, the exchange of
information in petson was productive end useful. Weappreciate your request 1o provide
meaning ful information and we helieve the materials set Forth herein allow us 19 move In that
divection, We hope the Agency similarly finds produstive and nseful the information provided
herieiry, whith (as reqguested) articulates Oracle’s responseto-the Agency™s reoriifing vielatipn,
and provides further explanation and docwtentation for Oraclé’s position that the compensation
findings do not take nto account any assessment of who are stmilarly situated emplovees.

3 %‘ﬁnia s do ot presuing o suggest or formulate questions thad eould have been asked to detérniing

il s@zzi}' * some ouestions COs might consider inelude the followimg () Do o iﬂp'@i}* GOE O YOUT IHE
do the same work? If ves, which ones; i no, how {5 their work differesit? (b Di the employees on your
ey bave Basteully the sarhk duties and regponsibilities and the samé Jevel af skills and expertise? 1f
differant, can you desertbe those differenves? (&) Argemployeey different, or similar, in other 2spects of
the work?
8 Furthermors, whilé job tile 18 not determinative in ssdessing which employees-are similuly situated, we
nofe that over 1,000 job tittes In the riles noted by the NOY. had oaly a single incuinbent, and therefore no

*ioh title comparator.”
Exhibit S
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Cracle would be happy to addiess additional quesiions or fssues of contern. Weappreciate
OFCCP s desive and willingness to hear from us atthis stage In the process. We lopl fbrvard 1o
the Ageney’s resporse,

Yery truly yours,
fo o :
[ ey (,m e R Ay

Erin M, Conuell

err Bhanns Hobmnan-Harries
Gary B, Sinisealea
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