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Re:  Oracle dmerica, Inc., Redwood Fhores, Califoryia (OFCCP No: RO0192699)
Drear Ms. Wipper:

Thank you again for sharing your doncerns during our October 6 meeting. In the limited time we
have had, we have compiled, and set forth below, information and documentation OFCCP asked
Oracle to provide with regard to-the reeruiting and compensation issues referenced in the NOV,

1 Oraele’s Reeruiting Efforts for PT1 Positions Are Hobust, And Demonsirate Oracle
Has Met Both Its Affirmative Action Obligations And Overall KEO %ﬁamg&imme
Reguirenents,

OFCCP charges Ordcle with & violation for allegedly favoring “Asian applicants, particularly
Asian Indians, based upon mee in ¥s recruiting and hiring practices” for PT1 roles during the
period January 2013 through June 2014, NOV at L. In support of the alleged recruiting
violation, OFCCP focuses not on Oracle’s actual recruiting efforts or detion-oriented programs,
but instead on a summaery statistical comparison of Oracle’s applicant flow to one of two data
sources (“2006-2010 {ﬁfmsus Data and/or 2013-2014 i}{i}i Bureau of Labor Statistics’ Labor
Fores Swtistics™). NOV, p. 2,0.2.

' As a'legal matter, we believe a finding of discrimination baséd on a comparison of purported availability
statistics to applicant flow is contrary to OFCCP palicy, applicable Taw, and the facts here, For exaniple,
in order to ensure that affinnative action complance does not become an unconstitutional effort to i1l
quotas, OFCCE has i@ng»-fzckmwlaéaw thiat & contractor’s dompliance is to be measurad not by its
performance against a iumerioal target, but instead by an assessmeint of ts actual good fajth efforts:

Alconitraitor’s complisnce is measured by whether it has made good faith efforts to mget its
goals. Failure o meet goals is nota violation of the Executive Order. Therefore, a contracior
that has not met is goals will be found i complisnce if ithas made good faith efforts,
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A, Oracle’s Reeruiting Efforts for PT1 Positions Ave Robust Aad Compliant

Aveview of Oracle’s dotual recruiting practices for PT1 positions demonstrates that Oracle’s
recruiting efforts ave robust, and further demonstrates Oracle has met its affirmative action
obligations. Forexample, O Oracle’s jobs are open 1o off interested individuals, both internal
Oracle employees and external individuals, worldwide. Any {ndividual, from anywhere in the
world, can acvess Oracle's website for jobs (and as deseribed below, many Oracle applicants
come from outside the U.S.), A simple Internet search, or by searching on Oracle.com, will
allow any irerested person to reach the website. Attached is a sample of a current website
scrien shot shf}wmg just somie of the job postings for PT1 positions. See Attachment A, This
form of website posting was alse in place during the period covered by the NOV.

In addition to providing open access to all, Oracle undertakes substantial {%md Faith Efforts
{GFEs) in the U.S. to reach out to interested women and minorities forall positions, including
PT1 positions. The PT1 job group includes more than one type of pesition. For example,
several positions require a degree, but little or no prior work experience. These positions often
are filled by applicants coming directly from colleges or graduate schools, and their paths o
Ovacle differ. Some apply to Oracle postings on their own, some are identified through school
recruiting efforts, and some obtain Oracle internships. Other technical positions require botha
degree and some level of relevant prior work experience. These positions mere commonly are
filled by applicants coming from internal and external posiings, or through other
cominunications and outreach. During the period in question, some examples of Oracle’™s GFEs
rafevant to the subject PT1 positions include:

o Partnering with the United Negro College Fund, Oracle provided Tnternships and
sehiolarships for students attending histosically black colleges. Many of the interns who
participated in this program have been hired by iﬁ}mmim mainly in technology positions.

o Partnering with Project Hire, Oracle provided internships for injured veterans of all races,
including mzssmaiu;}s for roles in technology.

Dirsctive 1996-01 at 4 {(December 13, 1995Y; see afso Tovay Dep't of Housiag and Cwiv. Affairs v,
Hielusive Prajeer, Ing, 135 8.C1 2507, 2523 (2015) (withwt adequate safegnards at the prima focle stage,
Title VI liability “might cause race to be nsed and considered in a'pervasive way and “would almost
inexorably lead’ governinental or privaté entities to use “numerical quotas,” snd setious eonstitational
guestions could then arise™}.
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v (racle eXternally posted open PT1 positions on ULE, job sites; and disseminated
information about such positions o organizaitons that target job seekers from diverse
backgrounds, including Women for Hire, IMDiversity, Diversity Working.con,
Minority jobs; and The Black Perspective.

«  Oracle provided recruiting tables at several Bay Area events and career fairs targeting job
seckers from diverse ba{skgmum&s including & Wounded Warricrs Werkforce event and
an Out and Equal workplace summit,

o Oracle sponsored and provided presentations st several Bay Area bvents fof organizations
serving African-American and Hispanie students interested in STEM careers, including
Clanamon Girls and Green Scholars.

These are just a few examples of Oracle’s many affirmative action-oriented outieach &tf@ﬁa 1o
diverse potential applicants for jobs inthe PT1 job group during the relevant time period.
Attached to this response are several spreadsheets which set forth these and additional GFEs that
Oracle engaged in during the relevant time period. See Attachment B,

Muoreover, Ageney COs interviewed both a senior general recruiter (white female} and a senior
college-focused recrulter (African American female). Both of them shared the various ways that
Oracle recraits and searches oul potential apphcants and the processes whereby any interested
individual can apply. ' '

These practices and GFEs demonstrate that Oracle has met its affirmative action compliance
ebi;ggtmns of outreach to diverse candidates of all backgrounds, 1f the Agéncy has additional
guestions about Oracle outreach efforts, we would be happy to-answer them,

B Ciracle’s Recnuting Bfforta for PT1 Positions Are Non-Diserininatory:

Not onky were Oracle's recruiting efforts robust, they also were non-discriminatory. As courts
recognize, thereis ah nportant distinction between sufficient oufreach and discriminatory
sutredch. See, e.g, Jarrelly v. Selecr-Pub., Inc., 2003 WL 23221278, at *6 (W.D. Wis. Feb. 19,
20033 (Title VI does not require emplovers to piaca advertisements only in fornms that have an
audience representing a rairror image of the general population; rather plaiiniff must show that
defendant’s decision io recruit principally through a university job website for students was
motivated by dmm’zmmmary intent and the mere fact that a fornm affracts an audience that iy
disproportionately voung is insufficient); KEOC v. Consolidated Services Systems, 717 F. Supp.
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599, 607-08 (NI, 111, 1991) (employer’s use of Korean newspapers and word-of-mouth to
rectuit employees did not show discriminatory intent against non-Koteans),

Here, the MOV alleges that Oracle discriminated in recruiting. Vet OFCCPs only basis for this
allegation is a comparison of purported 115, census availability statistics to applicant flow,
without regard to Oracle™ actual GFEs or action-oriented programs: As described above, Oracle
did not engage in any process or pracim that inany way aperzted, or tended to deter or Hmit,
applicants of any race for PT1 jobs, dor has OFCCP identified any facts 10 suggest that it did.
For this reasoni as well, the recruiting violation (as-well a3 the hiring viclation that depends on
the recruiting vio am:én} i legally and factually erroneous.

€. OFCCP's Reliance on U8, Census Data for its Statistical Avalysis is Misplaced.

OFCCP™s recruiting vielation is further flawed because It improperly relies on specific U8,
census data that does not accurately reflect the available pool of candidates for positions in
Orsele’s PT1 job group, First, as noted above, Oracle undertakes open and fair processes to

affir maiwe:iy seek out potential candidates, and algo allows any interested individual workdwide
to apply via a job website opento all. In the context of affivmative action complisnce, censug
‘oeeupation data is used solely for estimating availability for affirmative action plan purposes and
possible goal seiting, Yet even in the AAF contest, OFCCPRs reguiations for assessing
uiilization and developing AAP goals are now decades old, predate the Internet, and do not.
contemplate worldwide access 1 -electronic websiles that alliow anyone, anywhere, at no cost, 1o
submitan application.

Moreover, relying on U5, census data does not capture the global reach of Oracle’s potential
applicant pool. Notonly do millions of softwars developers live in Tndiz; but Oracle presently
employs more than 38 000 employees in India, primarilyin software éew}@pment and support
roles. Indeed, a veview of just a random sample of the actual applivants for Oracle’s PT1 jobs
confivays that applicants do net come from only within the United Statés. Many applicants come
from outside the UL.8., including from other Oracle locations worldwide. All of these
inférnatiaral applicants were included in the applicant pools provided to QFCCP at the time of
the desk andit. Additionally, much of that application data was provided inresponse to
OFCCP's supplemental réquests.
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A quick review of raridom sets of the appiica‘iim data submitted to QFCCP illustrates the
international scope of applicant interest in PT1 jobs at HQCA® For example, the data for alf of
the 107 applicants we teviewed indicates that at least 34 (32% of the total applicants) were
working or residing outside of the United States a¢ the time of their application, Twenty-one of
‘these applicants were internal applicants working at Gracle locations in India, Istael, the
Philippines, China, Argentina, Mexico, Netherlands, ov Egypt. The 13 external applicants who
were working or residing outside the United States were located in Hungary, laly, Taiwan,
India, Russia, Canada, Germany, or Netherlands, Of the remaining 73 applicants whose _
applicant files did not indicate thiat they were working or residing outside the United States at the
thma of their application, 27 (25% of the total applicanis) were non~Usnited States citizens;
including eitizens of Ching, Indis, Taiwan, Korea, Hungary, Switzerland, of Canada. Th other
words, 57% of the applicants for those randomly selected positions were Wgrk:mg or residing
outside the Urated States andfor were citizens of countries c}{hm thian the United Suites.

“These examples confirm that OFCCP's reliance an LS. census data as the basis for its finding of

recruiting discrimination is rhisplaced, becansg even ifa comparison of spplicant flow to
avmiabimy statistics was an appropriate basis for a finding {}f recruifing discrimination {whzs::i'; it
ig noty, GPCCP is nof using appropriaté felevant source data”

0. The NOV's Finding of Recruifing and Hiring Discrimination Is Contrary To Title
YH Law,

Titke VII case law confirmé that a finding of unlawful biss, based solély on a comparison to
misplaced census data, is unfounded. Rather, the probative statistics 1o examine when assessing
acompany’s hiring practices involve a comparison of the actual, qualified appizcan’t% for a given
pammn to those hired into the position — pamctﬁaﬁy where the position at issue tequires-
specialized knowledge, skills or experience. “{I]n order t determine diseriminatory exclusion,
unskilled positions are corpared to a different statissical pool than are jobs requiring special
skills.” Peightal v. Metro, Dade Cty., 26 F.3d 1545, 1554 (11¢h Cir. 1994) {eiting Fn ol
Brotherhopd of Teamsters v. U, 431 U8, 324, 337-3% (19773). This is because “positions
retuiring special skills necessitate ¥ determination of the number of minorities qualified to
undertake the particular task.™ Jd {eiting Cliy of Richmond v, J4. Croson Co., 488 (18, 469,

1 total, we reviewed the documentation for 187 applicants who applied te seven randomby: sel ectmé ‘fobs
(m{l numbers 1891524, 2000578, 2145764, 1727737, 1889827, 1987662, 2053015,

* A simple Interaet search démonstrdtes that the number of software devel lopers in Asia, especially India,
is growing sta Tar more rdpid pace than inthe U.S., and soon the aggregate number of software
developers in Asia is expected 1o surpass the number in the U8,
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501-02 (19%9)). See also Hester v, § RR. Co., 497 F.2d 1374, 1379 0. 6 (5th Cir. 1974)
{“comparison with general population statistics is of questionable value when we are considering
pasitions for which, as here, the general population is not presumptively qualified”); Mazis v,
Dep't of Tr ansp., 629 F.2d 870, 875 ("%d Cir. 1980) {citation omitted} (“statistical source {whmh]
did not accurately reflect the percentage of females interested in the work force inn guestion ..

did not establish a prima facie case™),

Here, OFCCP makes no effort in the NOV to compare the actual applicant pool o those hired
imo Oracle’s PT1 positions during the relevant period, Instead, the NOV alleges that
undisclosed {?;xsmmmatﬁry rectuiting practices © ‘ghawed” the applicant pool. Yet because, s
explained above, there is no evidence of discriminatory rec;m%mg practices, OFCCP’s statistics
fail to provide a meaniagful com parison and fail to support & prima ficie case of any recruiiing
orhiring viclation. See, ez, EE OC v.Sears, Roebuck & Co., 839 F.2d 302, 324, 328 (7th Cir.
1988} {r&;gatmg statistical analysis that used overinclusive dai‘a pool and did net “account for -
differences in interests or qualifications among {actual] applicants,” as *the “EEOC did not
analyze the hiring situationy actually confronted by Sears managers™); Ste. Morie v. E. RR.
Ass'n, 630 F.2d 395, 400 (2d Cir, 1981) ¢ piam%sfﬁ?& statistical evidence and the EEOC reports
on which it was based wers totally wanting in probative value” because they failed to fsolate
pool of candidates with reguisite skills and experience). :

The fact that nany quahfze{i Aslans, ‘inelading Indiang, both inside and outside the 1.5., would
Tike to work in California and :fzg}ﬁiy to work for Oracle in what OFCCP regards as
disproportionate nuinbers, has nothing to do with unlawful discriminationvor bias. At best, the
NGOV issued by Mr. Doles identifies a relatively high number of interested and qualified Asian
applicants ina single technical AAP Job Group. This does not, however, equate 10 réeriting
ani hiring discrimination against non-Asians,

iL The NOV's Compensation Diserinsination Findings Do Not Compare &zmﬁaﬁy
Situated Emplovess,

At the concilition meeting on Ottober 6, Oracle explained to OFCCP its positon that OFCCP’s
compensation discrimination findings fail because they do ot eompare tndividuals who are
similarly situated. At one point, OFCUP observed that if the Agency accepted Oracle’s position
regarding wide differences i jobs, it would affect the Agency’s ability to conduet a statistical
analysis. Although the observation was apt, it does not change the reality of Oracle™s workforce,
or the legal standards thist niust be met. As we have stated previously, Oracle Is a highly diverse
technology company that develops, supports and sells a wide range of products (hardware and
software) to 4 wide range of companies worldwide. Oracle is not a conimiodity operation, nor.a
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mass retailer or masifacturer. Cracle does not have hundeeds, or even dozens, of employees
who are fungible in their roles; and certainly not af any single location, To the contrary, Oracle
is @ highly diverse company in terms of people, skills, pmd‘acts and customers. As aresult,
generalized statistics that might be probative in assessing employers with large numbers of
‘teatnsters, feachiers, bank tellers, retail ifore clerks.or cashiers, car assemblers, of other similar
positions are not meamngful here. The discussion below offers Hoth legﬁi and documented
factual support for Oracle’s position.

A Job Title Is Not Determinative OF Whether Binployees Arg Similarly Sifuated

OFCCP’s findings of compensation discrimination depend on the premise that all employees at
Oracle with the same job title {and in the same pay ievexi} are similarhy situated, and therefore
presumably entitled to equal pay. Yet uncritically assuming that all, or even most, empiayae%
holding the same job title are “similarly situated”” does not suffice; Instead, Directive 307
underscores an expectation that OFCCP will conduet a rigorous investigation into the-actual job
duties, responsibility levels, and skills.and qualifications involved with the jobs:

The determination of which employees are similarly situdted is case specific,
Relevant factors in determining similarity may include tasks performed, skills,
effort, level of responsibility, working condifions, job difficalty, minimum
gualifications, and other objective factors.

Directive 307 at'3, The Directive goes onto explain that in every case, there are three key
guestions to answer, including:

(@) Is there a measureable difference in compensation on the basis of sex, race
or gthnicity?

{by s the difference in comapensation Between employees who are
- comparable under the conlracteor’s wage or salary system?

(¢} Isthere a legitimate (Le. nondiscriminatory) explanation for the
differende?

fd. at7-8 {emphasis added). Uncrtically assmmng all emplovees in the same job title are
similarly situated, without a deeper factual i inguiry, omits the imporiant second step cutlined
above,
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Becaise ﬁimsiiw 3{}? ig bascé o Tit}e ‘Vi}f ;isrimip €5 it f@iia’ws t’haé; "E‘iﬂa WII case law is in
are semaéaﬂy Skiﬁ&tﬁd for. parp@s&s of cc&mp&n&aﬁan analysm Seg 2., S‘fm&z’*zﬁg@rs ¥, {I‘ zZy of
Indianapolis, 493 F.3d 768, 772 (7th Cir. 2007) {rejecting Title VI and Equal Pay Act.
compensation claims because “[tlhe jobs of the managers of the different parks in the sprawling
En&z&nay@izs park system are nonstandard, mainly because the parks are so different from one
another.); Horn v. Univ. of Minn., 362 F.3d 1042, 1045-46 (8th Cir. 2004) (university assistant
coaching positions with identical contracts and job deseriptions were not substantially equivalent
for purposes of Title VI and the Bqual Pay Act where the day-to-day responsibilities of one
position involved recruiting and ptblic-relations skills and exgerifence but the other involved
miore “behind the scenes™ work); Donds v. S.C Dept of Health & Env't Comrol, 2015 WL
5616237, *6, 8 (D.5.C. Sept. 24, 2013} {plaintiff failed to establish prima facle case of wage
diseritnination despite relaxed Title VI standard; noting that courte look o sctual job duties
performed and not job description or title), Hooper v. Total Sys. Servs,, Inc., 799 F. Supp. 2d
1350, 136162, 1364 {M.D Ga. 2011) (under Title VII, courts must focus on the actaal job
duties of the employees and not job titles and job deseriptions meant o be ised across business
units), Wildi v, Alle-Kiski Med. Crr., 639 °F, Supp. 2d 640, 659-60 (WD, Pa. 2009) (citations
omitted) (“For the same. reasons that job titles are not detérminative, job descriptions are not
determinative. The relevant inguiry focuses upon the content of the positien ... {and] svidence
of the actual job dutics performed™).

‘Rather, an individualized, case specific inquiry, like that contemplated in Directive 307, is
required. Indeed, “[elmployers are permaitad to compengate employess differently based on
skills that are not specifically required ina given job description so Jong as the employer
considers those skills when making tHe compensation decision” Warren v Solo Cup Co., 316
¥3d 627, 630-31 (7th Chr. 2008 {rejecting Title VII mmpmsa‘am clabm where plaintiff could
not show she was similarly situated to more highly skifled co-worker).

B The Duties, Responsibilities, Skill Sets and Expertise Yary Stenificantly Among

Oracle Emplovess Holding The Same. Job Title Within the PT1 Job Gra}ub

At Oracle, eniployees holding the same job title in IT, Produet Development, and Support mifzﬁ
{i.e., jobs within the PT1 job gmup} offen Bave significantly different duties; responsibilitics, arid
skill séts. For mample, agomparison of employees who shared 2 common job title, aswell as 4
common supervisor, and who showed the greatest. differences-in salary as @f January 1, 2014 ~
fe, those individuals whom OFCCPTs analvsis would suggest suffered the yaost wage
diserimination ~ confirms that the common job fitle alone does not mean the employees.are
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similarly situated, Rather, those ﬁ:mpk}}aesz, in fuct, have materially different duties,
responsibilities, and skill sets which ;&revem them from being comparators, and which explain
the pay differentials.

Information Technology roles: By way of example in the [T role, in January 2014, Scott
Campbell supervised two employees who held the title System Administrator 3: M. Seott
Forten (white maley and W5, Tatvana Yastreb (white female). Ms. Yastreb’s base salary was
nearly $40.000 less than Mr. Forten's. Although these employees shared the sarie 3mb title, their
duties and responsibilities differed significantly.

br. Forten was a highly skilled technical employed whose responsibilities include supporting
several key services, including Network Information Systems (NIS) and Domain Name Service
(DMS}). He also served as a. mbgmimmmém expert for several products ang gpent at least 30-60%
of his time each week working to solve challenging technical problems. Mr. Forten's 2012
performance réview, for example, praised his work “managing the NIA o LDAP/DSEE
conversion” {4 “é.hai'iémgmg project”™) as well as “showing leadership in the NTP service area™
See Attachment C.* Ms, Yastreb, by contrast, spent 90-95% of her time doing data entry and
clerieal work., Of note, My, Campbell repeatedly offered Ms. Yastreb opportunitiesto develop
“her technical skills and take on more challenging work, but she declined. In her2012
pez‘fﬂfm&nca review, for example, Mr. Campell noted that she “could develop higher level sldlis
in the area of networking, security or system administration” but that “[i]t is of course [her]
decision If [she] wishfed] to [do 501, See Attachment . Mr, Forten’s greater skill set and
seope of respensibility and duties, which Ms. Yastreb did not perform, demonstrates that these
‘e emplovees were not similarly situated; even thongh they held the same job title.

Froduct E)@V@Eﬁ;xmmi roles: By way of example in the Produst Development role, in Jaﬁmry
2014, Abhishek Jain supervised two employees holding the title of Software Developer 4: M
Mark Polivia (white male) and Mrl Michael Edwards (black male). My, Edwardy’ base salary”
was over $37,000 fess than Mr. Polivka's. Again, however, theiridentical job titls bélies their
very different duties and regponsibilities, informed by their different skills and experience.

Mr. Polivka had previously worked as a Software Development Director at Oracle; but chose to
transition back into a technicdl, non-managerial enginedring role. He brought with hin a host of

¥ While we provide sample performance reviews which show the differing duties and responsibilities of
these example emplivees who hold the swme job title, we alse note that 4 contractor I8 not required to
create docuimentation that demonstrates that emplovees™ dhitfes vary and’ c&mamiy has ng obligation to
provide such documentation. '
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ménagenient and core technical expertise, Given thar additional training and expertise, Mr.
Polivka expanded the scope of his duties and respounsibilities in the Software Developer 4 role,
He “not only [did] an exceptional job” on his own work “but-also p;ttzh&{»zi} in on other [projects]
invthe fime of need” and “work[ed] very closely with” other departments in Oracle, See:
AtfachmentE. Mr, Polivka served as an architect of solutions and a go-to person for questions,
and coordinated the efforts of others both within and outside of his thetean,

Wir. Edwards, by contrast, was a strong perforiner on'the individudal projects te which he was
assigned, but he did not have the level or breadth of expertise of Mr. Polivka and did not perform
the additional coordination or cross-team collabaration that Mr, Polivia did. M. Edwards®
seope of work more closely resembled the work of another Software Developer 4 (Sina
Tarassoly, an Asian male), whose salary was, appropriately, comparable to Mr, Edwards®,

Ag another example i1 a Produet Development role, in January 2014, Anand Subbaraman
supeivised two employees with the job title Prodict Manager/Strategy §: Mr, Kautul Mehta :
{Asian male) and M. Alka Asthana (Asian female). Ms. Asthana’s salary was over §60, 000 Tess
than Mr, Mehta’s. While they held the same job title, Mr. Mehta had significantly more training
and experienice in product strategy and management than Ms. Asthana, who had only

transitioned into that type of role in mid-2013, and therefore he performed far more complex
“tasks and also served in & lead role o other employees:

Mr. Mehta possesses s B.S! in computer az‘}g,,meefmgk an MLA. in computer science, and an
M.B.A. Mr. Mehta had worked at Otacle ag an engineer before mmpé&tmg his M.B.A, program,
left Oracle to work in complex product management for & competitor in 2009, and returned to
Oracle 2011 iy a product management'and sirategy role. Wi Mehta's responsibilities as 2
Product Manager/Steategy 4 in 2014 tavolved the supervision of a complex plece of Oracle’s
portfotio - defining the vision and requirements for the video platform to support Oracle’s next
generation i&a&mng spanagemelit system - and the direct management of two employees.

Ms. Asthatia, by contrast, earned B.5. and MLS, degrees i 11 physics rather- than eompuler science
or engineering, and did not have any business or marketing education. She asked to move into.
produet stz‘aﬁ&g}* i July 2013, after spending fifigen years as 4 functional software architect: Her
first year in the Produet Manager/Strategy 5 position was spent primarily learning the new tolg
and waorking on less complex projects (e g, writing white papers as oppesed to driving strategy
for products). She also-was stifl learning about the marketing and selling aspects of product
mamg&:mem whilch were pot 4 focus of either her degree programs or her prior enginesring
roles. She did not serve as 2 lead to manage work of sther emplovees. Henee, degpite their
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common job fitle, in light of his tralning and expertise, Mr: Mehta had a far inore expansive
scope of duties and s“espﬁngzbzi&im than Ms, Asthana.

As yet another example in the Produet Development role, in January 2014, Qtan Jang
supervised three employees with the job title Applications Developer: Ms. Kajal Upadhyay
{Asian fomals, non-American, carning o salary of 113,499}, Ms, Kigo Lu (Asian female; non-
American, eaining a salary-of §107,099), and Mr. Jason Gage (white male, American, earning a
salary of 878,000, Al the outset, we niote that under this supervisor and job title, two Asian
females are a&mmg moré than a white male, which contradicts OFCCP’s ﬁﬁdmgs of
discrimination in relation to alleged vietim groups involving women and Astans, Stll, while
these individuals share the same ;a}%@ title, their job duties and responsibilities differed
stgnificantly, such that they are not in fact similarly situated comparators.

Mr, Gage initially operated solely in a linguistics development role at Oracle, whichis an
entirely different job category than applications development. Linguistics development analyzes
data to determine how search results are influenced by the language used to eraft 2 search——it
does not involve coding 1o implement the changes. In contrast, an applications developer is
responsible for data analysis, design, and implementation of design with java coding langusge.
When My, Cage expressed an interest i applications developmient; he transferred into a hybrid
role providing both linguistic and applications development. As rellected in Mr. Gage's
serformance evaluation, he pérformed strongly on 2 lingnistics platfom, but réquired additisral

coaching to perform the basic tasks for java wdmg and applications dweiﬁpmf:ni See

Attachment B. Ms. Upadityay and Ms, Lu, in vontrast, had extensive experiise in coding
broader web-based applications that focus on user interaction and réquired {ititle or no
supervision to complete their assigned projects,

Support Reles: By way of example-in the Support role, in Japuary 2014 Andrea Byme

Sup&ﬁm@d two employees with the job title Systems Analysist 4 Mr; Mehdi Kétirael (male
earning & salary of 8131 040 and Ms. Avanti Bhat (fomale ear ﬁmg a salary of $97,760),

Diuring the relevant time period, Ms. Bhat operated exclusively i a “sarwm request support
role,™ which is a “functional” position that involves working service requests from sxisting

clients. For example, (fa client experienced amalfunction in payioll software and submitted &
service réquedt, Ms. Bhat was responsible 1w remotely woubleshioot the issue. In contrast, Mr.
Ketirael was responsible for more “architectural” tasks, which Involved one-site implementation
of sofrware and providing Tocused guidance and consultations directly to olients. Further, while
Ms, Bhat was responsible for resolving service tickets after a product had been released to a
client, Mr. Ketirael primarily communicated with a clignt prior to preduction and his

OHSLIS AT8a0{602% 1 .
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responsibilities were to apply compléx problem solving skills related to engineering the sysiem
to meet the client™s needs,

We note that Ageney COs were on site and interviewed managers.  They could have inguired
about the “rélevant factors in determining similarity” (see FCCM, Section 2L03), such asthe
factors discussed above.” This type of inquiry would have allowed the COs 1o assess “similarity”
as set forth in Section 2103 and Direstive 307, and consistent with Title VII law

For thege and other reasons addressed in our prior cotrespondence, the Agency’s compensation
analysis is fawed and does not support a primae facie case of discrimination.

YiI. Condasion,

As both sides recognized at the end of our conciliation meeting on October 6, the exchange of
information in person was productive and useful, ‘We apprectate your request to provide
mieaningiul information and we believe the materials set-forth herein allow us to move in that
direction. We hope the Agency similarly finds productive and useful the information provided:
herein, which (as requested) aiticulates Oracle’s response to the Agency’s récruiting violation,
ansd provides further explanation and documentation for Oracle’s position that the compensation
findings do not take info account ahy assessment of whe are similarly situated employees,

11

lid

o
oy
o,

5 While we do riot presuime 1o suggest or formulate guestions that conld have been asked to determine
“similarity,” stme questions COs might consider include the following: (a) Do emplayees on your team
do the same work? I ves, which ones; if no, how s thelr work different? (bY Do the employees on your
teany have basically'the same duties and responsibilities and the same level of skills and expertiss?
different, can you describe those differences? (o) Are employees different, of similar, in pther aspects of
the work? _

¥ Furtheérmore, while job title is not detefminative inassessing which employeesare similarly situated, we
aote that over 1000 job titles in {he roles noted o the NOVY had only asingle incumbent, and therefore no
“tob title cormparator.”

CHASEIS A TEA0 RGN}
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Page 13

Oracle would be happy to address additional questions or issues of concesn, Wé appreciate
OFCCP’s desire and willingness to hear from us at this stage in-the process.. 'We look forward to
the Agency’s résponse.

Yery truly vours,

Erin M. Connell

ee: Shauna Holman-Harries
Gary R, Siniscaleo
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LB, Department of Labor Gﬁm@ o ?@é@m% i:ssn‘mcﬁ (’:mﬁ;;ai;amﬁ Frag;rama
B : © Patific Reglong! Office
G0 Seventh Stroet, Siite 18-300
San Francisco, IG,& 94103

" December 9, 2016

Vig Certified Mail, Return ,Re{:ezpr Requested {#’?9} 50640 0001 7126 0356)
_ zznd Efgaxromg Mail

Erin. M. Connell . .

Onrick, Herrington & Sutcliffe LLP
The Orrick Bullding

405 Howard Street

San Fransisco, CA 94}&5 2&59

Re: cmie America, Ine., Redwood Shores, Caﬁfamr;a](amcp'm. RO0192699)
: i}ear Ms Co:meii

At our conciliation meeting on Oetober 6, 2016, Oracle agreed to provide a more fhorough

“yebuttal response to OFCCPs findings set forth in the Notice of Violations {‘N OV). Following
the meeting, on October 31, 2016, Oracle submitted a letter to OFCCP with .. information and
d@cumentaﬁen OFCCP asked Oracle to provide [during the conciliation m&eﬁng} withregard to -
the recruiting and mmpensannn issues in the NOV.” See 10/31/2016 Lir. at 1. We have: carf:fuiiy-
reviewed this submission. For the reasons discussed at the conciliation meeting and again below,
the Agency will refer this matter for enforcement proceedings to the Soliciior’s Office. . .

D . #

As an initial matter, (}racia s fatest suhxmssmn fazis to rebut the vmiamns in Ihe NOV. Omeise
‘responded to the overrepresentation of Asians in recruiting and hiring activity for technical
positions, for.example, with references to outreach efforis and “various” unexplained recruiting

~ actions, Additionally; Oracle rmp{mded to widespread gender and race salary disparities across.
thousands of technical employees in the same job fitle with a handfil of select cohert:
mmpmsans Oracle has not submitted addmanal data, competing statistics, or other evidence -
explaining the significant stafistical disparities in recruiting and hiring, or compensation. Nor
“has Oracle provided persuasive legal suthority tn sapport of its positions.

' Such documentation includes’ a screenshot of Oracle’s career site, and select performance ag_;préisa}s;
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- .}} {)mde 5:&3 ﬁaﬁad ia. Kebui @F (ZCP s Fmdmgs w;a‘;% R@s,gswt m ﬁgmmng .:zmi Hzng - i
:i)zsammamﬁmn R : . : :

_3 '(}n March 11, 2016, GFGCF mﬁaad the N{}V to {:}mﬁe m t%w N{’}V (}F(ZCP ﬁmm%%& the S

o recruiting and hiring discrimination violations uncovered at Oracle’s headquarters fucility, and

L " ‘the classes-of applicants and mpluy@es 1mpa¢m{§ 1t also describes the substantial evidence of

. diserimination — including gross disparities:in rﬁcm;tmg, hiring and mmpensatmn at’ $1gm§’mam

- standard dematmns acrogs technical jobs — that was uncovered during the review. After issuing

Rt the NOV, OFCCP ‘provided ‘additional “explanation. and - information. &iurmg eanmim&wm o

: :mciadmg ﬁ;mugh :;an'espnndeme a.n»:% {imng tﬁﬁ @m{}bﬁr 6, Qé}ié memﬁg

CoE fn m&pﬁme 0. {)FCC?*S ﬁﬁdmg %:}’zai C?mfsls has & e:is.smmaﬁmy pmfemmgz fm* Asmzis, :

' -ggamauiariy Asian Indians, compared 0 non-Asians (Whites, Hispanics, and Blacksy, Oracle -
. takes issue with OFCCP’s use of US. Census data.in defermining availability, However, using - -
1 ULS. Census data and other workforce data reflecting the potential applicant pool 1o evaluate
E 'mcmﬁmg and h;rﬁmg decisions for 1,8, jobs is consistent 'with Title VIL and relevant case law.

o Seey e.g., Helde v Tate Consultancy Servs., 2015 U8, Dist. LEXIS 126131 {N.D.Cal, Sept. 18,

20153 Plaintiffs allege that; ay a result of TCS's discrimination, its United States werkforce

- consists of approximately 95% persons’ of South Asian descent, tace, and/or national origin, =
- mmyamé to 1-2% of the United States gwg}n}atmu Y, Koehler v. Infosys }"‘eizfm Led, Tne., 2015
LES, Dist. LEXIS 60907, 1819 {E’.i} “Wis, May 8, Eﬂiﬁ}(&mﬁng motich ‘to distmiss case’
alleging that the significant disparity in the defendants’ ractal demographic statistics gives, Tise o
the inference that this practice resulted in-diserimination based o race or ational origin, and

reflects the defendants’ preference 1o recruit-and hire persons of South Asion tace and of Indian, .~ |

- Bangladeshi, anﬂNapalﬁw national origin}; Cw&mm’a ¥, owcard 648 F.2d 989, 1003 (5th Cir.

 Tex. 1981 (“{1]n cases such as this one where there is an allegation that the employer’s
discriminatory- practices: infest recruiting, the process by which: appiwatmng are: sobigited, such -

. =pplicant flow data cannot be taken at face value and asstitied to constitute an-acvurate picoweof

i the relevant labor markﬁt ﬁlﬁcﬂmmﬁmr}f mcmﬁmg pmataws may skew ﬂm aﬁmm mmpasmm _

3 i-ﬁf ﬁw %p;}hi;am yc}cﬁ ”} : o . . L '

B }ﬁ your iattcr Graa‘%@ a}m frgues that Q?CC? g m;mmd o ;s:}ema@ %pmﬁe z’ﬁmaﬁg gﬁmﬁceg S
- that are the roof sause of the adverse impact in both recruiting and hiring practices. OFCCP does .

. mot agree’ that it s r@x;uami e ié,ﬁ:mxfy ﬁﬁwry practice that’ ‘contributes o the dispamﬁeﬁm -
o pmf;m}m‘iy in light of Oracle’s failure to provide relevant data and information requested during -
©the review, Nonetheless, the gross giiﬁg}amms uncoverad in the review &imm pravide competling -

- evidence af Oracle’s discriminatory recruiting and %&wng practices.  See, e, 'l Bhd. of

- Teamsters v. Uhiled Stites; 431 U S 324 339 (1;‘}7"?), Hﬂzdwmd Sr:;é @mf W ix%zi‘ecf éfafes :

L 433UE. 29? 3{}‘3”{}8 {1?’?’?}

o E%pemf ca‘ﬁy.é it maﬁiysas of {}mci@ 8 E’rei%ﬁsmmi Tﬁ@fmcai 1, indmﬁuai {izmmbumr (“PTE Y
applicant data uncevered gross ézspamws between the expected applicant rate {a&m&&bgkty} and
the actual applicant rate. In these enbiy-level technical 1oles, the, Agsian applicant t8te was over
75%, compared to less than 30% in the available workfores in'the relevant labor market. Among
C Orecle’s miiﬁgﬁ ap;;ﬁmﬁm the wmepmwmmm af Aamm Was even more ﬁxﬁr@me {he Asian

- - ExhibitR
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applicant rate was 85% in 2013 and 92% in 2014. Based upon this data, OFCCP found race
disparities in Oracle’s recruiting practices against African American, Hispanic and White
applicants at -8, -I8, and -80 standard deviations, resp ectwely

Similarly, OFCCP found gross dxspantws between the available workforce in the relevant U.S,
labor market” and Oraele’s bires in PT1. In PT1 roles, OFCCP found race disparities in Oracle’s
hiring practices against African American, Hispanic and White applicants at -4, -3, and -28
standard deviations, re:spmtweiy

The fi}ikjwiagﬁhm highlights these comparisons,

é’mzsparwm 9f E;ztmnt o &1 Markez ,i}ata and

| ILS. Labor Market Data for | 28.8% | 71.2%
 Software Developers

Oracle Applicant Flow Data | 75.8% 54.5%
- Cracle Hiring Data ' _82%- ) 18%
- Oracle Workforce Data 73.9% 26.1%

MNotably, even with such a skewed applicant pool in favor of Asians, Oracle’s Asian hiring rate
significantly exceeded it - by more than 6% . Coinpared to appmmmately 75% Asian applicants
{and 74% Asian mmnbmts}; Oracle hired over 82% Asians in PT1 roles during the review
period.. To date, Oracle hag provided no explanation for the gross disparities between Asians and
non-Asians in its recruiting and hiring practices, nor any other rebuttal to this evidence.

Additional evidence, mclusimg ariecdotal evidence, also reinforees that these gross. statistical
ﬁnﬁmgs are not due to chance. OFCCP has obtained statements from confidential sources
evinecing Oracle’s reputation as favoring Asians, specifically Asian Indians. Such a reputation
both constitutes additional evidesce of discrimination, and justifies relying on availability data.
See EEOC v. Joe's Stone Crab, Inc., 220 F.3d 1263, 1282-1283 (11th Cif. Fla. 2000) (discussing
& coripany’s actions and resulting reputation on getamﬁaﬁ applicants, stating “that Joe's hiring
decisionmakers systematically excluded female applicants from consideration, that over time this
mate-only preference became common knowledge, and that eventually most potential, qualified,

2 See Oracle’s Reasonable Recriftment Labor Area Distributions for PT1. Oracle’s recruitment area for
PT1 jobs is nationwide based upon AAP and evidence gathersed In coripliande veview. See, U S, Clasus,
Perceniage af  Foreign-Born Information  Technology ary Workers: 4
{hitps:/Awsrw.census. gev!camﬁdam!{?msfhhm?!pfubhcta%mnsi?ﬁ15!3%{:3?39&‘35 pdb, US. Census data
already incotporaies the international characteristics and work authorization requirements related to
software developers in the U8, For example, in 2014, software developers, applications and systems
software, were 39% foreign bom in the U.S. See also EEOQ-1 duta (hti;}s Heapww.seoc. gov/esoe/statistics/
rﬁpnft&%ghi%&/}

Exhibit R
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female applicants self-selected out of Ipe's hiring pma:sss g}r@mse}y because of its reputatmn for
mtmuanai sex dammmnﬁn ).

Oracle’ 3-:reputafwn is consistent with its recruiting efforts for engineering roles, which target
Asian Indians. (See, eg. hitp:/gadgets.ndtv.com/uppsiews/oracle-says-its-second-largest-
workforce-is-in-india-716257; hittp:/wwrw cxetoday.com/story/why-india-is-becoming-so-
important-for-oracle/; htips://blogs.oracle.com/TheOracleBlog/oracle-invests-in-india-future;
http://timesofindia.indiatimes.com/business/india-business/75-of-management-is-from-India-

Oracle-CEO/articleshow/50938387.cms). Oracle also publicizes ifs recruitment priorities on its
career website, On the site, the company describes how it recruits directly from India for entry-
level software pesitions in the U.S. ¥ 1t does 50 despite the :}varsupyiy of STEM gradnates in the
U8, - 18, wﬁeges graduate 50% more students than are hired into computer engineering jobs
each year in the U.S.*

Oraale aise has a longstanding and weﬂuknawn pmféreﬁce of sponsoring HIB visas -almost
‘exclusively for employees from Asia and particularly India. Over 92% of all Oracle HIB
employess are Asian. Such preference is most pronounced in entry-level technical roles (or PT1
roles). Nearly one third of Oracle’s PT1 workforce are HIB employees, compared to 13% of
Oracle’s overall workforce. Across Oracle headquarters, approximately 90% of HIB employees
work ‘in PT1 toles. Cf, Koehler, 2015 WL 2168886 at *7 (denying motion to dismiss
allegations that HIB visa practices had disparate impact based on race).

Consequently, Oracle’s PT1 workforce at the time of the review was overwhelmingly Asian:

Data in PT1 Job Gre

US. Labor Market Dafa for| 4.1% 288% | 33% 65.3%
Software Developers | | .

Oracle Werkforce Data in 0.9% 73.9% 1.9% 1 22.5%
| PT1.Job Group

¥ https://blogs.oracle. cﬂnﬁeampusrmﬁnmﬁﬁmryﬁmy _jouweney_from_college to; Oracle 10K Anmual
Report 6/2014, “We continually focus on improving our cost structure by hiring personnel in countries
where advanced technical expertise and other expestise  are available at lower gosts”
(https:/www see.gov/Archives/edgar/data/1 34 1439/0001 19312514251351/d725622d 10k him}

* Economic Policy Tnstitate, Guestworkers in the high-skill US. labor marker: An anolysis of supply,
empfaymmt and woge trends, “For every two students that U.8. collegés graduate with STEM degrees,
only one is hired into a STEM job,” (http:/www.epi, grgfpﬁbhcatmnfbp.?s59nguestworkmﬂh;gh~s§gﬁ*
labor-market-analysis’)y, Code2040, Tech’s. Opportunity Gap, *While 18% of C8 degress are awarded to
Blacks and Latino/as, just 9.2% of tech lidistry workers are Black or Latino/a.” (hitp:/fwww.Ipfi.org/wp.
content/uploads/2015/04/code040_Ipfi Hinal pdf), : :

4
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. :I)esmm %he: hgavy a&n&:&nﬁmﬁm mf Agmm in éraﬁ:%a 5 Warkfarw, i}mcie reiwﬁ on ward-«afng SR
mouth recruiting practices, which further per;}amamd already emmng dssparﬁ:ms HPTLmose
suecessful employment referrals (or referrals that lead to a hire) origingte ﬁ‘nm Asians, For

. technical jobs, approximately 4% of successful referrals come from PTT employees; and 0
o approximately 806% of the referraly come from Asians, ﬁr;az:’iﬁ 8 feimm:e ou mgﬁay% mf@rmis ST T

' : y _ e{;ﬁm&u&ed toa skewed apgﬁ}cam pzmi in i‘amr c,%f Ammﬁ

.: _Basad on'the abwﬁ mf@rmaimn and ﬁﬁ?zer r&lavam: ézwdﬁnﬁe, reiymg on a{:mk 3p§hcam ééta mo
this matter would be wholly mappmgmaﬁs, ds it ignores Oracle’s systemic and: discriminatory
: pmfm&nw in famr 0:{’ Asmﬂs 43 agmmt ﬁther m(:&s, amﬁ ih@ iﬁi&:&tﬁd &g}plwant pﬁi}i mmiimg fmm
1 1’5 - . : : o

- E Oracle's anicyae; Rﬁfmai ngram payﬁ refmfmi bmmsw for i}S @mpiﬂyms Wh@ sumssﬁﬁiy refer . o
mdm&naES who are hired for work.at Oracle in North America” Oracle Emyplovee Handbook: pagedd, oo

- See, a.g.. Domingav. New England Fish Co., 727 F.2d 1429, 1436 (9th-Cir. 1984)nepotism and word of o

mouth hiving led to- segregated. depmﬁn&n‘is and justified use of labor statistics), United States v. Gua.

Power Co., 474 F.24 506, 926 (5th Cir, 1973] (holding that the employer's word-ofs mouth recriting S

- practice must be supplemented or changed, and enicouraging public aév&rizsmg} Thomis v, Wash. County o
Sch. Bd., 913 F2d4°922, 925 {4th Cir. 1990} (holding " that mepotistic and shmiiar practices ina
- predominantly white work. force may operate o exchude ouﬁ:s;dﬁrs}, EEQC v, FAPS, Ine, 20140.8, Dist.
- LEXIS }36&3{}5 (DN, Sf:;:xt 26, 2614} {“‘Eﬁ(}{? has pmméed mﬁaﬁm meant to pf{}ve that FﬁPS mia@d

o -é’zypiicmts At ﬁus tztaga of %"he pms:mdmgs, Euz:h wxdmm muﬁt h{t mnmiemd mumsmnud‘i @mdeﬁcﬁ o 3

- which helps' establish 4 reasonable inferénce of an employer's discriminatory treatoient of blacks as & i

class: ), Nee aivo; UoS. Equ Employment Opportunity Commission, Questions and Ariswers Abou%; i{a@e :
o md Color I}mmmmﬂ@n in }Zm;}leymeni hﬁ;} ffwww BEUC, gm@oﬁ: c}:’dsqumda THCE. m}m h%:mi

' 'H:m a:m emg:@lﬁyerg avaﬁé memi éxss;rmmmx wimz recmxmg”
e W@ﬁiwﬁ%’mmam& aem;siﬁjg% mfermlsw Wﬁrﬁ@ﬁmﬁum fﬁemaﬁnmt b1 If#’m ;mam:eﬁ of ﬁsmg ﬁumm e
- employess to spread information “concemning job vacancies .to their family, fricods; and " -
. mcquaittances. Dnless the workforce &5 racially and ethnically diverse, exclusive reliunce on . - -
- word-gf-mouth should bé evoided because it iy Tkely fo credie.a barrier 1o, equal empldyment - -

opportunily. for mcmf or ;a;!zme: gm%pﬁ thet are ?zm“ afmady regsre&emﬁd m the ézmpi@yffm g o

' waﬁ@"wm

" ﬁam&gmmm mf:miimem SOUTEeS - Empf&yam should f&%ﬁﬁmpé #h recrudt ;‘?’am mmafiﬁa dzverse .
' sources in order o obiain a vacially. diversé -applicant pool. For eximple, if the employer's
primary recruitment source iy o college that has-few African American sidents; the employer
- should adopt otlier vecridiment strategies, such gy alse recruiting at predoniinantly Africu

ﬁm&:’ﬂean eaifggw 10 ensure z‘kaf its ﬁ;}p@’smm pﬁﬂi rgﬂeczs ﬁte dzwfsz@* {gf' the. gmz‘ f eaf fﬁ@f}?’ .
fi??’gi‘g : .
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' '5 2} @mm’g }ms leeff ilo ﬁebm‘ @ﬁCCP 5 5 mdmg& Wa‘k &agpeﬂ& m C’ﬁmpeﬂm&w ;5?3; *;cf”zmmaa‘myz

':'Wzth ’msgect to the campmsanm waiaﬁe}m, {)mg:ia s&zﬂ haﬁ mt pfmvzriad a mmpeﬁﬁg ﬁmusm:ﬂi ;:5_' ; ;' E
- analysis to rebut QFCCP'S regressions. - Rather, Oracle coptinues 1o insist that, notwithstanding
its own decision to- categorize: employees. for mmpmsatmn practices and decisions, those |

_m‘iegams have no bearing on whether those eniployees are mmp&mhia Setting aside fi}mz:ie 8 :

apparent attempt 10 disavow. its own salary-deterndnation process, Oracle’s m"gummﬁ velies o & G e

an overly strict interpretation of Title V1l case law. Title VII does not requzma as. ﬂracl@_ :

e ;wgg@sis a near xgi%ntwal set ef’ aiut;es amcmg %:Ewsg mp&ay@ag bﬁmg c&mp&red

o Aq cases i}mcia mted sta‘tﬂ, Tiﬁe VII "‘s:is:ms m}t mqmze eqmai wark” tﬁ gsmve mmyema&mn
- discripdnation..  See Ssm&i"mgers Vi ii”;zy of Indianapelis, 493 ¥ 34768, 772 {’?ﬁf& Cir, 2007y, - o0

ngmrv Total System Servs., Inc.; 799 F. Supp. 2d 1350,.1364 {M‘i} Ga. 2011), Rather, Title -
- W requires only that comparators” jobs be comparable. Hooper, Inc., 799 F, Supp: 2d at 1364
- {eitation omitted); see also Brinkley-Obu v. Hughes Training, Tic.; 36 134 336, 343 {éﬁz Cir. -
- 1994) (noting “relaxed standard of similarity between male and femaiﬁwwmpmé jobs™ in Title
VI compensation discrimination s@ﬁﬁes), Mulhadl v. Advance Sec; Tre., 19 Fid 586, 598 (1 M
©Clir. 1994 (same), This analysis requires only that “the members of the COMPArison group areg- . oo
- sufficiently comparable [to' the focus group] to sbggest” ghﬁanmmatmn ﬁcem’ma% i’fmwfmﬁ v, '_ L
f?zé Harbor ﬁffé’{ﬁ. Gﬂ 461 F 3{1 844 346 {?%h fhr 283&) : :

. ﬂ@ﬁsmte:m w;tﬁ i:)zrsz:cixw 3@’? GF{?CP m},w{i i paﬁ: on {}mdﬁ § salm‘y dﬁtmma%mn systam ic;: i

- gvaluate whether employees were comparable. . Under that system, decording to iaterials Oracle o

provided and statements by Oracle personnel, employees are organized by the iygms af jobs they L

- perform. On jts face, such systemic categorization renders employees within a given category o

- comparable: for purposes of Title VIP's relaxed similarity standard. “Indeed, Oracle fafls to o
: _ﬁx*;:tiam how, for its compensation practices and decisions, its, ~systemt of mm?armg and -
B ﬁrgammng m;ﬁeyms is smfﬁment, bu%: fm@ GFCQP ' pmgmw! itis zwi s :

_:"‘fh% seicct ax&mgies mrac:};c c:ﬁes in xﬁis iﬁtt&r are m‘t psmﬂaswe Oracle only provides..
- decontextushized detatls regarding these select empiaye@s, ignoring how these individuals wers i

~ given the sameé job fitle, n@?wsthsiandmg their purported differences. Further, the cxm;;xiﬁs also
. ‘yaise:more concerns, For instance, Oracle highlights at least two instances where pay disparities

-are ‘purportedly based on males performing management: duties, with fﬁmaiezs m‘.ﬁﬁgaiﬁé m ;.

B ::: "“a,»iem:ai work™ or n&ﬁm‘i@aﬁi@ﬁmg ‘ml@s See 1073 z::zm& Lir. at 1{}&1

o _' f_"i’ﬂ dam ﬁ?&{i}ﬁ has m}i w&y{mti@& ﬁ}li}f %;:e @?‘Cﬂ?% wq&es%s ’fm’ mcmés rfﬁatzfd m its ;

‘corapensation practices, leading OFCCP to presume that such mif,&smg veeords only support |
OFCCP’s findings of violations. I ibm id additional material Oracle wants OFCCP to consider.
- in the context of its compensation practices, such materials must be produced promptly.
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For the reasons set forth hmm, OFCCP has referred this matter for enforcement pmceedmgs fo
‘the Selicitor’s Office. :

rely,

Singe
Regional Director

oo Shauna Holman-Harries (viz emaily shaung hﬁ)imm} i"s&mﬂf i urz’m!e som)
Director E)Wersxty Ce}mp}mﬁce Oracle Ammca, inc.

Fuana Scshmnan {via email: mmmahumm@:mmck: ::{zsm}
Vice President and Associate General Counsel, Oracle America, Inc.

Gary R. Siniscaleo {via email: grsiniscalco@orrick cor)
Orrick Herrington & Sutcliffe LLP
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_ _ o1
December 12, 2018 Oirrick, Meérdiaton B Suelife LLP

7 ? e kel Bastl]

Confidential Concilistion Commurication - FRE. e

Vig B-Mail and Federal Express

M. Palricia Smith .
Hrly B, Sonnell

Holicktor of Labor
U8, Department of Labor E aconnstifarick com
200 Congtitution Avenue P 418 7Y Bu5S

Washington, D C. 20210 F oty Trs e

Re:  Oracle America, Inc. Redwood Shores, California (OFCCP No. RO0152699)
Dear Solioinr Smith;

We wiite on behalf of Oracle America {Oracle) regarding the Offics of Federal Conlract Compliance
Programis’ (OFCCPY audit of Orgcle’s Retwood Shores facility. On December 8, 2018, we received the
attached letter from OFCOP adviging us that OFGCP "will refer” the audit to the Solicitor's Office.’ in the
same letter, OFCCP aleo stated that it "has referred”™ the matter to the Seliclior's Offica. Nolwithstanding
the internal ambiguity, we write to advise you that OFCCP has failed to meet it tegal reguirement to
engage in raasonable concilfation efforts, We raquest that your office return the matter to UFCCP o
coniplida the conclistion process®

OFCCHs ragulations implementing Executive Order 11245 expreasly state that “Where deficiencies are
found to exist, réasonable efforts shall be made to secure coriplianse trough conciliation and
persuasion.” 41 CFR 60-1.201b}. Courts have reguiarly enforced this “‘reasonable efforts” requirement as
a prerequisite to suit. Sse, 8.4, United Stetes v. Thirston Motor Lines, inc., 718 F.2d 616, 817 (4th Cir.
1978y £Under § 208(b) of [Execulive Crder 11248}, such raasonsble efforts [by methods of conference,
concillation, medistion and persuasion] are @ prerequisite to the institution of legal action ), Beverly
Enterprises, Ing. . Herman, 130 F. Supp. 2d 1,17 n.12 {D.D.C. 2000} (describing “attermpt by the-
DFECOP to setie the dispute hefbre fing an administrative complaint” as “required™y; Traylor v, Safeway
Btores, ine., 402 F Supp. 871, 87578 (N.D. Cal 1975) (holding that “bafore [enforcement proseedings]
aré :%mét%aiadﬁ the fedéral contracting sgenty must make ressohable efforts fo secure complianca by

"W received anearly identical fetter on' Diecember 8, 2018, A comparison of the two letter Hustrates
that the changes are stylistic, with the gxception of an apparsht corréctian to one of the oniine date
sources to which DFCOP gifes. W appears, therefore, that for some reason, the December & latter was
sent in haste, before final edits snd cite cheoks haid been completed.

? Ag additional background and to lend context to Orecle’s significant concerns, we have also provided
our responses to OFCCR's Notice of Violation and Show-Cause Notice as a means fo sdvise you of the
sigmificant procediral concerns related to the conduct oftthis audit  This information paints a picture of
Agancy ovefreach, and & fallure to follow its own rules and regulations. To thé exlent that the Solicitor's
Office is Inclined 1o sccept this raferral, we befieve these significant defects diclaté that the Soliclior's
Office not seek enforcement.
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Page 2 '

means of conference, conciliation, mediation, and persuasion™ and that “lilt is only after sxhausting
administrative effords to oblain compligince that the OFCCP can sesk 1o secure compliance thiough the

eolirks.”);

DFCOP has failed to meet its legal obligation. On March 11, 2018, CECCP issued its Notice of Viclation,
which was devold of any factual information: Oracle aftempted, tono aval, to obiain basic facts.
supporting OFCCF's NOV and, specifically, how the Agenty's findings complised with the law and.

| OFGCP's own compensation directive (Directive 307}, OFCCP falled fo provide any facts. Following
further cofrespundence regarding the NOV findings, on June 8, 2018, OFCCP issued a Show Cause
otice asserting a fallure of condliiation and OracleTesponded on June 28, 2018, explaining why that was
ot accurate and that, in fact, there had niot been easonatde conciliglion efforts. Qeacle heard nothing
untit September §, 2018 when OFCCP's San Francisco reglonal office invited Oracle to sngags in 2
eoncilistion meeting but declingd to withdraw the erroneously lssed Show Cause, The conciliation
meeting occurred onf October 8, and included regional OFCCPahd regional Scficitor's Offide officials.
Thereafter, the parties exchangad emalis indicating that 2 positive tone existed as to the nature of the
nagotiations, and confirming a desire Yo continue congiliation. Oracle promised 1o provide additional
factual {rebuttal) information and did so on October 27, 2016. OFCCP's response was iis December 6,
2016 istar ambiguously referring the mater to your office, and slating only that the Information in'the
December 6 letter pfferad inadequate rebultal 16 OFCCP's NOV,

Oracle has baen, and is, ready to discuss OFCCP's findings in depth, and engaga in a real exchange of
inforrhation, OFGOP has not reciprocated, as evidenced by ifs Decefmber§ letter. On its face, the leiter
fails to include any facts demonstraling that conciliation has failed. Rather, the leiler fuclses solely on
Oraclé's alteged failure to rebut OFCOP's allegstions, White Oracle disagrees with this position from a
substantive standpoint, OFCCP's lefter, whioh offers new facts and arguments;. presents, at best, an
additional sxchangs of information.  Quring the congiliation process overall, OFCCP's actions have not
indicated any reasonable effort to conclligie. OFCGUP has held only one concllistion meeting ending with
representations of continuing the pracess. in addition, othet than initial summary numbers communicated
varbally, OFCCP has never detalled 2 backwags progosal, provided a draft formy of conciliation
agreament, sxplained how I would calouiate or distribule backwages for allegad Class members, or
offerad any terms regarding future reporting obligations.

fFéd
i

Hii
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M. Patricia Simith
December 12, 2018
Page 3

Basad on the above, Oracle has firmiy established thst OFCCP has notmet its obligations to conciliate,
#rd reguests that your office return this matter fo OFCCP to complete the-conuifation procass.

Yary Iy yours,

Pl _

Brin M. Connall

o Shauna Holman-Harries
Gary R Siniscaldo
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LB, Department of Laber Oiffice of Fadera! Cantrast Compliance Programs
Pagific Regional Office
80 Baverth Steet, Suils 18800
SanFrancises, CABAGE

Decemberd, 2016

Via Cortified Mail, Returs Receipt Requexted (7015 G640 0007 7126 §35§}
and Elecivonic Mail

Erin M. Connell

Orrlok, Herrington & Suteliffe LLP
The Oprick Building

405 Howard Stivet

San Francisce, CA 94105.2669

Ber Oraele Americn, Z:xg;g, Radwood Shores, California (GFCCP No. ROGL92509)
Lienr Ms, Conngll:

At our coneilistion meeting oo October 6, 2016, Ozacle agreed to-provide a more thorough
rebuttal response to OFCCP’s findings set forth in the Netice of Violatens (NOV). Following
the meeting; gm October 31, 2016, Oracle submitted a fetter to OFCCP with *.. information and
documentation’ OFCCP asked Oracle to provide [during the conciliation. m@atmg} with regard to
the Tecruiting and compensation issues in the MOV See 10/31/2016 Lir. at 1, We have carefully
reviewed this submission. For the reasons discussed at the conciliation mw%mg and again below,
the Agency will refer this matter for enforcement proceedings to the Solicitor’s Office.

A

As an initial matter, Oracle’s latest submission fails to rebut the violations in the NQV. Oracle

responided to the ovérepresentation of Asians in Tecruiting and hising activity for techmical
positions, for example, with references io outreach efforts and “varous™ m@xpismteﬂ recTuiting
actions. Additionally, Oracle z&spm&aﬁ to widespread sender dnd rave salary disparities acrtss
t}mmmdﬁ, &f zm;bmai @mpiayam in ﬁm SAme iob mia Wﬁh a haxgﬁﬁﬂ &f select %Fi‘é}hﬁﬁ

ex;pisammg i‘%m mgﬁiﬁ@mi s%&mmal ﬁgs;}mzms i rm%mg &m& };mg, or mmg:m&aimg Mor
hias Oracle provided persvasive tegal authority in support of its positivas,

! Such documentation includes: 2 sorsenshot of Cracle’s carger site; zod select performance appraisals.
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1} Ovacle has Falled io Rebit OFCCP's Findings with Respect o, Reeruiting and Hiring
Diserimination.

On March 11, 2016, OFCCP issued the NOV to Oracle. In the NOV, OFCCP desoribes the
secruiting and hiring discrimination violations nncovered at Oracle’s headquarters facility, and
the classes of applicants and smployees impacted. It also describes the substantial evideénce of
diserimination — including gross disparities in recruiting, hiring and compensation ab mgmﬁmm
standard deviationy across technical jobs — that was uncovered during the review. After issuing
the MOV, OFCCP provided additional explendtion and information during coneiliation,
including through correspondence and during the October 6, 2016 meeting,

In response to OFCCP's finding that Oracle has a ﬁx&mmamry preference for Asians,
particularly Asian Indians, compared to non-Asians. (Whites, Hispanics, and Blacks), Oracle
takes issue with OFCCE's use of U.S. Usnsus data in determining availability. However, using
1.8, Census data and other workforce data reflecting the potential applicant pocl 1o evaluate
recrudting ‘and hiring decisions for U3, jobs is consistent with Title VII and relevant case law.
See, e.g,, Heldt v, Tata Consultancy Servs.,, 2015 U8, Dist, LEXIS 126131 (N.D. Cal, Sept. 18,
201SY*Plaintiffs allege that, a3 a result Qf TOS' discrimination; its United States workforce
consists of approximately 5% persons of South Asian descent, race; and/or national origin,
compared 10 1-2% of the United States population.”); Koehler v. Infosys Techs, Lid. Inc, 2015
1.8, Dist. LEXIS 60907, 18-18 (E.IV Wis. May 8, 2015)(denving motion to é;szmss case
alleping that the s;gmﬁmnt disparity in the defendants” racial demographic statistics gaves rise to
the inference that this practice resulted in discrimination based on race or netional origin, and
reflecty the defendanty’ preference to recruit and hire persons o South Asian race and of Indian,
Bangladeshi, and Nepalese nationgl origin); Castaneda v, Pickard, 648 F.2d U85, 1003 {5th Cir.
Tex, 19813 (*[Mln cases such as this one where there iz gn allegation that the smployer’s
_ég%ﬁmm&t@w practices infect recruiting, the process by wihich applieations' are solicited; such
applicant flow dats cannot be taken at-face value and assumed fo constitute an accurate pictire of
the relevant labor mavket, Discriminatory reemiting practices fnay skew the ethnie composition
of the applicant pool.”).

Tn your letter, Oracle alse arptes that OFCCP is required to- identify specific recruiting practices
that are the toot cause of the adverse impact in both recruiting and hiring praciices. OFCLP does
wot ggree that i is required to identify svery practice that contributes to the disparitiss——
p%sﬁiaﬁy in lightof @?&iﬁ: 3 f&ﬁm‘e to w&wﬁ& relevant daty am:i mfémaixm mqmﬂtﬁaﬁ fi&mng

&Mﬁ&ﬁcﬁ: fz:rf Q}ma%a s ﬁxsmmmaiwy m@m@émg am?. %uzmg ;ﬁg‘aﬁiwm Seg], ggg Int'l Bhd. of
Teamsters v, United Siates, 431 U.S. 324, 339 (1977); Hazelwood Sch. Dist. v. United States,
433 11.8..299, 307-D8 (1977).

Specifically, an analvéis of Oracle’s Professional Techoival 1, Individual Contributor (“PT17)
applicant data wncaversd gross disparities between the expected applicant rate {availability) and
the actual applicant rate. In these entry-level technical roles; the Asian applicant rate was over
T5%, compared 1o less than 0% in the available workforee in the relevant labor merket. Among
Cracle’s college applivants, the overrbpresentation of Asians was even more exitems: the Asian
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applicant rate was 83% in 2013 and 92% in 2014, Based upon this data, OFCCP found race
disparities in Oracle’s recruiting practices against African American, Hispanic and Whiie
‘applicants ot -8, ~16, and 80 stenderd deviations, respectively.

Similarly, OFCCP found gross disparities betwean the available workforce in the relevant U8,
tabor market” and Oracle’s hires i PTL. In PTI rales, OFCCP found rase disparities in Oracle’s
hiring praclices dgainst African Ameriven, Hispanic snd White applicants at -4, ~3, and -28
standard devigtions, respsciively, :

The following chart kighlights these comparisons,

 Lomporison of Relevant U5, Market Data and _
Oveivie g;}gﬁmﬁg.mﬁmg; ard Worlforce Data in PT1 Job Group

U8, Labor Market Data for | 28.8%

Software Developers

Oracle Applicant Flow Data | 75.8% 243
Cracle Hiring Data. | &2% 118%
Oracle Worlkdorce Data. | 73.9% O 1261%

Natably, even with such 2 skewsd applicant pool in favor of Asians, Oracle’s Asian hiring rate
significantly exceeded i - by more than 6% . Compared to approximately 75% Asian spplicants
(and 74% Asimm incumbents), Oracle hired over 82% Asfans in PT1 roles dwiing the veview
period. To date, Oracle has provided no-explanation for the gross disparities between Asians and
non-Asians i its recruiting and hiring practices, nor ey other rebutial o this avidence,

Additional evidence, including aneedotal evidence, alse reinforces that these gross statistical
findings are not dug to chance. OFCCP has obtained statements fom confidential sources
wincing Oracle’s reputation as favoring Asians, specifieally Asfan Indians. Such d-repuiation
both constitstes additional evidence of discrimination, anid justifies relying on availability data,
Seg EEOC v, Joe's Stone Crab, Inc., 720 F3d 1263, 1282-1283 {11th Cir. Fla. 20005 (disoussing
@ company’s actions and resulting reputation on potential applicants, stating “tiat Joe's hiring
decisionmakers systematically exclided fomale spplicants from congideration, that over fime this
male-only preforence became comdnon knowledge, and that eventually most potential, qualified,

* Bee Orasle’s Reasonable Reoruitment Labor Arta Distiburions for PT1, Oracle’s vecruitment area for
PT1 jobsis nationwide based upon AAY and gvidence gathered i commpliance review, See, 118, Cemsizs,
Pereentage of  Foréignlom  Diformation - Technuology {7l Workers: 2014
{(htspatfwww censis. gov/content/dim/Census/ library/publications/201 6/acs/aos-35.pd0), U8, Census data
dlready incorporstes thy international chatacteristics and wirk awthorization requirements related to
software developers in the 108, FPor sxample, in 2014, sofiware developers, applications and systems
software, Were 39% foreign bowm in theé V.8, See wlso EECW dats (https/hwrwrw, coos. goviesss/statistics/

reports/hiphtechs),
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female applicants sﬂﬁa&f&pﬁaﬁ out of Joe's hiring process precisely because of ils repitation for
intentional sex discrimination,”), ‘

Erracle’s reputation is consistent with i3 recruiting efforts for engineering roles, which target
Agign Indlans.  (See, ag, izi';sp;:fig{sﬁgm‘néivmmfappsfmﬁ%f@mczﬂmmygait%mmmné%«iﬁzgﬁs&f-
workforeg-is-in-india- 716257 bﬁpﬁ_mzé:xémday;mﬁﬁswryfwghy&iﬁdé&ig&hg&@ﬂ%ﬁ}gﬁ@
important-for-oracle/; 3&%‘&;}5ffﬁ}i@g_&ﬂrmﬁﬁ.ﬁﬁmé@?ﬁ&iﬁﬁiﬁgfﬂrﬁﬁiﬁ*«iﬁﬁ/&ﬁ%&ir&iﬁﬁ%aﬁﬁ}m@
i}_ttp:{fi:;imﬁsmﬁﬁdia,iﬁéiaﬁmgsmfxﬁbasimmiadiwbugiﬁﬁgaf‘?ﬁwﬁfémmgﬁmmtvis»iﬁ*ﬁmm‘ia&ia«

Oracle-CEO/articleshow/50938387.¢ims). Oracle alse publicizes its reeruitment priorities an i
caveer website. On the site, the company describes how it recraits directly from India for entry-
lovel software positions inthe U8 1t does so despite the oversupply of STEM graduates in the
(.8, -» U.8. colleges graduate 50% more stodents thag are hired into computer enginaering jobs
each year in the U8 '

Oracle also bas a longstending and well-known preference of sponsoring HiB visss almost
exclusively for employees from Asia and particularly India, Cver 92% of all Oracle HIB
amployess are Asian. Such preference is'mpst pronounced in entry-level technical roles {or PT1
roleg). Nearly one thied of Orsele’s PTT workforce are H1B employess, compared @0 13% of
Oracie’s overall workfires, Across Oracle headquarters, approximately 90% of H 1B employees
work in PT1 roles.  Cf, Koehler, 2015 WL 2168986 gt *7 {denying wofivn fo dismiss
allegations that H 1B visa practices had disparate impact based on race),

Counsequently, Oracle’s PT1 workforce at the time of the review was overwhelmingly Astan:

Comparison of LS. Market Data and Oracle Workfores Data in PT1 Job Group

U8, Labor Market Data for | 4.1% 8% §:3% 65.3%
Software Developers ; ' .
Oracle Workfores Data in 0.8% 1 7.9% [ 1L.9% 22.5%
PT1 Job Group .k _ .

! iaiigﬁsiﬁfﬁiﬁgg,{}mnzﬂ;ca‘amm%mpusrmtmmtﬁmﬁy{myj@M@y;%&mwmﬁﬁg@mw; Oracie 10K Asmual
Report 6/2014, “We continually focus on improving our tost structure by hiring personnal in sountries
where advanced  techinies! cexpertisg and  other  expertise arg available at lower cosis”
(Bttpsi/iwrww.see.gov Aschives/adzar/data/] 341 435/0001 193125 1426135 1472562231 Ok bty

! Yeonomic Policy Institste, Cuestworkers in the I ahskifl U8 lobor market: 4n analysis of supply,
eriployment, and wage trends, “For svery two students that U8, colleges graduate with STEM degress,
only one is hited intp -4 STEM job,” {hﬁt&g:}’imﬁ?i}ﬁfg;‘;;ﬁ;%}?i%ﬁé%}}%ﬁ9*3@1@&?&?&@(@3&%&3@%@%%1«
labor-market-analysis’); Code240, Teck s Opportunity Gap, “While 18% of C8 degrees are awarded to
Hlacksand Latino/us, fust 93% of tech industry workers are Black or Latino/a thimpiwwaelpfiorgfwp-

contentiuploads/2015/04/code2040 1p8 final pdf), o
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Despite the heavy coneenteation of Aslans in Oraels’s workioree, Oracle relied on word-of
mouth vecruiting practices, which further perpetuated alceady existing disparitiss, © In PT1, most
iﬁzﬁ%ﬁ&iéai, jobs, approximately 74% of successful referrals come from PT1 emplovess, angd
approximately 80% of the referrals come from Asians, Oracle’s relisznce on employee reférrals
soniributed to & skewed applicant pool in faver of Asiana,

‘Based on-the above information and other relevant evidence, relying on sctual applicant data in

this matter would be wholly inappropriste, as it ignores Oracle’s systemic md discriminatory
preference in favor of Asians as againgt other races, and the fainted applicant pool resulting from
it, .

§ &m&i@’s;ﬁmﬁﬁyﬁg Referral Prograry “pavs refermt E}gmzsgs, to US emplovess who sucoessfally refer
individuals who are hired for wivk at Oracle in North Amenes.” Oacle Employes Hundbook page 43,
See, e.g., Domingo v. New England Fish Co., 727 .24 1428, 1436 {9tk i 84 nepotistn and word of
mouth hiving led to segregated departrents and justified use of lsbor statistics); United Stater v, o,
Power Co., 474 F.24 906, 926 {3t Cir 19733 (holding that the coployer’s word-of mouth rectiiting

3 + e

practive smast be supplemented or changed, aud engburaging public advertising); Thomay v, Wash, Connty

Sch. Bd., 913 ¥4 922 925 Atk Cir, 1990} (holding that nepotistic and similar practices in a
predominantly white work force may operate to exclude ousiders); EEOC v FAPS, Inc., 2014 1.8, Dist,
LEXIS 138006 (DN, Sept, 26, 2014} (“FEOC hay provided evidence meant (o prove that FAPS refied
on word-ofmouth Tecrniting, and that such recraitment resulted in g relatively senasi muamber -of minority
applicants. A1 this stage of the proceedings, such evidence must be considerent ‘clroumstential evidence
which helps esteblish # reasonabls infarence of an employer's discriminatory treatient of ‘blacks as
class.™). See alvo, U5 Equot Employment Opporiunity Conivlssion, Quentions mod Asswers About Race
and Color Discrimination in Employment, Bt /iwww seoe, govipelivy/docs/ganda_raee_color ftml:

How cun eomployers sveld racial diserimination when recruiting?

»  Word-of-ouih smplovee referraly- Word-of-mouth recruitment s the practice of using current
employess. to sprdad information concerning job vacancies to their tamdly, fifends, and
dcquainiances. Unless the workforee iy racially. and ethnically diverse, exclusive reliance on
wordsgfmouth should be gvoided because it is likely-in create o barvier to equal employment
opportunity. for racial or ethnic grouns that are aot already vepresented i the emplover's.
werkforce, '

= Hbmageneous recroifment sourees - Employers should aftempt 1o recrult from racially diverse
Sorrces ia order lo obiain raciutly divirse applicant poal. For exanpls; {f ihe employer's
primary vedruitient soires iy g college that his Jow African American siudents, the empioyer
should adopt oiker vecruitment strategies, suck os also recruifing @t predominantly. Africen
American colleges; to enzure fhat its applicant pool reffects the siversity of the gualified fabor

Jorce,
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2) Oracle has Failed 1o 3@&&3" aFoces Findings with Respest fo Compensation 'ﬁ?@eﬁm&tﬁﬁ&m

(citation omitted); see gien Brinldey-Obw v, Hughes Training. Fup, » 36 F3d 336, 343 (ath ¢,
1994) {noting “relaxed standard of simitarity- between male ang : f@mﬁfﬁwmﬁ.ﬁizgﬁ@é Jobs” in Title
Vi comipensation. diserimination casesy; Mulhuli v Advance Sec, Ine,, 19 .34 386, 398 {111
Cir. 1994y (same}. This analysis reguires only that “the membery of the comparizon Broup are
sufficiently domparable fto the focus group] 1o Suggest” discrimination vecwrred, Crawford ¥,
Ind. Hurbor Bele i Co, 461 ¥ 34 844, 846 {7th Cir. 20063,

Conistent vith Dirsetive 307, OFCCP selied in part on -fi}m&iﬁ%j’_-s-.sﬁiwy@%i&;mﬁ@&ééﬁn-s:y?fstm tn
evaluate whether employess wers comparable, Under that system, Becording to materials Oracle
provided and statements by {}facza-pm@m& empliyees are organized by the types of jobs they
performe. On g face, snoh Systemie categorization rendefs employeey within a given category

The select eramples Oracle cites in ity letter are not persuasive,  Oracle only provides
decontexiuatized details regarding these selecr employess, tgnoting how thess individuals wepe:
Eiven the same job tiile, notwithstanding thesr purporied differences. Furthier, the examnples also-
Taise mre converns, For instance, Uraele highlights atleast twh Instances where pay disparities
e puportedly based on’ mides performing __manggm@mz, duties, with fomales velegated 1o
“elerical work” of non-leadership roles, Sop 1073172016 Lir. a2 1611,

To date, Oracle has not responded fully 1o @.Fiif{l’?’s requests for records réefageé o s
compensstion practices, leading OFCCP fo. Presumes. that such missing rocords only support
OFCCPs findings of violations, I ihers is additional material Oracls waats OFCCP to congider

in the context of itg cumpensation practices, such materials piygt e piodiced prompily,

. Exhibi 5
& Paga 10 Af 7A



