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Dear Ms. Wipper:

We have receved your fune 8, 2016, letter which you describe o page 3 as 2 Notice to Show Cause

(SN Your letter states that you are bsumg the SCN because “OFCCP's findings renialn.

unzrebutred at this point and concilistion effsres have falled 1o resolve the violations™” For the

reastns set forth biltw sve disagre that you have proper grounds, ot ay giounds, for issuaade of
Can SCN at this time, and wge OFCCP to undertake reasanable conciliaton effores.

First, even if the asiertion that Osacle bas failed to rebut the violadons were troe, that is nota
PEOPEE gronnds o isyag an SCN “at this point™" Tnshoer, reburtal has nothing fo do with

*Indesd, it reemainguodisputed that 4t us Sme prvrto the suenes of fhe MOV 8id OFCCE provide Oreuclewith any
wnsonable opposminity 1o adidtess ar rebut sy of QRCCP% purparted soncemns or preliminary fndings of pay Bias
Thare wes o exit conforence and no ?’zuiuemuﬁm{m “*iﬁixw, tgeall, fox example, the facts e prosented to
demionstae QPFCCHs Rabse clawd of an e conference by your sfl. Oaly after issulng the POV did your siaff fiest
sk For wusbuttal A rebuenl, ofcourse; is oot past of the onciliaton procese itsell. And hs'we wialdle cléar kn
corsedpondence, we needed factual informarion hefore we could offer s meaningful sehotial Instead, yowsimply
ignored our requests and have now fumped impradentdy and prématusely 6 yous SCN, While we dlso noted inour
eorrespondente thit the Ageney falled t follow ifs own procedures 1 mytlad ways, we never ashested thi the FOOM:
astabilishés “substontbee sgency pmm” 4% snggisted in footaote 3 of yorr SCHL We are not ever dlear g what that
phinsé ineans. Rathes; as described in demil i oue May 35 subsmission your siaff fafled Jn numerons ﬁ%?hﬁw to fallow
Aganey pmmﬁum@ as specified in the FUOM. Masniy of the FOEM soctions we cited ipecify that COs “mise” of “shall”
do gorain dungs i the course of condnching 3 r:c;fagxlzmw ceview, in the contest zad fosn of wn NOV, and o
devalvping concliiation proposals acd diafiing concllintion hngusge. Fathure by the Agercy o follow mandated
procedines, as with 2 fahue 1o follow spplicable lawor wgzziatmm can and does i”feqacmiv eyt o preputics
contractor dghrs. Simply seted, we believe the FCCM provides guidance, directions, and where spacified; mandated
processes for DFCCE compliance staflto follow.

VESLINATEIAER 40,1
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coneiliation efforts’ Once again the SCN sugpests greater interest by OFCCP in bullying,
Ehmmmmgg and misstating the docamented record tather than complying with OFCCPs miles,
practices, and mandatory regulations. Therefore, to the extent that OFCCP suggests that o
perceived fattare by a contractor to offera rebuttal of which OFCCP approves: supports the fssuance
of an SCN, the SCN i3 not consistent with OFCCPs viwvn regulatory procedures,

Second, whether of pot Quacle bad any meaningfl oppostunity w provide rebutrel or provided
satisfactory (or even unsatisfactiory) rebutial; that has rothing to do with your bald assettion that
“conciliation efforts have faled ™ Cuite simply, and as the record will reflect, there were seant

“conciliaion afforts” at all—and certainly no good faith, reasonable conciliaton éfforts by OFCCE,
Conciliation effarts haven't failed; they haven'toccuered, OFCCP x&gtﬁaﬁam ceguire OFCCP o
undeitake teasonable conciliation efforts. e 41 CTFR. §60-1.20(0).

Notably, OFCCP has not made any monetiry proposal for each of the emiployees it claims are
sggrieved, and indeed has presented no concilindon proposal of any kind. Nor has it mgageé in any
meaningfal negotiation process to achieve a resolution. OFCCP asked o meet in person; in
response, we expliined why we believed sucha mwung would be premanire and inappropsate,
proposed the alrerpative of wiitten comtatnications as expressly contemplated by the FCOM, and
expressed our continned intesest in resolution. Se Letter to Robert Deles, Apxil 11,2016, We set
forth explicitly our rensons fot suggesting written communication, bot receivad no response from
OFCOP, Oracle has notin ANY Way, MANNer, oF form refused o engage in conciliation efforts,

We note further thiat afrer § issning the WOV, and after Oracle adknowledged willingness to conciliate,
{mly then did Mr, Doles f'ma}}y ask fora “positon statement” mgﬂzm@mg QFCCP's findings. The
positon statemnent and questions we taised may notsatisfy you, but dnstéad of any meaningful
respanse, your june 8 lotter is 2 bald rejetion of and refsal to ehgage in reasonable, good falth
efforts af resolution. Thisis simply tmore abuse of process and fnote violahions &f QFCCP
reguiatory obligations, this time r&ggz;rcimg concilistion. We believe, therefore, thar OQFCCP
should—indeed must—withdmw the 3CN and engage in reasomable concifiation efforts,

Sepayste and. apast from the fﬁ)mgaémg, we ate concerned that much of OFCCPs sush 1o lsste an
S is a result of 1ts misapplication of the standards governing rébuttal evidence, and
misapprehension of the alterfative means by which an émployer can respondite satistical evidence
purporting to show an impermissible pay dispanity.

* Conesivably v and By }}eﬁlwmiﬁv 2 eoutianior could 6ffer no sebitel; even concede thar WOV findings are 100%.
gorzest, ad sll that would not affect the regulrement for xeisonable concilagon offous,

OHSHUS 47654687401
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I 31§ gecent mmﬁﬁg}eﬂdmce QFCCP bas repeatediy tuken the position that Oracle bas failed 1o
srovide any “substantive rebuttal analysis” because it did not provide its own eontary “statistical
evidesce” Indeed, vour Junie 8 Tefrer States- categorically tharivhat OFCCP {:h;g:ﬁ(:t*ﬁﬂzm 24
“procedurat arguraents raised by Oracle are not a rebutral” (emphasisadded), snd ase “neithera
relevane nor appropriate response o the statistical evidence of systeinic discrimingtion uncovered in
the compliance evaluation and disclosed in the Notice™

This is simply not 2 corzect statemént of the law. There is.no requitement—in Tide V1Y, Executve
Otder 11246 ot its implementing reguldtions, of otherwise—{ot 4 patty chargcci with discrimination
o éevaiap its own. mﬁﬁpﬁﬁdﬁﬁt statistical modelsin an effost to prove & negative: that it Jid nor
engage in-any pattein or practice of discimination. The lkading enployment law treatises are allin
accord on this point:

s “If the defendantchooses to challenge the plaintiff's statistics, the defendant is not.obligated
to conduct his of her Swn sttistical analysis, but may &zmg)l\y addresy the fhiws.in the
plaintffs daa.” Waltet B. Connolly, Jz., David W. Peterson & Michael |. Conuolly, Use of
Statistiiy in Fgwal Emplassrnt Opportunity Fitigation § 301 (2015},

¢ “Theemployer may attempt tor sebut the plaintffs prima facle vase in a vasiety of wayps.

With respect 1o 2 plaintiff’s statistieal evidenice, the two most conumonly used apptoaches are
o (1) explain away any staiistical disparity by, foz example, d&ﬂﬁﬁﬂﬁﬁzzﬁﬁg that the plaintiff’s
statistical calculations are based on faulty data, flawed computations, or inproper
methodologies; or (2) nroduce alternative statistical evidence” Barhara T, Lindemann,

Paul Grossman & C. Geéoffrey Weitich; Enplpment Diserinination Law § 2111, p, 2117

{2015).

‘o I the plantiff succeeds i proving a prisa fave ¢ase of 4 partdrm Or prattce of
discrimination, [the defendant can present its own statistical evidence ... Alternatively, the
defendant tan present atecdotal and other non-statisdeal evidence rending to rebut the
infevence of disciiminadon™ or taxger “ilypical faws in the piammf?s evidence ... includfing]
statistic that compate the defendant’s work force toan mappﬁ:}@mm geneal poptlatdon,
include fmrelevant job categories i the wotk force statistics, uilize the improper gﬁ@gmp%nmi
area foi the relevant labor matker, dthetwise fail aﬁ&q&ﬁt&l}f to tailor the compatison to the
gualifications demanded by the position in question, fail to present adequage data on bath
sides of the compasison, fail fo climinate pre-Tide VI discriminution fron consideration,
simply fall to demonsirare disparity of weatiment 1o be statistieally signuficant due to small

CHEBATEIEEH]
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sample sizg or otherwise, ot contain varioes other flaws.” 1.9 Larion on Espliyirent
Diseripaination § .03{2) (2015,

So, too, is the case Jase, Di'f Bhd. of Teamsters v, United Seater directs thacif o plaintiff makes out a
prima facte case, “[ilhe burden then shifis to the employer to defeat the piima facie showing of a
pattern ot practice by du"ﬂummamg that the Governments proof is either ionccurare or
wsignificanc” 431 WS, 324, 360 (1977). The examples the Supterie Court offered of how an
employer might effectively rebut did not invelve any complicated competing statistical models, but
wstead noted that “[aln employer might show . th"lf thie clauned: éascnmmamty pattein s a
pm&um o pre-Acr hiring rather than unlawhal pﬁsrwﬁs::t discrimination, or that dusing the period iz
is alleged to have ?umm{i a diserdminatory poliey it maide too few employmeént dedisions to jusdfy
the inference that it had engaged in a regular practice of discrimination.” Jd, Indeed, the Courr was
express that while “ftjhe employer’s defense mast ... be designed to meet the prima facle ¢ise 6f the
Government, wle do not ... suggest that theee afe any particular Lnits on the typeof evidence an
employer thay vse” [4 at 360 046, The Court thus has clearly held that statistical mnodels can be
cha lmgﬁd on their own mexits, and that there is,00 need for an g:mpimrm 1o offer competing
statistical proof in rebuinal

Conrts applying this Teamedery ditective have consistendy ruled that although competing. staizstics are
a peemissible form of rebutral evidence, they are not mxgmmd‘

®  “The ¢ases cited by the BHOC to suppost its afgnment that Sears had the butden of
rebutting its statistical analysis with mote ‘séfined, aceurate and valid’ sutistical evidence did
not state that the defendant must produce such evidence o succeed in rebutting the
plaindffs’ cuse. Instead, those cases indicated thit a defendant could or “was enrided 1o’ use
sueh 2 weans '@ﬁ_m&ut&gﬁ ... These cases suggest and the cuses we have cited above confivm,
that seatistical evidence 1§ only oné method of reburting a statistical case” HEOL 0 Sears,
Rovbuck 2 Co., B39 F.2d 302, 313-14.(7ch Cir. 1988) {eiations omitted),

8 A centtal issde it the pendifig case is what showing an employer must inake o sadsfy its
burden of production in 4 pattern-or-practice case. o Teamvers the Supreme Court stated
that the employet’s burden was ‘o defeat the pritna facle showiog of s pattern or prastice by
x:%ﬁ,mamtmiﬁmg thut the Gooernmrent’s prvof is aither ingacsrate or insigrificant’ 431 US, at 360, 97
8:.Ct. 1843 {ernphasis added). The mﬂgmat;smd words taise 1 fuestion as to whether thie
Supreme Coutt thought the employer’s rebuttal evidence must be directed at the statistcs
that often constitute the prima facie case of diserimination ot stmply 4t the cobutiable
presumption of disceminaton that atises from those statstics. ... We think the Court meant

OSUSATE5468748.1
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that the employer ust produce evidence that is relevant to rebutting the inferenice of

diserimination, Mo giammff can limit the type of evidence that & defendant must produce to

sebut 2 primd facle cage By its selection of partioular evidence o suppott that case. .. Hipis

always Open (o 4 defendant to meet its burden of production by presenting a dmmt amck o5

the statistics relied upon o cofstitute 4 prima facie case; A defendmt might endegvor to

show that the plaintiffs statistics are inaccurate, for &mmpﬁe infected with arithmetic errors;

ot lacking in statistical significance, for exaraple, based o9 too small o sample” United Stares _
u. City of New York, 717 £.38 72, 85 (2d Cie. 2013). |

s “The EEOL bears the bueden of establishing a prima f@cm case, theongh vse of statistics of
othier evidence, of disparate Imipact because v 4 prohibited factor, The burden is not on
Defendant to conduct its dwa analysis to febut the results produced by the EECQC s Jawed
report. Ivis sufficient for Defendant to point ot the numiemns falladies in fthe BEOC
expért’s] report, which mise the specter of unteliabality” EEOC. Freeman, 961 ¥, Supp. 2d
783,799 (0 Md. 2003, ad i pare sab soe, TS B3 463 @ik Cir, 2015} {granting sumiaty
judgrment 1o smployet).

Orzcle’s approach to this evluation is entrely consistent with these authorities. In response to the
WOV, Oiacle sought additional detail about the pasdeular stadsteal analyses that OFCCP man, in. _ |
arder to enable 4 meaningful assessment of those anglyses. Oracle also p@mmd tovarious legidmate
job-relared factors—inchiding skills, performance, type of project; %upemser}r responsibilities, #/-—
that explained pay differenges between particalar individuals whose expetiences OFCCP's models
appear to conflate. Challeaging OFCCP's statistical models is 2 permissible, 3@;}&39&3% method of
responding in rebuttal. Any contrary suggestion that Otacle was not engaging in the process in good
faith simply esis on a misundensmnding of what the law requizes of sinplovers, and the burden that
the Government malniins thronghout that process fo tender probative evidence ﬁ%‘a:aishsimg a
patters ot practice of discrimination. We hope thatyou will dispense with this esvoneous view of
the law, and engage a?gmpuamly with Oracle’s efforts to understand the models on which you sepk:
to base 2 non-compliance case.

Finally, as evidence of OFCCPy continued bad faith in mischaraetérizing Ormcle’s position on
conciliation, 1 refer you to our ernail correspondence with Distret Director Atkins on April 25,
where 1 had o again comrect the Agency’s blatant misstatements and imischaracterization regarding
Oracle’s intent to conciliate and the method it proposed to follow. Since you have ormirted and may
not have seen thet relevant corzespondence, 1 have attached it here, Sor Bomail to Hea Jung Atlkdns,
Apel 25, 2016, 5:51 pam. Attachment A,

OHEUSATE5 465740, 1
Exhibit M
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fiy siiin, we believe the SCN should be withdrawn and OFCOP should undertake reasonable
conciliation as required, Oracle, for its part, continues to rensain compliant and stands ready and
willing to engage in tanspazent and interactive dmlmgwa to resolve this evaluition, Anysiach
dialogue should include, at 2 minimim and 25 2 startiog point, a specific proposal by OFCCP
tegarding the monetary relief it believes s die’ o pariicnlar identified individnals, and 4 gmpmm‘;
conciliation agreement.

{}Mgr . Siniscaloo

Artachment

OHSLSATRIEERTIE Y
Exhibit M
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Frooy Siniscalco, Gary R,

Sent: bMonday, April 25, 2016 345 PM
T Atldng, Hea ling K- OFCCP
Sublect HOCA/Bi 21 letter

Hi Hea Jung,

I'm back in the office for a few days between my house move these past
several days and leaving for Hong Kong. | did read your April 21 letter and
find myself immediately dismayed by the very first substantive sentences of
your letter (i.e. the second sentence of the letter) and feel compelled to
address an immediate concern regarding the conciliation process.

The April 21 letter, referring to me and my letter of Aprii 11, states, in part,
as follows: |

You reject the Agency's request to meet and engage in a good faith and
timely conciliation discussion...”

Misstating and mischaracterizing my words is neither useful nor appropriate.
“Sood faith” includes, and is not limited to, accurate f‘epmgfmtmzmg of what
sach parly has spoken or writien.

| repeat again what | wrote in the last paragraph of my April 11 letter:

For the reasons stated above , we believe the invitation for a face-to-
face m%@fkmg would likely be premature. We are also concerned about
engaging in a face-lo-face dic alo gﬁuﬁ given that the region has misstated and
mischarasterized other in-person interactions going ail the way back to the
entrance conference. Unill we have reason fo believe there would be a
more accurate and forthright sxchanage, we believe it best to have written
communication’. (emphasis added)

Unfartunately, the foregoing simply underscores my belief that until the
Agency shows i can communicate accurately and stops its
mischaracterizations, it is best to have all communications regarding the
canciliation process documented.

ATTACHMENT A

1 Exhibit M
Page 7 of 8



Moreover, the Agency’'s own FCCM expressly conlemplates such various

writlen methods. See FCCM, Bection 8G01.

As | mentioned in my earfier email during my move, 1 will get back to you
upon my return from Hong Kong with an expected date for a response.

GREITR

GARY R, SRISCALCD
Abforrevablaw

ORRICK, HERRINGTON & BUTCLIFFE LLP
The Gtk Builiing

A08 Howgrd Steat

Ban Francison, TN 841062500
AT BEAE

fan 4 A 1 BT 738750
grairtscatcofionick. dom

bk « voard

Pt s ool Rverre

Winitour Blog she weaw OeinkBmplopmaritBlogsom

Exhibit M
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- 18, Department of Laber - (}ﬁ’ce of ?«‘ed@ra ﬁmﬁam f:ampi mﬁe ngmms S
S s D Packie Reglongl Gffide o
Lo B Beverth Biraet, Buits ‘é&vﬁﬁﬁ '
¢ Ban Franclsco, CAB4103 -

. Scptember 9, 2016

Vm E}Eectronm Mﬁﬁ ami ‘U,S‘ Cﬁmﬁad Mm}, Retum Recespt Re@aestes:i o B

' GaryR S;m&caiw DR
- Orrick, Hemngtm& Sutchffe LLP
The Orrick: Bmidmg '
405 i‘ii}ward Street
San. E”mnczgm CA 94105—25{5?

RE:. ﬂﬁMP&i&NCE EVAL@’ATI@N OF QRACLE AMER%C&; INC.,
REI}W@{}B Sﬂ(}KES CALXF@RN?& OFCC,? Nﬁ; Rﬁﬂi%&%g

. .ﬁear Mr Sxmsmﬁm

- The ﬁmtﬁé States i)apartmmt of Laborg Qfﬁm of Fedemi Contract Camphancﬁ ngrams (QF{ZC,‘E’}

received your letter dated Jung 29, 2016, r@quﬁstmg that it withdraw the. Sﬁnw {"ause Notice and

- undertake “reasﬁmbie wnmhanon » thie OFCCP declmes to w;ﬁldraw the Show Cause MNotice, it
again offers Oracle the Q@pamnﬁy to engagein emmhatmn ihaugh, it W‘ﬁl mﬁ ameda to- Oracle’s

' atiempt& i:c» émi‘aw the ims ofthe: mm:;};atmn ymﬁzass '

_ C@nt%:ary o Qraai@ 8 mmemans in zits 1@&@1‘3 OFCCP rotaing d:aarﬂtmﬁ mgarﬁmg the mﬁcﬁmﬁnn =
process it will use in a particular case and when to end conciliation efforts. OFCCP has provided

- mfonmamn to: chie regarding the cieﬁmamxes fﬁu:nd mciuémg the violations found, the class
impacted, and information about the staﬁstzmi anaiyses suppm;ng OFCCP"& ﬁr%dmgs The Notice of
 Vielation identified gross disparities on the basis of sex and race in mmpmsatmn ami hmng, Wﬁﬁl
h&y&r&d the’ -«2 s?;&ﬁﬁa:d dewatmns aceegted as mdenﬁe of sysism:c éismmmaﬁen e

: @?iﬁl{:‘? has. rewate(ﬁy gwan E}racie the epp@rﬁmty %z) mm:ﬁ;aies, aﬁfemg ii} meef aﬁd when Gracla
declined to ineet in person and requested sdditionsl imeto respond in wmmg, pmv;d@é additional time
for Oracle to respond to OFCCP’s findings in the NOV. While Oracle declares its desire fo enigage in
conciliation, its stated éasxre tings hollow, given that it has mfused ¢ nieet in person, it continues to

 emphasize and mm;xiam about the andit process ané other pmcednral matters, its demand that OFCCP.

- provide answers o appmxzmat&iy 60 questmns, and its f&iim 10 faake a maamx%gﬁzl ‘substantive

reapﬁnse 1o OFC{’}P’S ﬁmimgs Aithngh not r@qmred to {10 so, OFCCP respeﬁded i{r Qm@lﬁ g {iemand

CONFIDENTIAL SETTLEMENT COMMUNICATION

 ExhibitN
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| Gframié Americs, Inc,
@F{zﬁ? N{r Rﬂﬁi@ﬁﬁ%ﬁ
- Pag@ I

e for mﬁ}mﬁm:a, pmwdmg f&iﬁhﬁi‘ xmamaazmn to Qfaﬁle: in }tﬁ i’ipﬁi EE 2{316 £e;tter, ami gaw {Emeiﬁ an :_  .
“additional f}pyommﬁy fo resp&nd Despite this ﬂpp{}rmmty mﬁh@r than ;}f@‘mimg any m&ieﬁm ! e

o “rebuiting the findings of discrimination, or making any effort to cure the é@:ﬁm&m@& Oracle again.

- Eatme;:&eﬁ OFCCP’s: pmmss and ﬁﬁé_mgs Eiawe:ver? stemply attacking @E“@Q?fs ﬁtasmtmai ﬁadmgs, - :ﬁ_ o
o _W;ii“:{}ut mdxcémgg h&w the purpezt@é emmors aﬁ”ﬁgt zhe rz,saits is msufficzmt : g

B Qrgsiﬁ § mntm%é f‘ﬁm 02‘3 ymceﬁw&s, as eppﬁsad m the gﬁh&tﬁmse i}f %hss aﬁegatmns i g}a@iﬁxmg e
S OFCCPR: r@spﬁnéeﬁ 10 Oracle’s allegations that OFCCP had not followed the procedures described inthe

i CRCOM by not “a&ws{mg} ch’ia of any ﬁmimgx inadvaiice of i mumg the N&tl@ﬁ of Viclation” in

M’z«mﬁ. AE GFCQF‘ fias r&gmﬁ&éﬁy réminded f}raaia it ﬁxd dismm preliminary i cators and arcas {}f
. conceri in late March 2015, and mdwafed 'éhai it ‘Wmﬁd mﬁém;t iﬁrﬁ:har maiym and pmwéﬁ Agency
' ﬁnﬂmg& s f@z‘mai mﬁw - e . :

o ':‘H@wﬁvﬁr wm %ﬁmng argazeﬁﬁﬁ tbm {}}?{3{3? ::h{i not f@ﬁﬂw pxme&uwg dﬁsmhed inthe FOOM, that :

S B0 {%@fﬁnse to the Notice of Vielation or Show Canise Notice. As OFCCP explained in its June 8, 2016

= fetter and as @x;ﬁmﬂy siated in the F{ECM the FCCM ﬁ@ﬁs not cfeate Eﬁgﬁi rights for conttactors,

{L‘@ntmry to Oracle’s. agsssmen, me pmmdm% are mg ‘fgmadamd * and. cannot be used to limitthe -
© OFCCP's enforceiment powers: _And, in any évent, Oracle has ceﬁamfy known about OFCCP’s ﬁﬁd}ﬂgﬁ

.  since the issuance of the Notice of Violation letter on March 11,2016, and has had ﬂiﬁ opportimity since’ .

o  that fiine to ﬁzsws& the merits ﬂf (}E‘CCF’S ﬁﬁdmgs {}i‘a@‘ie 5 aoxz%mﬁed misgﬁaceé r&hmcﬁ m} thf:

| _ FC@M is szmpiy azt aﬁmfpi m aiwmrt s:ha subgacf away frmﬁ QFQCP’% ﬁndmgs

: Ms& ﬁmﬁiﬁ '§ ca%i f{}r tmm;}ammy aad ﬁiﬁhm* iﬁfﬁmii{}iil ms e@ux&ger ‘%{} iés »‘;}Wn a@tmm {immg ih&
: ;smiii ané wm:;ﬁmmm PIOCEss: Oracle still has: mt providedrelevant mff}rmamm Iﬁ@uﬁ‘smﬁ avera ?ear

' o agn, meﬁudmg resuines, apg;hmmﬁs mqﬁgsﬁmm job postings, and hiring managerinformation for any '.
- positions other than Software ﬁﬁ\f&i@}:&m 3-8 and student interns, 2013 wmpﬁnsa‘imn dam m}d LCA&

well ag. s%mmg saiary, g}nm saiary? and gaiazy hza%:@xy f}:?r 3@1}}.3 of 2*1}};4

. '{’}FQC? has ;maw;i@d mmﬁﬁiﬂe ﬁg}pcsrmms for @mnie o aéémss or mbm Q?C(Z??g sﬁam:‘ss I y@m

g 'aﬁzam wighes fo &ﬂ@g@ 1 wmﬁm%wn, mciuﬁmg primémg ap;;mpnam monetary and ; mnwmﬁmémy

. _ _'gfﬁmﬁéws 1o tesolve all wi&sm&ﬂiﬁg violations, pie:aﬁa coritact me at (415) 625-7829 by Se}}iﬁm’iﬁ@r i%é
2016, to pﬁ}‘%‘iﬁﬁ further information for Q?iﬁf{ﬁi} to consider or to schaé‘ak: & aﬁrﬁmﬁi&tmn mesting. |

S {}t%‘aﬁmme we will conclude that tﬁe pam@s have re&ci“x{:‘d an mga&s& in u:mmhatzm ami tﬁ@ maﬁﬁr i3 _ |

| _f m&éy tm‘ mﬁ}mzﬁmﬁﬁi pm{meﬁmg&

CONFIDENTIAL SETTLEMENT COMMUNICAT!
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’?aga 3
_ ”E‘hank yﬂu ff:afr yc’ur attmtmn and we ‘ic@aﬁc forwazd f:a ym:tr ;“ﬁspormﬁ S

Smwfeiy, P
e ‘Shauna b H@Emanwﬁam&s (vm emaﬁ shaum haimam hames@a:acle mm)

Director Bwemﬁy Cr:)mphance Oracie f‘mzmm Ina

Euama Schurman (via. emaﬂ 31131%& schumm@macie c:ﬁm)
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. Dctober s, Please let us know

Septarnber 18, 2018 Crevick, Merrington & Sutchis 11P

‘ Fralrnck Butkling
Vig BMail and .5, Mol 405 Howard Sl

R Fegnoinge, G PATIE 08T
AT IR SO0
sexrrink L

Hea Jung Atkins

.S, Department of Labor Gary R. $tildestto
Office of F—”@ﬁam} Contract Gumpliance Programs E gishiscalco@onidk som
Pacific Regional Office : [ #1415 773 8835

o : E
80 Seventh Shreet, Suite 18-300 FHaIsTTa IS

San Francisco, CA 94103

Re:  Compliance Evaluation of Oracle, America, Inc.,
Redwood Shores. California, OFCCP No, RO0192588

Dear Ms. Atkins:

" Thank yeu for your September 9, 2016, Confidential Settiermiant Communication, We'are

pleased that OFCCOP recognizes that conciliation efforts should continue.

Ag suggested in the last paragraph of your letter, Qfac awill be happy to erigage further with
OFCCP in efforts 1o resolve this compliance evaluation, We dlso will be happy o acoept your
offer to explore in depth further information that msg%“zi be helpful for OFCCP's ¢onsideration, We
fook forward to the opportunity to engage with OFCCP. Since Oracle repreésentatives will be.
aﬁeﬂdmg an QFCCP on-site all next week and have other compliance raview matters lo
addreas upon their return the week of Seplember 26, we stiggest meeting on Thursday,

i that day will work.

Very uiy yours, .

“Gary R, Siniscalco

060 Juana Schurman
Shauna Holman-Harrles

OHEUSA 7638285587
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U8, Departmant of Labor ._E}ff ) <3§ Faderal i‘;ﬁﬁmm C@mmanm ngmws B
LR Paclie Regibnel Ofies .
B0 Sevenih Sirest, Suile ’3&3{}@3 :
. San Francisco, CA 94103 ©

Bepteriber 16,2016 - -
Via Electronic Mail

Gary R Sm&scaica R -
- Orrick, Herrington & Snzchffe: L&P -
The Orrick Building

405 Howard Street :

‘San anmscm CA ‘941@5&669

RE: ("‘{?MPHAN{JE EV&E;{IATI@N GF GKACLE mmm iNC
REDWOOD Sﬁﬁiﬁﬁﬁ‘s {J&L}Fﬂm&' (}FCC? H(} Rﬁ@i%&%

_E}ear Mr szma}co

Wﬁ teceived your }mﬂr dated September lé 2{116 engeﬁsmg your dﬁﬁlm tcs meet with OFCCP
to engage in-conciliation. In order to engage in a good faith; muteal conciliation process and a
productive meeting, we again request that Ofacle provide a substantive rebuttal analysis by -
- September 21, 2016.. The Agency has requesi&ﬁ such rebutital analysis since March 2016, .
Provided that we receive Oracle’s rebuttal anal ysis b}f the raq&esmd date and an Oracle. .
representative with settlement authority to resolve all outstanding violations is available forthe
mieeting, weare avaﬁabiﬁ to meet W}ﬂ’} yaasu ami your ahmt on- Septambex :a? 2801 29, W@ kmk s
' farwam %s:} your msp{msﬁ ' _ -

' Smgemly,- -

L Extibit o
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Frony Swirky, Marla on hehalf of Siniscalee, Gay R

Sent; Wednesday, September 271, 2018 1239 PM

Ton “Atkdns Healung@dolgov’

L ~ Siniscaico, Gary R,

Subject: Compliance Beview of Oratle Amarica, Ine, Redwond Shotes; CA QRCCP Blo, ROBLS2699
Attachments: [HQCA] May 25, 2018 pdF [HOCAT Apnil 11 2016.pdf (HOCA] June 29, 2086 pef

Via Epmd] and U8, Mail

Helln s, Atlcing,

Iam Mr. Biniscalen’s Assistant, He lgin Montans this week He a&i{s ihat 1 send you the attached in response to
your Septernber 16 emails
Thank.you.

Drear Hea Jung,

This letter responds 10 your Beptember 168 1eiter, which we received by email at 2:45 pr. Inthat letter, which
résponded G mine sarbier on Sﬁi‘piﬁfﬁhﬁr 14, you take the position that any conciliation in this matter is now
conditionsd vpon Oracle providing a “substantive rebuttal analvsis™ within three bustness days. As you know,
this s an abrupt change in position by OFCCP, Just one week eprlier, on September 9, 2016, you sent another
lettar in whieh you invited Oracle to engage in concifiation, and asked that { contact you by September 16 io
injtiate that process. Your Saptember ¥ invitation to conciliate did not condition OFCCP’ s offer to conciliate on
Oracle providing any firther analyses. On September 16, 2016, Oracle accepted OFCCP’s conciliation
invitation and s@ggest&é Cotober 6, 2016 for an in person mieeting, Given this sequence of events, you can
irmagine Oracle’s surprise wheiv it veczived a letter from you just a few short hovrs later, suddesly demanding a
“substantive rebutial analysis” as a condiiion of conciliation, and accelerating the date of any potential
-conciliation meeting to Septémber 27, 28 o1 29,

Mot only doss OFCCP s action contradie! its stated desirs to “engage in.a good faith, mnutual concilistion
process and a productive meeting,” but Oracle already has provided a substantive rebuiital analysis to the
Agﬁmy 8 Mamh 1 i 2{% %&i{m{ww, Oracle has met itg burden to show cause asto why mf{}m&m@m

On &pﬁi 11, 2016, we advised the Agenty thatthe Bdazch 11 leser fallad 1o provide informaticn allowing
Oracle to understand the: -Ageney's fictual and statistieal findings, As such, we requested that the Agency detail
its findings and provide additional information. On April 21, the spendy provided some cursory
information. Despite the lack of detail and gubstantive evidence or analysis, Oracle, on May 25, 2018, provided
a position statement that address nuterous procedural and substantive failings that have plagued this svatuation
process, leading fo'a provedurally and substantively defective NOV,

Coples of the Aprdl 11 and May 23 letters are attached. Asadhi othés thisgs, the May 253 response set forth
Oracle’s positions. maizﬁimg {1} OFCCPs failure to follow its own procedures dufing the investigation; (2) the
NOVs procedural deficienvies; (3) OFCCP’s substantive failures fo establish disparate fmpact diserimination;
(%) clear evidenice of GFCCP's substantive failure to establish under Title VI and Directive 307 that cmployees
were similarly situated for purposes of compensation discriminations and (5) OFCCP’s substaritive failure to

i
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take into account legitimate business related reasons for the alleged disparities. Thdeed, the May 23 response is
pogompanied by a cover istter giving a road mapto the 1B-page rebutial analysis. As explained in that Jetler,
Part L of the analysis details the Agency's procedural failures, but Pagts I and U e, the majority of the

response) detail ih& Agency's substantive failings, Accordingly, there 15 no question that Oracle has rebutted

the Agency’s findings, both procedurally and substantively.

Moreover, the cover letter to ihe position statement ended with this expriss offer “Pwle would be pleased to
engage in-futher dialogie and discussion ag riiay b agpropriste” OFCCP vesponded in g perémptory manner
by completely ignoring Oracle’s substantive response and issuing a Show Cause Notice on June §, 2016, that

purpbried o assert that Oreacle had oifered no .:r_abzs.ﬁs% and that conciliation Yefforis™ had failed.

In response to the Show Cause Notiee, ine June 29, 2016 letter, Cragle again detailed He position, prd met s

burden to show cause as to Why enforcement proceetings should not be initinted. Oraele’s Juse 29 refpoide
explained that the Agency had not met its legal burden regarding iis statistical model and requested again that
thé Ageney: g;mwd@ supporting svidencs and data. We also pointed oul, inter dlia, that OFCCOP s assertionof &
fuiture of conciliation efforts was demonstrably fulse, To date, the Agency has provided Hitle firther evidence
relafed to the Bndings in the March 17 letter; has insisted on a0 additional “substantive rebutial analvais”, and
hits ot provided any proposed remedies; inbtietary or otherwize for each of the alleged violations set forth in
he ROV, :

Uraele’s goncerns sbout whether it will be afforded a reasonable opportunity te engage invan transparent,
reasonable and good faith concilislion process are further heightened by this mast recent exchange as OFCCP
hag-suddenly shifted the conditions for coneiliation as stated in your. Sﬁpieméﬁér 16 afternoon email. On
&ep%ﬁmbm 9, based on Oracle’s detailed response to the SCN, you m%mswiadw& awillingness to again engage
in conciliation, abd you coneluded that letter by reijuesting that Oracle *.., provide further information for
OFCCP 1o consideror . . . schedule a conciliation meeting” Oracle ms;mmi@{i a8 requested, by agreeing w©
schedule  coneiliation and proposed October 6. We also explained why that was the best and most feasible
sarty date o mest) Then, just hourg after we responded on the 16th, inyour 2:45 pam. z"iﬁpév; OFCCT changed
its position and now insists on both'a rebuttal gtatement by September 21, 2016 and 2 meeting on Septesaber 27,
28 or 29, This inconsisiency does not compost with 4 desire to engage in a “good. faith, mutual coneilintion,
pricess.

Not énly doks the Ageney’s shifting positions on thé terms of a mesting indicats & lack of willihgnéss 1o engage
in-an evenhanded process, but also the proposed timing of the mecting shows unreasonable agency

conduct. Oracle’s offer 1o meet on October § Wwas 4 good feith-attemit fo agres'ta 2 date that emsured that all
appropriate Oracle personnel would be able to attend-and ersure 2 productive initial conciliation neeting. In
order to arrange that date, we coordinated the schedules of appropriste persons from Oracte and Orrick who

wonld.and could atend a coneilistion meeitig. Cootdiniting dates have besh u signifivant challenge not aly

based on schedules but also the Ageney’s concurrent onsite reviews which have NOW totaled five during the
sumrer months, including the current ongite in Bozoman, Montana, Otacle offered the earliest mecting date
available to all required parties to ensure that the testing would be ;md&:‘me OFCCP s completely 1gnored
that date without any ﬁxy%&n&ism and suggests the September dates mentioned above.

Nonetheless, if vou wish fo meet sooner withowut all of the Omacle representatives present, we will acoede io your

‘mesting preference and will do so on September 28 at 10:00 aam. PIT,
However, Oratle ts not open to OFCCP now conditioning a congiliation imeeting on providing any Turther

“substantive rebutlal analysis™ by September 21, 2016, As explained above, Oracle has tesponded as fully as
possible given the defective pature of the agency’s process and the zegmiiaﬁg WOV, In particular; Oracle’s May
25, 201 6 responss inclindes both o mmad;&rai and substantive rebuttal analysis, To the extent that any furiher
rebuttal is warranted, we would anticipate presenting such positions 1o v at the appropridgle time.

]

Exhibit O
Page 4 of 48



Please confiens the September 28 meeting date and time.

arviz L. Swdrky

25 i W;ﬁf‘j;
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Aprd 311, 20146 ey B, Sadizaleo
P15 2735833
gratstsralinBorrink ooy

Mz Bobsa Doles

Districf Diirector

uh5 Depastinent of Laooz

Office of Feders! Contgact Cormplisnce Progoams
Grearsr San Frincisce/ Bay i“}mg?’mz Oiifige

90T Seepet, Buite 11100

San Francsco, CA 94103

T Opacle Corporation, Redwond Shotes, Califarpi; OFCOT Mo ROBTI269Y

Tiear Mr. Diolew

Ohiele s dsked fne 1o cedpond o yout Mardy 29 letfer and repiesent the C orpany i futare.
pioceedings on this datter. Please diveer all futute comennications o me.

OPFCCE hiws offered that it 76 prepared to enggge in & meaninghl, oot fith snd gmely conaliavion
process in opdés 0 ateinpt © réach dn sgeeptable restlutivn of the Netcs of Viekiions ™ As we
bave advissd, so i Owmele, Howsver, we ate diymayed by OFCOP's misreprasentations in it March
20 Jetter, which make i tnoce difficuls for bod. gicles 1o have n productive sonversation about neyt

StEDS,.

EE‘_

%5&: dre mmmiarﬁf gsceded with OFCOPs saggeston ahm: it ﬁd?*z‘f‘mﬁi ﬁ}mmifz fzf’ aary of the
cc&mpim‘mﬁ ﬂf’ximﬁmf‘ ﬁmﬁﬁgﬁ before frissueid the MOV on Margh 13, The MOV prates thae the
Apenicy Found compensation discriminaton i eelation o (1) W@ﬁﬂﬁszws in the ?mf&:%i@fﬁﬁ
“Teehaben! 1 role, () women in the Information Technology, Prodiet ﬁcvxiapmm i Bsppdrt
b, (3) African Americans in the Produet Bgsrelopment role, (4} Astans in the Peoduet
{3&@\.;&@3?‘1&3%2 Fole and {.:z} “ Americans” in the Produat Dievelopmentrole. A2 no point pdor to the
OV did the Agendy advise Dracle of those éompliance svsliation émd.,ﬁgaf,.xeimaiy any specific
employess o Qﬁfjﬁﬁﬁﬁ&sﬁ@mp&ﬂ%i@m; tnguive abour dny potenitl dompetons; orothevise identfy
anyeongerny o ssues related toany specific smypdoyess i those areas. Mo was Ocle pm%é&s&ﬁ
day indication or nformation repacding any of de othet KOV %ﬁtimgs g e Mareh 20 lestor
scknowledges, arbesy, DFCOP wid Oracle that i would be seviewing the informaion sollectsd and
wendusting fusther anslyels 1o éﬁaummf: iy mzimgzy

SHRBATREI T Exhibit O
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ORRICK

Aprdl 11, 2016
Page 1.

{iL

Orracle zsked {,“;?FQ{“ P ot ax beast glne acessions to explals what ladicacors it fouod, including m
Dheeembier 31,2074, ?ﬁ%}maz} 1%, 2015, Mageh 9, 2015, Maceh 11,2015, Naveh 12, 2015, March
2015, Juns &, *‘i}é 5, Joly 2, 2045, and Tieversbes 7 7, fém;x ORC {ﬁ vy w%@m;déﬁﬂ snd ever mf:sw;:
it bas ﬁﬁt.m@fﬁmﬁd wh s fuiled on refused 1 do so, mey the deacnption of the paiance
conferenice and of any exir confuence (here was none) fs simply wrong, 1o the extenat thar OFCCD
helieves that it made those sperific yépresentations to Orackeand complied with die FOOM, please
advise ug by specific reference to the compliance evdluntoryrecnrd.

Thie MOV also fails to provide Ouacle with i suffiionm explaiiton of OFCCPs, ﬁﬂr}mgs tes ol

for irpaning fu, good faith, pnd dmely concilintion. For instance, with regard to the alleped hiring

vichton, the Agericy bas aﬂﬁgﬁ*ﬁ:ﬁ that Diacle discminazed. aginst seveial groups “in faver of
Aslans, pavdeulasly Asian Jodiens” Qtacle dods not callect, mfmmamn wegasding Asian Indiany®”

and is 5t 2 loss 1o deterraine how the Agency delined this group. As such, Oracle requests that the

Afetey explain how it defiard dis grovpand deszribe how i ardved st s Andings mhmﬁ i this
group with regard to reeriiument, applicane constdermtion, snd hirag,

7,

At the conipensation violitions, the Afeacy should rxplin how it met its obligadon upder.
{Mrective 307, which.provides that onee the &gaﬁ ey finds & ménsurible differente, it should
eonsider and snswey (2Y whether the difference in compensation is berween employees whe e
comparable dndsr the contactors wage or salagy systerm; and (b) whedier theiels o legithmme. {ig.
non-fsciminaton «:ﬁfg;?mmgﬂ for the difference, To date, the Agency has Failed fanid refused
degplie reguests) to movide Ovracle with any 51’;5}&{&, informstion zia‘:‘“mﬁmg or. @?;é“semwgw
describlngwhich emiployees {row idendbied by OFCET in the above groups) aee comphnible, Nag
has the Ageney ever expladned whethey, and i€ 50 how, I considesed (and apparently vejetnd) gay of
the E&gmmam Ry &{“{ﬁm rencle ;?;«mwé::é i:%’mughmz thie (nvestignaon, Moreover, even if the
Agency's position is thatsomehow Divective 307 doer pot mandare these sizps, wie Beldes
apphicable Tide VILlnw does requize OFCCY w0 propady sitblish and show whaste deiusl
compimIDiE.

W

Mnre Broadly; Oracle hes no inforsiaton from OFCOT sllowing & tw vnderstand, let 33@:‘5{: fetreate,
the Apeaey's statistical aemlysis set Forth in Avachment A to the MOV, Any posiden stalement oz
sebnstial wonsld be premative absent dils cowial informiadon ghouts measueable difference.

chgLss f“ﬂﬁ}g?g LE .
Exhibit O
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ORRICK

Aptl 11,2016
Page 3

¥

With regned o the datr requests listed 1n the aftachment to the March 29 ledier, OFCTP's asserdons
are inecouate fod incorresy, We bellove the wecowd s dlegrand will 5%“(3\‘5 that Diraciz has done e
Dest o cotnply With extratedindaly bread snd busdensome requisis, and ther OFLEY filed £
mwe:ms:% fo qestinns Chracle mived,

Ong ol the best examples of s Is CFCCPS fuilvie o ﬁémmvieéga Criatle's 29-pate ermall risponss
dfcmmﬁ Otteber 29, 2015 dhar addresses most ol the requesss lsted i the armdhmient. On Novomber

2, four days after E‘Z}m»:;i@ subimittod this mgmﬁmm production, Ms: HolmanHarries kaceived o Jites
fmm vou dated Movembet 2 {“ik"w}iﬁff e by Hoan Ledng that seme day) lngulsing shont when
Lticle would be gsmdasﬁmg thie docurnenis, She then followed up with Me. Luong that vety same
sy (Novernber 2) fo confiem OFCCE s recsipt of the responses. Morwithstunding these effarns, it
appenrs that these sesponses wers ighored i your Match 20 leuee

For instance, with repgard o the m%m.s;' for intecnal pay eguity asm'g‘si,:i W m;}iamﬁﬁ thak s
cepuest wns partof o lrger request that we inftally responded wo on Decpmber 11, 20340 Inher
telephoiie inrviews with Boan Miket and Jenniler Veb on Janbady 13, 2015, sk torpefisation
dizestorn, Lss Gondon; telied showtihe peocsss followed o svalnste compendation at Usscle. We
seat the lnel vemsion of tie Aoes, of thatinrerview to Mz, Mikelang Ms. Yeb oo F ﬁkﬁfuﬁy 1, 2015,
We ngaln addressed vus pay 2quity acialysis in an sioall sencto Hea Jong Arkiag on June 2, 2015,

Wealso hive esphined that OFCLPs  aigudsis for sdditional dats gm%m% such a5 axme of school

arzended, edueational degrevasmed, pror mzszzy sad years of experence; are notin any slecironis
datbase. Anysuch information, we ﬁap%mmai if wnilable Inan sndividual employees file, would be

exspernely Bardensome sod Hriw conguming i covmpiie. Notably, arne dme did 2oy Compliance

Cfficer request i remnin vo-site snd review files,

With vegard 1o resurne Hles, we gi'mﬁm%y wiplaingd thatthege 18 rio other Fronsit we et Dee 'ty
‘submit resumies and applivations and that wewould hivé to rely on screen shots pasted fnto 8 Wosd

o1 E:»f;%{ docurnent. We also ﬁ%g}i&mé&é ghat weicompl lered a lengthy time wodon stody carefally

giutlining wﬁzy ftwould take six months to i year 1o coippletd this régiest Wi éxplained héw
ongrus Bl procass iy on Jine 7, 2015 sid sent the process workiflow on June ’%i},:z&i&, Aguizono
Cemplisnes Oifices reguested 10 go through the fes on-sie,

Thest s fust some of the examples of the responses that Cracle provided 1o OFECT lnguinies that
OFCOP never acknowledged 6 %mmﬁﬁﬁ r answEr orresolve. Wi encourige the Agenty 16 seod

thspuph the vefuminous reeord of 1eSpOnEes Sent by Oracle E%mﬁgh@ua the wview process o befrer

RS AT AT 4

OFCCR seems o b ofihe wigwr thabs cenreecior i peguived to conducr snoe forar of 5o dabical pay amlysis, Hthet is

v poestian, pieam provide the busds foe fodr gogition mdudmg wefurande 1w rhe apprapsine OFCCE mgu}wéﬁ
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ORRICK

Aprl 11, 2616
Page 4

undeestand tie %kmmmmf efforts made by Owdele to smspond w OFCCRS yequests and comply in
good faith with irs abligadans,

raiele b naver 1zr:eptfizngtiy gafused w provide m;smmd informititin. The teferences to such
fefusals b the IOV ate simply wmﬁg without merl and confrary to the complintice feview rended,
In every instance, Oracle has sither provided the reguested .;;’fsz;zﬁﬁﬁ,ﬁ{m or explaned why #eould,
potdo s, S :

Furthermone, we note that requests suck o the restures i aosable formet” axe linpropée 2s Oracle
hasnn ﬂhisgmc}ﬁ i areate of format dovaments beyond thelryatve forrmats, Moz was Oratle
sequised W vomplle passibly relevant and legitimae informadorn mmmiﬁ} foi use by OFCOP by
Grpating i daea ﬁfi&é@ snch g8 W farmation on refatane gzrzm‘ m@;ge*;smm or edhicatio, Shmilagly,
Oragle a:mgiwmm have no abligation bo sign susimaty inferview siatemenis griated by OFCOP
eotnpliance officars and seif months aftér the Interviews wok plice. We do not kioow why the
Agency delayed In'providing the statenients for peview and approval by Gracle sonsgers. Hovever,
we beleve that the Agency may have zecognized that its eompliance otficers failed 10 ask mm?mgéfm
and felevant questons fegarding camparatars and information on other tegitimute bases for alleged
pay differeaces. Agsuch, we suspeat it hatl nig option but to 0ffer crsory statammenty Bor
frpnagernent approval thst Jefr e &h@{gmmmm posed W inierviewess,

VTIL

Orenasll, the Agenoy’s Iadk of evidence to spport s fndings haes ed T te allege dut Oracle has
failed gwwadc docnmentation and, sccordingly, the Apedey is duean advene infertioe
presumption ia its fovor. Such g presumnption would Agt be appropeiate hisse, Morsover, svan if
there were the purposted Yrefusels,” the. gmﬁmm;:mn et {}?Cﬂ?és mgmigmﬁ mkt&s ;ma’iy e
eontractods Vdasrmatinn” of mlevent resosdy.
records, The A geney has o evidense that sither 5;»5 ahﬂﬁfﬁé m«mmﬁ

L.

Tor mivve thiv along, we bad hoped thar OFCCP would be fortheoming on owd {ew initsl guestons
az.set forth it the legter, We now ask the Agency o addeess all the %aiﬂ%gﬁﬁﬁb Lsted in Appeodic A
1o this feter, Tn addidon, with speeific eafeiorce 1 the alleped “refisale” by Oracle, we ask thar
CFCCP sngwer the guestons - Appeedis B (o this letwr, Once the Ageony p;:m;ai&s thisse
arissezs, we hopefullywill be better able ro.undersiond s allopationsand Gndings.

s
it
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OREICH

Aol 11, 2016
Paged

Fot the rasons srted above; we believs the inviaton ot g face-to.fick merting av this sapewould
likely be promarare. We are also soncempd shott engaging ind Bego-fuce dlalogie giesn that the
‘segion has mischrmscrerized and misstated other n-petson inseetinns polog «ll the wiy back to the
entines conference. Untilwe hove peason to belitve there would be 2 st advudube aid fomuighy
exchange we belisve ibest o have written chmmunication.

i%syﬁé{%i}? pours, / i

4 j:;f
| *:Z /j/ ﬁﬁwﬁfwﬁ-‘
1y B, Sloistalce ‘

Ateachments Appendicss Aand B

CHSYEATRNEIEEA
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ORRICK

Page &

APPENDIZA

Qusstions arising frf’zm OFCCPs s daced March: 11, 2006 (NOW

With regard s vinlstion #1:

N

£33

Plense state how QFCCP deresmined thar Asiag Tndiang, pad Aviacs genemlly, were favored
;m xmxmm&'
THpags lf;gmg;{%f whe OFCOP deterniined wase "’gumh?ggﬁ“ Afriean-Amesicane, Flispanie and

Wihte .o wpplicants” swho svere disgebmingued against i recraidig.

Far those deatified in #2.abgve, please ideadfy pll those OFCCP idendfied as gualifisd
persons discdmidated dgainst i biving.

Plesse describe with spacificity the reoraiting actiows thist OFCCT determiined wie
diseriminaieny.

Pleast: pmvi&a thi undedylng stitsticnl dati and akizl Lﬁmgmsﬁsmm wszd by OFCCT o
determine the stondaed devistonsin viokdon #1

Please desceibe with specificlny whar facts OFCCE selied upon in finding thar Oracle.
“disfavored non-Astin applicants in hisog™ .
Please desoribe vpecifizally whar faces OFCCE "‘gmmmﬁ durtiiy mmp&ﬁme evaluaton (o
demnonstrats) thar Oreele’s Sscrisainarosy teceiiting snd hiring pracices showerd. %33{: yatiat
noiriposiion of te applicadt flow data to favor Asians, prardeclidy Astan Indidne”

Please describe with specificily how OFCEP idenifed aay indbiduals refergnead in-
viclution #1 a5 Asian Indians,

Please 3.::§;$m:§%y the muldple reguests madé by GFCCP for “opley ol all spplication

yrmeaiale, e
Please @%piﬁss s*”ii}% OFCC §3 mmgm&m‘“»ﬁ &E&ﬁ”’“ m:z_i’m 1o 16 qua;&;: B Epien ¢ ’agspgmﬁm

Cypptenads onsives

Please idennfe-the non Asian mamfzarp*am showereegually ormors. c;‘x,ahﬁ{tiﬁ fon the PT
roles filled by Tndividual Conmbuton.,

The foliowing guestons rolie to the alleped NOV vislitiony &5

i

i

e L
A e ek

F

i GFCOP {or is sravtsticiar) look andy 2r the fackors sefostnced ovthe stadstical siminasy
in Anachment A to the NOVE _

Were other fagites considered? 1850, which ones?

Were piher ot rejected? Wyo, why?

oy many different models, tmradions, and compuladons dd the sthusiician son bestdes

the thede Bsted i Aemchment A7

CHELEA THL03
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Aprd 11,201 fi
i ’i?‘%ﬁ‘ 1
16, Whistwere the seavisiioal edules of 48 the athés models and coimpimtions senducted by the

ot
fed

DL FERTER4

stabistician? _ _

Oiacle wakunable o réplicate the aonlysis, methodelogy and resulte in Anackmment A,
Plasse provide it with il the neeessary wifomadon, dia, descrlpdons of méthodology, ete,
sufficient to allow Cacle o replicate the resulis in Artachment A,

Plesse describe with apmﬁmty the data weed In Avochrnens A with tegied 1o “work

experiense ot Oiacle™ wnd “wikh expedence prior to Oeacin” 1f these sigyly fnesa “Gme at

Chratle” and Ndine working prios to "'Z}msjf:,” please sxghiln the eason for vse of these

mimefmmes
Borduse of the: relytively sonall groups of @mﬁwmﬁ did OFCCP or ify statistician doany

shnrissen] trars 2o srsure duat practical sipnificanice was nor ar gﬁag}

1 ocher factors were considesed snd réjected by OPCOP, what did the results show naing
the factors thatwere rejectad?: In other words, i Q‘E‘iﬁlﬁ? considet 1 fnctds that explaitied

ot redinced the msg&”ﬁ;’ﬁ}‘ s then wejectit?
For just the inodel vaed In Armihmene A, OFCCE mads eompuirions for sucl role snd

for each protected group, How many roles nod how many ';mivﬁﬁa ware dongusing the

Artachenep A podeld

Lhreetive 37 allows OFCCP to use different groupings of jobs, foles, job diles, sic, o

develop PAGs How many differear PAC: did OFCCE ém*ﬁémg andd considar a pact of s
%mmmaé ma}gm} Wt Facts wers considered 1o deterinie if the roles orjob ttles in the
PAGs comprised only cuswgm?am;fsﬁ

| Diizective 307 séates thatin every casgthers are thies key quesions toanswen {3&1@:& %

sheasuzalle difference is found, guestons b and o are as follows: ). s the difference in
compersaton berween. mnplﬁiwﬁs who sze gompasable under the contorcfor’s wage or
salary syster and o) Is there a mg&t}mqm [ non-disgriminarony) explanation for the
diffurence?

W hat-did OFCER do te-shwwer questions b abd cand what asroal fasts-and-in foemation did..

ftwhiamd .

TEGFCCT did Idendfy compizarors, who site they as referenced i the NOV where itsutes
varjsusly that respestive protected chiss members (Fomales, Blacks, %;%gfmm nn-
Arnericans) were paid less fhareshmilardy simared {rm 5, st w *ﬁ&%}?

Why did OFCOP newer give Owscle anoppoinity o provide lgiimate énghamdtiong nuder

guestion o

What Gd OFCCP 8o to EraEwer gz&mmm o

Tiieh CIFCOP consider pe}ﬁms’;wmﬁ R ﬁ&"mg fy differences? Fhet, w‘*}} par?
Dig OFCCE contider edeveant job epeniance, business lings (lor if‘éai‘ﬁ?? e, worl oo
Peoplesofproducrs v cloud v. fusian), crigenlivy of the reile or product to Guacle, o
mavket facfors? 1 not, why not?

Foreach Boding in the MOV, state whether the Sading constuites oilawfal disparaie
reestment ondigparate lmpaal?

Exhibit ©
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Apud 13,2018
Page B

31, ThelNOV refers varoudy, and o sumemary fashion, to evidenes in. gwsmsmi roreds,
inkervistws, complaints, sugerdotes bt s lcking by any derails v specific Iaformaton of sny-
kel Plosge iderdfy de wpmm whiat frces ok infosmation wag foond thak suppocts edch of

ehe aliepnd viclations 2.5

With zegned 1o slleged vislazons -10 wiiler the heading of “AHinuibie Addon Viohgons, " please
sfswer the following

32, Poralleged violafion #0, ploase describe the “in depth arialysis” OFCOP belleves & Zoquiced
zad %&%mz Chiacle *fafled” 1o idendfy peoblem areas, _
33, Tlense tdentfy with specilicity the “problem freas Iy i compensatinn fystan® thar Ceacle

fatled. o ddentify.

34 Foralleped vichdon #7, please descibe wih spreificity. the typeof pay syuity analysis
Otrache Failed w6 condust i ascordanes with 41CFR 60-2. 1 e,

35, Forslleged viplation # 8, please desctibe with specificity the napare and type of mosdidring
OPCCE cantends {3 was not done and | } must be dooe i secordanee with 41 OFR 60
247

36, For alleged vichiton #Y, plasse idennfy which seeords Orcle faled to maitain sngd colleet.

57, Foralleged violaron #9, plewse identily the adverss impact analysis not dong ss rexuired by
4 CFR %thzfi"}gﬁ}

38, Foralleged violalion #10, please identify with %g}ﬁ@%{: iy whaseand how OFCCP reguexied
arhedy o retords

3 Foraliegedviclabon 81U, pleass sdentify with spectfichy sach and ey instancs n which
Oracle dented OFCCP ageesy. '

40, Fogall of the 1l Jeged vicktions 6 1{%&3 2ast specify what tehnital sssistince OFCCP has
avatable to provide toontrmetin

--4%;_-?’&: wibofihe msgeé vightions; plesse-idennfy-the o LSO Or PETEORE jrethe SF repion
knowledpeshle and mgmmém&& in ;;‘»m%“;,g%mg rechnical dxsistarice (o contmatons.

#2. Plewse speify when an v whit techimical assistunce, Af any, ws ever offered fo Oradledn.

eonmeetion with 6-14,

THELEA TR
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o

E Ll
<

10,
11,
R
13,

4

DHEURATTAERETE B

Page &

APPENDIX B

w;—

Wit Baers suppore OPCCP S ¢ detitrrination that Ogdde refused OFCOP dedeis 1o prior yea
cotpersaiion data {ue all employees for PTL role dusing the eview perod of January 1, 20138
through June 30, 20142

What facts suppoit OFCUP's decstmination thtit Oraclé sefused OFCOP aicess to complaty
iiring data bor PTT siles dwding the seview pénod of January 12015 duough June 30, 20142
What facis support OFCCPy deseemingrion that Ciaclesefused o provide dam on Ayl 27,
20LE '

Wt faces support DFCCPS derenminntion thar Ointle tefused (o provide dawn os May

11 20158

‘i‘*i’},mc facts suppart OPCCHs determingtion that Oricle é:gfuse:{{.m provide dam on May 28,
%‘%"hgt fatts suppost OFCCPy dereriination thet Oizcle refused provide dats on July 30,
20E?

VWhat Bacts support OPCCHs determinadnn that Guacls refused to provide deta on October 1,
FAE R

Wt aers sopport CHRCTTSs determinaitton thar Oeacle refused to provide dam on Qsmhm 1,
2152

What ficts supposy OFCCPs determination thit Oide réfused to provide detd on Movember
3, AR

What fret suppors OFCOPs determination thar Dcle refuped 1o provide dam on December

15, 20152
Foreach refusal noted abave, siate all fﬂﬁﬁm yowele by OFCUP 1 arsange 10 twview the

documents on st
Wharfacs Sﬁ??ﬂaif OBCEPs deferminanion that Drcle refused prov ide cwimplete

‘vempensation dat for sl relevans employess In-the Toformaton Technology, Froduct
Lrewal m;&m&m ard Support ioles for "the Fall soview g:»mmﬁ” aspeeed in footnoe 4

What, if anpthing, did OFCCP do te révigw on-site the iems sefebenredin fostnore 4 that

Crrncle allegedly refused to peovide?
What, i anytiing, dd QFCCPsay or divin TEEPONEE 10 seale access 1o infoomation onsite w the
exfent such effort is not desenbed TEPONE (o questons 1 13 above?

. Mease identify the fogal and m‘:gui;zmw sy for presumicg dam would be unfavorsbile G6

wpphylog an ﬁaﬁvmm inference) i the WOV with regard w the refugdd referenred in fontnote 4.
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LNt Gary . Gmisusico
5455y AR ERN
Wgzmscaif'g{?a; vk rom

VIA EAMAN AND L5, MAL

iimjm‘zg Sikins

iy BRroior _

Erepanzient of Labor

HAee of Federal Contnce Cépiplance Progroms
Gremror San Fanpowen By Dend Office

S ek Bireor, Sued b 08

San Franeseo, £ 94103

R Oracle/ Redwosd Shores o
Bubmisied ia Fustheranee of Conciliation and Resslution
’“sz%%}s” tx0 Foderal Rules of Dvidence 408 Helated t0 Meomtiznon dod Seitement

s,

Pregr Sy Askdne
Sadddvaing the Bugeny Uisogrsoy gl of 2036, Fregsdhont Bagack: s notd

|Facts, evidente, reason and logic .. thise are good things. These
sre quatitles you wapt in prask vwking poliey.”

Justice Elean Kagan, witting for s unsalmons Supreime Cower, warned in expluning the eepd o
soview BEOC chudoes tn sonalinion:

i ~-~§%‘m“*- \f:'rmas“ﬁwa{:” xa‘ﬁ{i‘% "s:?:u*: ?" i %"i’{}}ﬁ{i

i mm’{'wwé*‘:iﬁﬁtﬂss, T o axdé- ) i:§?£i Inw 1 ’%h*‘ 3
thevesulty  We need oy kneay woanih know ¢ %ﬂifmﬁaw ©
dhat leg ‘13 E&g’?:}r% and violidons oo g;m and oapeemlly saos hen dhey
fgaenart hibs an long appl B
s od wdmislsieanve aonda,

kscray

have po conspduinees That i why o
sproag preswmpion faoriag hdicil

Thiese words and wamingsring ue in addressing OFCCP™s findings.

F3, "0 oria Swepes o oo, Bt Dlogsn™ Name b, m Specch o1 Rugers! avplalde w
oyl LG UR VR s mnlies et o Ly B e e B ek

e, *ﬁf 1
P ity i
sl ‘
i e B BETGE 1355 O 15 1652 5302605
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Hea Jung Adkins Subject to Fed. B. Hwid, 468
May 25, 2016
?‘,z_g_ga 2

Baghground

O Masch 11, 2096, Boberr Dol e5, the foanes San Funelsce Direcior fve anderstind be bas lefy the
Agercy), soriva-Kter fo Oracle dhar e chreddrbifded o8 & Notee of Viclons (hersinafier “NOTY),
The MOV setforth ron (1Y numbered vightions inslading fve 65) tucalleged unlawful
discremination: ane discrete fobh Group (1) weith alleged hiring dsenmination, and four fé;

disurete aveds of alleged com ;‘:wmmrz x:imrwnmmgm The-reriniaing Hed (3] vidheions alleged
techmieal vinlrtdons,

Mr, Doles’ lerter a&gwwuﬁ flie Orpacle v *pt}s:i within fye (5] g;g@ setng whatheor Oedle wis
willing 1o mmgﬁ e w sonicilimtion b weoliadon proccss. Chacle dmely indicaied that ibems 5o
willing, B Dides thesonfeet m,zt;mm:% 7 position sterament with segavd o the WOV findings.

rforminnon with wipaid Yo the NOV {L‘%i&.}iaéﬁr TheAgenep Fﬁ‘x?{}ﬂﬁ&d foi the most part by
declining w g}m&»xém anvy neieionad fucts.or wfoumation wid lnstead tngisted thi Oiele bad dhe
Terdlen of provid g fibsintve it fhat wanld rebut ﬁ}éﬁ NQ’!“ A fadings. We disigres
that OO has fiet s bwinddeh, bul nonctheless set fouh Oracle’s phsition statzmein 25 w_:guwt::?ﬁ
by Bl Dioles;

i subsequent sosrespiiadence, Omcke fised 2 seriis of noestdony and &édﬁ%ht sdditionad facts and

{hvervisy

i veaching b Hadings 1 - Sof fz%aﬁgzwd unlvil digesimanition n sé serotareay fon s distreke amxnz
of Ovagle’s Retbwond Shows gzggmmﬂm and-discrote segments of i pmp soyees, OFCOF s
comminsd 4n exhominary pembet of srnek sid missicns., §" Bode nclude, bur are sor limited 1o,
welinnce o apm o hurge-nambiy of fise assumpuions; weforence o and ase ofitrelivant cenees and
Tyt forcy tnaroionoots eetiange v, B ath terwise missiating, e v egulagons, faifure ﬁmf
xcfunal 1o {négaw iin Em i g:ammma‘& A g mé:m;jmm, maﬁ ﬁi*ﬁﬁéﬂg parently. Dlwd puttmeas
incladivg e s MOV ang follow-on o ILLkﬁi;iﬁmi‘iﬁ“{“’ he WOV suimsary Dading s and sedasic *13
i gﬁimmwd s 50 mﬂ*f”wa* P smmnwéy,.m wekt pesobsmndively {both o 1o facrs md legal
stanclnrds, har dhe MOV nivsr b withtmen In iy enuisty '

The. mmmpm\ iog Sections -~ T of dhis sesppnsc adddiess (n fugther detail-the reasons why a

withddeawal of the N{:E‘% % ;ezztiz‘t}:szét

Lo OPCCPs complianid voview pineest on vhich the NOV ks "iii’pf*%‘%*""{igi’ Babed dwus so
protedusnlly defitieat thar die NOV shoild nbt have beed, and could nat propardy be,
sesupel,
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Fles jung Aikins Subject 1o Fed. B Bvid, 40
”"xi?ige 25, 2016
Page 3

L Tmonows wedent cotrespondence aftet issiniice of die NOV, OFCOT dites i drse low ang
contends that diat the MOV shifes dhe busden 1o Omele w eebut OFCCPS starisren) resulrs.
G comends that ihas %{mwéa asgid {relos smf’} seatissios and has et s bieden
sufficieht ta soquite rebuital 5:3%’ { K ?"5 ;;:wﬁmmz w fabrandis, pr ;ar&ﬁwg&é; and legally in exeiu,
wmp v st {t}r CCP bas notmeties husden of tﬁ;‘%hi%ﬁhﬁi’iiﬁg a prinsa facio pase consistent
itk Tidn VI or Dircctive 307, aor fa presentid fices dnd evidenne sufficisnt to moke
SVen A 3’5';E;z.isszzas shoveing thataiiy nolawhel hidng oredmpeitnn discsinifntion exisis

1. The ,«g%mmgm dhut eruplegees be sty sivaned s & Fndamemabeloment ofany Tile
ﬁ:;i;rw ot sl OFCCT igiore this facsusl &qm&mm{ it clicseiro sely on

: 55;‘%}’325&? mtsf%g thay E,"a A i &mzmi E g;‘a b tzﬁé‘.s: il sf? Ja ﬁmﬁ itz m,ﬁ §,}§a st vc

SEETRE mf a1 ﬁ;ﬁﬁrig mnwgf,ai pf*mﬁgm tha }é {;{“P fﬁ;i&cd &;@a:% aarmmﬁ? Qz.m,. ikm%}.} r;&&s_gg
syeat i huddn b anablish dhar dhisee we m-:_?%;i‘m%? releven Cormpainion 1o nersons :
alie pgedly dered :;ggmﬁ pisy

V. OPCERSs smbiateal moods] i defective add no ountéesnntsteal modal is wananted, Oiacle
o beehnglogy company ﬁ'i:’?i’_ﬁ.%i:&“iﬂﬁ? sugpotts and selis %mix%m&_g of praducts. Irhas'n
highly diversified snd shillediwark force, cspreially smonging myriad echniedl jobs and roles
iy development, sappost and sales. BMost jplis 0id fost emiployess are not fuvgible ok
h&??ﬁt%uw?}&& “Their shills, thidr work, snd the nerure and ottty of the specific produces
e whileh they ol doe wiceranping, Tn many wiges, 50 i z;a‘fa‘ig;% e i .Eﬂé-{éﬁﬁ B the

same oF st j8k, and thus ihey lnve no oF phsiibly just érie or v compaeiss: DFCER
hgs spmoved enovelyahis key %““mmi shumsianse,

We would be plossed o enpaie i fuches ditogue nnd disewssion as-may beappropiiate -Hovescs,
for ¢ach ardd sl u&ﬁm: TERSS Sk fartly ipeain, we believe tesplubion of the OFCEPR HOUA

cirghetion reyples OFG ey ity Iharohy T 3014 laptor and Sndings andisse w Liskbeot
Compliates. '

fm o Ei “-:m;;umi o4

v Praviteis Shy, Drecror, OFCOF
;3
Juang bebusmas

Shaung Holmas Haces
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53 BLE A, TOFCLE Aul

Re Owaled Redwinad $ligry _ _
Subsaitted fo Furthemnee of Concilidon and Resolution
Subfectdo Pederal Bules of Bvidence 308 Relyred vo Negodation and Setdement

R CHFCOP REPEATEDLY AND FLACKANTLY VIDLATED COVERNING PCCM

PROVISIONS I THE LEAS:UR T THE NOV ISSUARCE,

Vs

doivg vk sivbsandally wolased ks own procedures. These protedorsl Viokdons

The AEEniiry 4
ignifleans snd prejudicial that i Agoney must vithdeiw the NOV.

e pulfigiomdy §

The Inoducdon w the Federsl Contmer T f{;im{%gif%?“éitﬁ‘ Maread TFCCMPY porablishes tharie should
comtral fhe Agencrsactions sheent an Inconsigieney with * mis BB CP pofictes and s

tmplemeniing regpulations ¥ FCCALat | (Tmrodu atlon).  The Theeodusdon izsém: stires thatvhe
BT s ézz'ﬁ‘ev‘ec 3 pmﬁdm “mmmﬁmxa (e ATHIER §§A’mg}:i!€m’:‘f and lanry sbodt Basie DFCCE

procedices ool prodesser”’ I Were nétawue of sy conflicting policies ar megulatons that
would supgest that thy Ageney is not subjeet ta the § LC%\E pipeedres. ¥ the. @%ga,m} blisves that
ather polmios or g}mmdgmf’ set Forrh its obligationsin condugiing complinnce roviews, g}%{:wﬂ advine
v hew the sppropeate procedures and policies-overrde the §"T“‘C*% how those policies Apply o thig
e aadhrariss e, and s thig AgeRey mmfﬁmé with ii’zme& pibicies & ;&i} proteduzes.

The €a§§m\nmg seetions devadl OFCEPs faihies drid defitiencies in 8 process, actions and

coripumications with Oracle sialf, and show that CFCLPs evalustion process and the tesultlng

NOV ave farally deficient, defoctive nnd wz*}%zsﬁf"m to Demele; Considered idividustly—and

cortainly when considered wgeths ailures vndopanng the frirness of the ymﬁ.a%& the

gmgdm% suandards spguized by {DE*M?"‘ r‘k aricd ey confiddnee tha could be hed in the putcome.
Therefore, the NOV must be witdidemwn,

A, The Complinngs Evatustion Was Ufeative, WonTeansvarent and Prefudicial
wablagle.

e FUON dissers thint before lssuing an NOV dhe f‘;gmr}‘ aelese the sonitrdotor of by -ﬁi?ﬁiﬁgse
“.s‘zimz aetvising, the conmaptor of i gomplynes evilpddon Findisgs, the OO musi provide formsl
puxtifigaticn zixm ugh n Prederécimineon Noticr ot Notiee of Viglatlon,” FCUML2P00. Atne
point pHgr o %satmgj Hre NOTV did the Faerty ackvise Ooele whi geo azg@ % s,imwuﬁ Ioitid dodivayngs,.

what viglations. the Agensy was ovestigating, what compirtor genups the Agmay swiis: formtng, the
pesules ol any aolysis the Agency wag mnf:ivzmmg, whether it v byvestipaing slisparary troniment
mﬁmmw Tnpretdisednimton; ovany other Faus vegurding the findings of the complisnes
c..'&?ﬁiza;aﬁz.fmﬁ REather, the dpengy rushed fh@ judoment snd Bened an MOV,

frhe posmpiiang

74 ghe Mdmm; ¢

g > z{fgu
iR 8 Wi

& Siuzae ¥y By
LrHr 5% zaﬂ and
it ot i

r‘i?:?’ % “}?i?n&{} 0 et §
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g Ehraelif Bedwond Shover - _
Spbairted in Forthessee of Conviliation sad Resoludon -
Sulyesr so Fedeie] Bules of Bvidevee 408 Related to Negobivdon sud Seedement

g "}“

Foltowing receipt of the MOV, Oande advied te & gency on Mach 18, 2014 shat DFCET had,
faile 53 i ;aof;“sgﬁ withy s ebligudons, The Agency, th epsugh vs Distiier Dizector Robert Deles, Sy
iy dm s foilows: :

o

-,C}a;ruw el esranie conliroes beld o Manclh 24, 2015, GPCOP dé%a:izaﬁeaﬁ; witly ot aad
eiber Oradle vepresentaibves the peeliminary hdicorors *meti spess af Conoern o fsase i e
Egmphiance evaluagorn, including Oraile's Compensition and hirng prs mroes, A thaesh
couferenee held on Mareh 27, 3015, DIPLCP nfoymed vouand Nl Bovrgue that the
Hgeny woudd condust f’w&i + apalysls andsny é%gmm* Fnsclings wonild be fssuad i 5 foomal
siptice, izgg.m eorciusion of the mskﬁw U gk TEview on Jure 25, 2015, OF O daformod
vowznd Orncle represonatives Ned Bourgue, Chairles N‘"’mm;z:i? and cuside stunsel Gary
Binseslon tha the ;\.;{E‘ ney would review the iaformadion colleneedanid coriduer forher
analysisie deieanine s Emfc;;ﬂg& O, Deeember 22, 2015, OFCCP also indicated 10 you
that additional infarmatiog was peeded w Rupther | ffsx%ugvztﬂ potant At vislations,
Throughour the eompiiunce evhlmdon provess, OFCCT alsy fuquested | thay Ciagle cesrply
wiilt gl oustanding date o qumm {seinttachment), soreof which bad beeh peading stnick
Bovamber 19, 2tdand wisn Sidinged the Agerey’s prelivnitmy indicataby :mé s o
soncesn, ‘

Laeter fron Rebest Dales, Maech 20, 2004, @ Shaouni Holraen-Matrids. This reipons smakes no
exeddible diabm that the Ageacy adtised Oy of its g»‘*mphﬁzam gviiuation ﬁg%dm\gxa Isrsi ter thye
ket that the Ageney rdvised Grasle of pwhmm;“ inddicatory or senl evidence ol the sntenes
Qﬁﬂ?{:r{m- o fa rplresentison v O um} > il s no %mmng ot tha fsediearors or sl o émﬁf’
wiidnefinning the eoiriphine avaluanén Bedings 'e’;féigﬁ;xm};ﬁr tve éntance donferente. Seond,
atiisi g Clrdcle thac thi ; ‘agmf”g sieeded sdditional infenation t6 condact fitkther v mmﬁmwﬁ B
e besring on the corapiince pvalus ton Sadings, wid doss hwobiitelomie de sppoeunit denisd
Chncle _'r»_:}mu:iu. froed the Gadings and gzm i hzﬁsiwg seleviny evidenze pék the Mantal, FLCH ¢

PG

Thie Sgengy cannos have it bothways by wepuing e e ohe hand that e Falfillad o {x;}%}gﬂzam e
advise Oheaele of 1% con @imwﬁ wy “‘el%ﬁ’?iﬁiﬂ. %"imé&mﬁ belote bsudg an NGV, w’ﬁs: At ﬂz zmm e
claising thar fraesded sciitional infaimzion, il tha wéum émym {}z%e;w*

I RBTH Y I R B e ORI I gt v
ever advised Diragle that bis compliance evalintion found e&vid&m:& of mmmﬁmmr'd,g::mmmam:aﬂ
el compammins i rddation w non-Adslansin the Puofesions Torhniet 1 cale, wouss i i
Infowrintion Techuology, Preduc mmfﬁbzmngn ot und Suppost voles, Afrlean Amerearis io the
Product Devilopment role; Asias in dve Produet. Dreveloprngia b ot "Ameriosn® in the Ploduct
Dievelopment pole, Orrnele veodd have, and could havé mpde Wvery clige daf thosy Bod ‘é"*’gt’i w&rr‘
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zthak:;aﬁ, a3 &tmwtm: ;:«m;zm,> b § i ﬁ;zn«.‘@s fzig ﬁm § ﬁmma ahawE E # 2\: in axwa:m: Eﬁéﬂiaﬁm &h{i % fz.‘fmat
mecize for bed e and s her suprvisel's 5 giooto peesosi wad sghthand, Indesd, stie i chosiders
oo bt bersupardisor’s putential sioessor. K. Shi iy highésrpaid breause shie manages thie fugest
renrrrnl 14 omployoes aod hos the bugesr s seope, She la pein me‘,m A5 the gro, pesson gnd i Fer

o >

. %, i s g Sy byt b
REERECHEEES bt R p et e uﬁ'&i gt Jm we-fopronbnrionhok m AR ARG TR ARy

A these &;:ﬁ;ssméﬁééf" Aliarpre, OECEPE model i Bel s aiy e eflabtive af Cispeleywardd RrtE iy
syshem, sind sovte of the wiedt Tagoriany Iompmiie foataes Beed 20 Uridle dhelpnoind. - A e;ﬁz'd*ﬁfﬂ}f
ehe MOV fudls snteeby fo nieasord il dmmavap?m geoup differenees by the oo fnld 1o dinilladhy
sipared Crvdele employars, Tn s, the Ade chinent2 stagstien] models ﬁ"ﬁ‘i vingder hath Tide VI
stsndneds and CFOCPs Direcdve 307 mandite 1o sssess measumble pry ifferinces between
eorriperatar groups whder Cricle’s pay system, and thus do oot supporcany Sndingadvesse w
stk

Py &iﬁﬁ?ig

2
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DRREITCK

Caey & Slnignslon
YR TERRELE
s aishosonEerr s, coy

June 39, 2010

VIA E-MAIL AND FEDERAL EXPRESS

Tanette Wipper

Rapional Dipector, Paeific Reglon

LS Deppotment of Labior

Cftiee of Fedeml Conmaet Compdinnue Frogidime
D41l Bzrier, Boie 18-300

Sap Fradeisen, CA 94103

Re:  Cieagle Aweries. Ings Redwood Shores, Caltfornia {OPCOP Mo, BO0192698
Dhaar Bls. Wippen

We have recqived your hune 8, 2016, tetme avhich vou desaribe on page 3 05 4. Notics to $how Cause
(SCNTY. Voue letter stites that yonedre Indiig ttie SCN because “OFCCES glﬁdiﬁé’ verngiy
aprebutred at s point eod conclation effods have fifed o regolve the viclafians,” Forthe
reapons sot foreh below o dlisngree that vou hove gogpes gmm{i&i e any grobnds, forissaants of

iy BON gy dds Ume, dnd dage GECCE toandertihe reasonable concilindon 2o

Firse, aven i the sssgedon that Ovacly bas felled o rebut the vicledons were true, thet is pors
proper prounds to ssie 20 50K "af it point™ I shien vebaizd bt nothing o do with

" Inderd U rernaizg ,mdzsmmﬁ Butront 90 ths o fise 4 thin Issbuice of e MOV did ORCCE provide Dol with ang

-«mvww%ﬂc Gppaity 1o addreny or oy any & UCRCUTS pixma’ﬁea enncesss oo profimdna e Sadings of poy
Thete sas wo exit tonferenicond ria Peederdrmifation Mutis; soall, Fie oxaeple, thecaen s prasciived e
dempieznen DFCANS fdoe doho of s didh conBerened by gotir 1387 Saly after Biubag the WOV did Yo sl fisst
sgh i e pebmaiial A pebaeal, af coness, oo pan of the mmeiﬁxmm prmness itgedl Andpe weande tlmA
goretmipondbnce, u sesded Belnst infhematine befors we votld offer o erninghia webiinl Inupead, voudmply
Hmopsd oug dnguenss sad Havd gt funpisd nfpeadendy snd gmmamrzz%} o youe SCHE ke we glew noted inous

fma’:semmiefwﬁ shat the Ageacy failed 1o Follow frs oo grodedines i mydad ways, e never ssaevied thit the FOCM
earrlsfisliag ,ei.k") wﬁsemz Fganty {}:ﬂit’} FLg T 53;“&?%‘34‘,} i footpore 3 wfvone SURL Xﬁ‘f‘t sk et sUen o B whE thi
shrase ey Barbee ss desedibed I Suadl i nur by 25 ambemsinn yoir vl Slledn sussopusrepa to liow

Agncy ;&}mr‘;eﬁwm oy Spocifad i the FOOM. Alap of the FEOALdatons we clind aperify dher 05 Tenusr™ ar “dal®
sdes wntade duings it the souoe of sondaddng memph igres geview, b ke commrntshd ot of aa NOY g iy
e u{}.ﬂ}& conciliston proposais srd defiing conuiistion bnguage. Frilure b die Agimey to-follow ma pbated
prosednaes s wins'y Bl i fow applicible bew or pagulatns, tonoand dosy ﬁm@mﬁv mpere e preuice
stnteseior nghon Sl steisd, we billovee e FUCR piovidey maddnnss, dudetion, tnd witses spiifed, condudmbsd-
prdaesses foe OFCOR nomyplunce s il i fsliow.

iR AR e
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OHRRICHK

Jancrre Wipner,
June 29, 2016
Prgie 2

corcilisfion effonts’ Once dgilin the'SCI suggests grenter intsrest by OFCCE in bullylng,
i}axg.:,zim:mg; and misstatiig the dossmented recortd miher U complying with OFCOPuley,
praviices, and smendaory regalations, Thesefore, v the eatent the OFCCP 1 suggasts thar s
pevesived failare by a contmacror to offer & rabuttal of which OFCCE dApproves sipports the Iaearice
of as SN, the SCN i nor constssent with OFCCPS gwn pegulisory procediurey. -

Seond, whether op nan Oacle had soy dedningful oppoumnis e provide feliueal or provided
%ma&mm@ {m svem unsstisfactory) rebuttl, thathay nothing to do with pour bald esserdon that

“eonciliation efford have fadled.” Quite siogply, wd a6 the record will selledy, there e stant
“concilisgor effors” mt dlewdnd terminly oo pood fuith, sasonible sondliiton efforts by OFCEP.
Coneilintion sffans haven's filedy they haven’toscumed. ORCCP regulations sequise OFLEP
underirhe redsonable f;(’?i‘i_ﬂ:_iiiﬁf_‘;{}*ﬁ efineg, Sm %1 R, \§ B if},’(}ib}v_

HNaombly, OFUCY hay nosmads any monetary propess! foeeach of the enmployess 1 elalins are-
&g&ﬁﬁ‘vud 4ed indeed has prﬂéﬁﬁmé wir foncitidtion propesal of sy ind, N has i engaged i any
TR Mngfzﬁ negbtiaticn process achievs o sesolution. OFCED szsikz::e;i vy ket in pesson; fa
redponie, wE %g,zé.;mm whiy we believsd bask 4 mmﬁ%s‘g wionld b préhiature and indppropdate,
proposed the siternative of weitten comnpiicatons 4y expressly contemplated by the FECM; and
expnesed pur continued inmeest s resoludton, S Latrer ro Robere Doles, Apsl 13 2016, Waser
gmzh mphz:;ﬁy L EEASONS &;z‘ mg&mmg wrltten mmmumamﬁﬁ im% mcmﬁﬁ fer m&pmm&taz %’mm

We none furthey that afee § iﬂgumg the MOV, and after Ormcle a::krse:m}feé&ed velllingress to consliate,
only then did My, Diokds Tiaally ask for a. ‘“pmm:m stprepaent’ segsding OPCCP's fadings, The
‘position saicnent dnd quesdons e riised ray not setsly you, Burindead of any mexingful
résponse, your forne & letter is o bald sjecdon of and wefuial o éé‘igxgwiwm’zgmmhi? sm:ﬁd Fajrk

fferte At sesplubion. S hug o Semply mots Ahuss of pIOCess AGA Mmote NOREens of @E*QC‘?J
repalatory thg&t}@:’: this time mg&rﬁwg soncilinton. We believe, therafore, that OFCCP
shauld—indsed muse—withday e 50N and angage b reasonable sonrilinton effans,

Segurmie and Apmt from the Toregoing, we aresonceened that puch of OFCCPs rush o dssoe 2o
SCRHE  eatle ol ind mdshpplistion of thie stasidards phicerning rebuzal svidence, and’
mzﬂmg&mmr}n:m ai’ the shernative weans by which s empliopss can respond o ststistical evidence
Erapertisg 1o show sn-imperinisible pay disparity, ‘

* Concabuiily mrd bypetheaeally, 5 contmictor coild B oo mbisd, aven sondudd thay BN finudbs bre 100%
geirrany, aned sl ahing wonld aot ﬂmczz e sbijiboient Boy vepsanabile concili o affpus,
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Exhibit O
Fage 37 of 48



DRREIOK

Jaserte Wippar
e ?9, 2016
Poge 3

fr its seeent cerrespondenge, OFCCP bas mg&aazaﬁiﬂ talen dhe i?i}ﬁziﬁi}ﬁ that Cracle hag falle
provite any “sibstangve rebuteal soalysis” because it did not provide it owi conteasy “statistica]
evidence Indeed, véus Jane 8 leener sk, sategorically diat whae OPCCE chueticizey ox
"*g}mmd viral :’iﬁ:g‘miwm wised by Gliele dre aota sebunal” {omphosts added), and are “peldier x
relevant nor wppropdate response 1o the stiistieal evidédes of systernic-dseritninitlon uneovesed i
cha cmplianes svalustion and disclased in the Ioge™

This is sivaply not o coses smsement of the o, Theee B 08 seguirementi-in Tide V11, Exvotive
Chder 11246 or e idplementing repilations, ot othetwlse—Ibr a 'pagy {:Ea,axg | eich dm_ Emiva B
1 develop i own independent statitieal models In i effon © prove a negativer char & dfd nor

srigame i any pares ur practioe of émmmma& The Jeading employment I teatiies are all in
acoord oo thiz poky

s “Ifthe defenddrr chiosses o challesgs the ;‘:}%&éﬁéﬁfﬁ”ﬁ siniuiiey, chy défindant Wonol ahiligawd
to condwet s orber own stdstical analysis, but taiy sienply dddiess tie Sabs i the
plindffs daen? Waler B, Coonolly, Tr, David W, Pesersan & Mickhnel 1 Connally, T of
S rabistis v Egral Enplyyost G F*’};ﬁ»qrfzng;: Edrigation § 301 (2015),

*  Theemployss may ataipt io rebutte % LalndfPs prima facie cuse i0 nodery of ways.
With respect fyd plnin z;é”%"z statistiesl fumc&ema, the twe most ‘“ﬁi"ﬂiﬁ&ﬂi" rige ‘a?g}wad,f,s aae
rer {13 ekpluio gval dny stamstieat dispaidty 3:3}; for exsmple, {iummﬁﬁﬁhﬁg that the planufls.
staststlenl calevlatony ae based on éagﬁi:}? data, Hawed computanons, or improper

misthiodslopies: or () introduce dlteenarive stasistical piidinde” Bachan T Lindemmans,
1;3‘%&&1 Grossmian & U Geollrey Wainth, Enplymens Digsbuingtion Lew §EHL 5 B11T
(2015,

2 "HE the phinuff Sdcoieds in proving o pifme forde sk of i pattend o plaetiveof
discrionination; [(he défeadant can present Ity pwn siaibticel avidihes ., ﬁ%iés&‘sﬁ;ﬁ%ﬁ}*,-ﬁaﬁ
deferdan canpregsentaneedont and other nomvantivoest evidence tending 1o rebuf the
inference of discrirdamion” or et ¢ j‘}'pzmi fAwwey i the g:&mﬁﬁif’ﬁ evidence . dnclud{ngf
statistics that oanpace the defendint's work foede wooan Innppropiiste genent p{?g&m&t}@m
inclutle pralovant ok, s:acegm:ifﬁ vy the woik foes srarstay, witkise the Miproper deographical
area [or thé televant lhor maikey, otherwise Gl adiguancly i taloe the comprrison to die.
::.gzzﬁ.mg:wmm; démandded by the position’in queston, Bl 1o preseny ddeguace davg on both

sidigs Of the comprinison, fall 1o slimisats pre-Title VI Hisesiminadion Fofm consitdedstion,
stmsply Fall te demonstaté disprity of eatment 1o be sratfsdeally sigaificant due to sinall

SHELISA B RH
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ORRICK

Janetes Wipper
Jone 29, 2006
Pagu 4

pample izl stheswisy, gk contadn vallous other flaws” 19 Lassdy g9 Bapluinens
isrinatbe § B4A312) (2015

S5, 1o, 16 the case Yaw. Jar¥ Bl of Towmstery w United Stats divecey thiae i - plaiouff makes oura
Brineg firk case, M e %:amif:m then shilfts to the wmployes ko defeat the primg fcid shipwing of s
pastorn of practoe by demonsiatng that de {:‘%m&mmmi E pmai’ # erhénamconiai of
isignificane” #33 (.8 324, 360 {3977y, The examples the Supreme Cours offersd of Fowt -
smployer mgghz eii‘“&:mﬁti? gebu did Aot invalve any complicnted compering sunpdcal medels, bt
insread noted dueialo emploversiightsbow .. thar the chimed discroninarory prizn is e
produgtsf gm:wm: hiring miém thiats wolswinl post Acediserimination, o that dasing the period it
fa alleged s Have gmz&uszé 2 discriminatony polizy ic made oo faw ﬁmp&g}wam deisiong 1o justky
the inferencs than lt had dngaged iy sepular p:m,m,ﬁ of disttvananion® 74 Iadesd, the Couis s,
express that while “[thhe employer’s defense must ... be dosignedd o moee the peima fadie fase of the
K i}uwammamg, wle do got . suggest that theee are fmy particulye Hmits on the type of evidenre af
employer may uee Id & 360 46, The Cours s has clasrly held thar statdstieal models can be
ehallenged on thely own mertts, andd thet thew b np ased Baran wzgﬁmm 1o olfer competing:
staristieal proof ln bl

Cans applying tiis Thom et diveedive have condistently niled fhat ziwu,gh chmipeting Statiates Ate
a permdsiiGle fove of sebutial evidence, they pee not recuifredt

*  “The caseseiced by vhe BEOC ro suppeist itsargunient thit Seais bai thé burded of _
cebnitthig Dy seamisnieal ansdysid with thoge mﬁ:m& mrcuenre mnd valld’ dntiiocal svidence did
aiot sate thet the defendant must produce sudh prdencs to sureeed iy rebucting the.
plaintils’ crsy, Tnstead, those casey mdicasad thata a:éﬁimasima: mtmia:f or “s’ﬁ&ﬁ sobided o e

1 i o

,Jsf;‘ﬁ:h T S 1T e Sﬁ'&w 5 yw it msﬁg Rt i "%_sg’ & ._;«»n u_u_%_ w s _af;;,;_i.;
that mmmmi eviduite i only one methind of rebusting o sndstodl aise)” BEOC u Saary,
Besfswk & €, 839 P24 302, 303-04 (7eh Cu, 1958 zfsﬁm&f&; 5 piiited).

w0 PR pered] donae b the gzméé:i;g sase s whats &*’@W%;‘sg an emploves wgst mske tosatisty i
buagclen of g}méwﬂw‘s i pa?z‘:ﬁm wa:sampzm:m:a cave, Tn Thamfers thi 'fir,zmmm Conr stated
thie v dinployres’s busden e oo delearibe ;’?ﬁﬁ}d Fucie showing of v paigern v practice by
'mﬁmwmtmm}g chus e Grutrnmesnd’s pragf i wither iarvicate f:;éﬁ.&;{g‘ﬁiiéfwf A3 US RE B0, 97
5.6 1843 {pophasis added) The ”f?"?h?&;;ix%é fyouds radse s gmmm as to whather thi
Sipuerge Cout :ﬁwuggm the employer's vebutnd evidence foust be directed at the siatsdos
;)imz ofien cunstte the prima facts case of discriminaton ar simply sb the whuseble
presumption of discdminaton dae anses oo those siatdstes. W vhinie t&fm {W.gu_rz el
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CRRERICK

Tanetts Wipper
Jone 28 2074
Paged

thiat the emiployer must pioduce svidence thit i relevant to sebusting ieinferner of
distrisiiination. Mo plaintll car livie dhetypenle evidence thar a defendsat muast prodas 1
zabists prinia facle Cove boyits seleciion of partcnldr evilence w support that tase, . [k is
whwiys open’ 1 2 defendant o mees iy %mmt‘;m of pzfm:ém?:mn by prestnung & dizect m:na{:%: o1
the statisties relied vpon to eonstinne o prime facie case. A defeadant might sndewvor to.
show that the pim;g:aff"s patistics ave ipgcoutase, for mzwgia, denfeoted with avithrmotio eoees,
o lacking in soaristics! signifieance, for etample, bised of tao smalls sample” Usd Stutes
o Cityof New Yark, TY7 53478, 85 (26 Cie. 2013),

& “The BEOC bears the busden of @smb},ﬁs%ﬁsﬁg 3 prives farle case, thevugh use af statisdes or
pther sviddnze, of dispanis bopict berause of o prohibiied Geror. The burden iv noy oiy-
Diefendant oo coneduct By owd analysis to reliui the results moduced by the BEQC Bawed
repost,. Tels suffivient for Defendant vo point out the numercus Billacies 1o [the BEOC
expet’s] ieport, which gidse the specter of pareliabilicy,” BEEOC a Freowan, 961 7. Supp. 2d
783, 799 (D, Md. 2013}, affin pt sb pe, T8 F 3 463 {adh Gl 2015) (grenting simmary
mdmment fo smiplpyed).

Chele’s approach to dis evaluition is snteely consistent with these aothorifies. In tespidnse 6 the
WOV, Omcle songht adtitonsd detall sheing %‘z'&:‘;ﬁm%ﬁm&ﬁf sintisdesl frnlyses that OFECP man,
f‘r{éf&z ra evable & meanigfob dssesament of thoss mmalyses, Oracle alge’ poinied o Varous Eugwmm s
job-relared factar-=incuding skills, performance, trpe of projsct, 3%?&:‘%*&%}’ msp{;mﬁmﬁeﬁ pheime
that explained pay differences berween protioutsr individuals whose expedenges OFCCP's.models
appear toconfets, thﬁ@ﬁgﬁg&g QFCOPY siptlstical vhodels la o g@ammhiﬁ, app ropriste method of
w%gmﬁémgﬁ in rebatal, Anyg contrary siggestion that Otacle wis notengaging in the procsss in good
faith s;ﬁ;ﬁiy rests of v misundessanding of what the law mgm res ol &ma?f}yaz’g zad ﬂ‘lﬁ Busden that

i : S I e E}‘ﬂ?ﬁgg’iﬁ et rrocess i 3 _';.'_ Prarevride oRes sl g
pattess oF practice of discdounation. We hope that g&&s will ﬁ;spmsa with this exoneous view of
she Jaw, wod engage sporopriately sith Qecle’s effouts 1o understand the models on which you seek
o base v pon-cumplinges cane,

Firally, as evidence of OFCCPs continged bad fuith In wischasicieniziog Onele’s position on
coticiiiation, 1 referyou to olir eptall eosfespondenes with Distdes Ditector Atkdos on-Aprll 25,
whers Thad to again correce the Ageney’s blatant misstatements nod edseharcterization regacding
Oracle’s intend o concilinte and the method it proposedto Bollow, Sines you have omirted and may
not ave seen gt gfiwaﬂtmzmgmmmm 1 have sttached it heres {v‘e?;;vmm te Fea Jung Aikios,
Apsl 75, 2016, 551 pam.. Arachment &

OHSUSA AR
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URRICK

Jengtie Wipper
June 28 2014
Page 6

Tn soen, we believe the SCN shoudd be withdrown and OFCCP shonld uadevski rensanabls
condilipton as feqidred. Oencle, for its pary, continues o rémadn compliant nad souds ready dod
willing ro engape in tasprepnt and mitemciive dinogue w resolve thisevaluation: Ang such
dintogue should include, 22 1 miniun and as o sertiog poiote specific proposal by JFCCR
separding the myoostry welef I believes I due to particdlar Bentfied Individuads, snd a proposed
vonciliation sgresment '

Veiy gruly yous,

B, hindgcsion

Attachmens

OHBISATOEAETIR
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Sinizcaleo, @&ré;. K.

From: Solicales, Gani R

Sent: hignday, Agrll 25,2006 $45 PM
T Atidng, Heg hang B« OFCCR
Subject: HOCAMAprih 73 lettar

Hi Hea ﬁmgg

'm back in the office for a ?@w days belween my house move these past
several days and leaving for Hong Kong. | did read your Aprit 21 letter and
find my%?? immediately dismayed by the very first substantive senience of
your letter (.2, the second sentence of tha letter) and fesl m@mmiém to
address an immediate concern regarding the conciliation process.

The Agril 21 letter, referting ¥ me and my | fetter-of April 11, states, in g&m
as follows:

You reject the Agency's request to meet and engage in a good faith and
fimely conciliation discussion. ..

Misstating a%_‘;sf;i mischaraclerizing my words is neither useful nor appropriate,
"Good falth” includes, and is not imited 1o, accurate representations of what

sach party has spoken or written,

| rapeat again what | wrote in the last paragraph of my April 11 ietter:

Far the reasons staled above , we believe the invitation for a face-to-
face ma&fmgg would Hkely be p @aiue Wa are also concerned abaut
ﬁmgag ng i a face-io-face it} ague given thal the region has misstated and

mischaracterized other in-person interactions going all the way back to the

Enfrance conference. Unilwe fave reason io believa there wWolld be &
more acourais and forthrioht exchangs, we beli ieyve it bast to have writlen
communication”. (emphasis added)

iﬁ?’;‘%ﬁ.}ﬁunm&%y* ihe ?ﬁrégaingg @’m;ﬁy uﬁd@mmm% my m%%wmi until the.

m%w&at@maﬁma itis b@gi to have aii ﬂ{;mmammmm regarding the
concilialion process documented.

ATTACHMENT A
.i.
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Moreover, the Agency's own FOCM expressly contemplates such various

swritten methods, Sae FCOM, Section 8601,

As | mentioned In my sarlier emall during my move, | will get back 1o you
upon my return from Hong Kong with gn expected date-for @ responge.

O

WRRICE

GARY R, SIMSCALOD

Adtarmapatd s

DRI, HERRINGTON S SUTRURFE LR
T Ciivich Buliging Co
S50 Moieed Htoest

San Frangdues, G4 S00600

vt A 15 P T GELY

x #1318 P I8TER
grafvlsnuicodioni. sore
iR Lt

R B

s oy Blog sl weag Aok BEnpoympiBleg oo
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U8, Departimant of Labor Cffice af Federal anir&g:t i:&mgﬁ sam‘;& ngrﬁma :
o o ﬁ Paclic Regional Office
- 80 Sevanth Street, Sulte 13»:3{}8
San Franciseo, CA 34103

September 23, 2016
Sent vig Electronic Muil

Gary R. Siniscalco.

Orrick, Herrington & Smchffa Lip
405 Howard Street

San Francisco, CA 94&&&266?

Denr Mr. Sinisealeo:
Thank veu for yﬁur Septernber 21 resporise.

As an initial matter, you.continue 1o misstate the fucts and the law relevant to this c@mpiianw evaluation.’

- Forover six months, the Agency hiag m;;a:a%ediy requested a “substantive rebutial apalysis” hased upon:
statistical evidence from Oracle. ¥ s faw from a “shifting position.” (See OFCCP correspondence dm@d o
April 21, 2016, and Show Cause Notice issued on Jone B, 2016}

' Such a rebuital anglysis is required and routinely provided by other’ Gontrattors, without ohjection, in
response to systemic diserininstion vmlatwns issued by the &gﬁmcy Indesd, wsi:h@ut rebutial evidence,.
the Agency may conclude that fions exists, ami the mﬂ}aﬁaﬂs ﬁzand

Even & cursory review of the record here severely undercuts yc:ﬁ.xr clatim that = thereis no guestion that

© Oracie has vebutted the Agency's fi ?;ez’mgs * Mo rebutial evidence exists in the record from Oracle. You
pite your April 11 correspondence. in vour recent September 21 correspondence, but that ﬁve»paga letter
offered no evidence. Tt included only two paragraphs related 1o the substantive discrimination viclations
at issue, which merely demanded additional information from the Ag&ncy You gecompanied that Jetter
“with an additional 57 questions for the Agency (which soughi predominantly irrelevant, privileged, or
premature information). Monstheléss, the Agency responded to many of your questions within 2 two-
week period. In response to such cooperation, Oraclé has continued to withhold any substantive rebuttal
analysis or fmdan@a, for w@r $IX m&nths irom &m Ag@ncy

‘Samiaﬂy, j;,mnr May: 25 mnmponéeme offers no rebuttal ewdenca On page 2.0f zhe 3etter ou smt,e.:

~that-“Oracte—conld-make-#-very-clear-thit those findings-werg based-omartificial-groupings filled with — :

emplovees whe ‘were not similarty situated for Title VI purposes, Or even cam?ambie under Oracle’s -
:camgmﬁsatxf;m system a5 required by ereacﬁwe 377 However, ysu prwuied g awdfmm to supgwrt the
“statemnent,

1 Transparent aﬁempts v mﬁmfaemr& prmad&wai deficiencies Where nong axzﬁz lack: goad faith.
Meoreover, as explained in OFCCP's Tune 8, 2016 comespondente and exylicﬁiy in the FCOM, the FCOM.
does not create legal fghts for contractons. Accordingly, the Agency will mmmuﬁ to redifect all pmes
mnunmcatmm 1o the gysima dxsmmza&m waiaimnﬁ at igane: _

*See, e.g. Segar v. Sm;xk ’?38 F‘Zci 1249, 1288 D (ZW 1934}, ceit: denied 471 U'S. 1115 {1985}

{When an emplover “...introducad né evidence to support its purg@x’iﬁxi nané;smmmawry explanation,
this mbuttal failsas a matter of law.”),
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x M@mw, gm page 6 i)f the same Jeiter, ¥ou state: “mamgam van@zmiy (}Wi}ﬁﬁ o mnge Q’f }%amm foot

| OFCCP's simpligtic time-at-Oracle and. total work experience) welevant to assessing sctual pay-

L gomparalors it Oracle” However, you did not pmvade Hiry. evidence dmmimﬁmg whmhax my fw.:mz me
the “range of fas::mm” wmis;% acﬁ;aliy shme t}ie giatmnm} results in favor of meie o

' Finally, oA page 17 csf the sama etter, you_ @r@mfe a %fﬁw mhm‘ mmgaﬁwns foﬁﬁut gﬁppamng e
_ _:wzﬁem& YQ}E} do the same in your Jm;e 29 mrrespmmieme H@Wﬁ%’r, cehort a@mpamsezm and

Ag&m the Agmﬂ}! E‘ﬁ{;ﬁiﬁﬁﬁﬁ that @maﬁ& eﬁ:hm: {;} mmeﬁe ti'xe vm?atmns, {i‘i} c@n&eﬁ& Wy m?mﬁal mfzdame-
exists {particukarly as only Oracle has access 1o all cmpiament fecords potentially relovant to this review™ o~
. afthis stage), or (i) provide # substattive émaiysw based upon statistical ev;deme fmm {}mxzi@ 3 r@mrds__ S
' msp@ndmg tor the Notice ﬂf Vmiaﬁm}s and acwmpaaymg ﬁitaehmmt (N{}V}

B i&kﬁ: i%m w;dﬁﬁw fo&f@d in the NOY, {}mﬁ@ g m%auimi ana}yszs shgu%ﬁ desm%}f: iﬁﬁ stame:!;mai i‘ﬂ{)ﬁi&} o
analysis and resulis based upon (}raei& s emploviment records and other evidence.® It _3&@;;1&_ alsy degeribe
'-&ii:waﬁa&% nchaded dnd emh;dsé ﬁam, th&: mgﬁmﬁ@a .&n’&‘éyﬁég; ai}.ﬁwmg QFQC?; to seg:z;}ﬁé:a%;;e; _fhém;?_

g s?ee 2.2, i:‘ap@m v, Ktz & Besthoff, e, T E. 2@ 647, 853654 {qm {:w gggg}, cext (imgd 466118,
921984} “defendant must do more than taise theorétical ohjectibns to the dota or statistical approach
 taken; instead, the defendant should demonstrate how the errors affect the resuls™):; BEOC v, Gen, Tel
Cuy B85 F.2d 575, 579382 (9th Cir, 1989), cert. denied, 498 1. S: 950 (19903 (*[Tihe defendant cannot.
mim% an inferénice of discrimination by merely polnting: to ﬁam in th@ ;:ﬁamisz 5 btahsﬁzicg ”} 3&3&?@?@ :
w é?‘rzzﬁay, 4’?3‘{} 5. 3&5 395400, %3»4@&%&, 4 {i%ﬁ) Q- _ Y

* See, e.g., Int'l Bhd, of Teamsters v, i}'mmf Sﬁamg %31 {} 8. 324 (1?‘?’?} {Xn ﬁm habx}xiy ;ﬂ;:ase: sz;sf B paﬁem o
and. prectice case, “the foous Bﬁm will not_ be on individual hiring décisions, b oo a patien of
diseriminatory decigionmaking.” ... The' i:%wmmmz 15 not required to offer evidence ! “that cach Erson.
fe:;rr wh@m it Wiﬁ uitmieiy we:k ra%hﬁz{' was a sfmzm of ti}e mrpigyer 3 é&sﬁmmnamxy gmimy ”} :

Ab a f@mmgry ’ﬁm N(}V gr{mdes ﬁhﬁ rmuim a::f {,}i« {Zi;i”ﬁ &%ﬁtzgtmai miysw thsh are Wazﬁuabm@ the_
RG $§:amiard dmfm’imm &mm a; w;dﬁmw af z»ysﬁmmc émmmat;ﬁm mdmim,g‘ S

e pross dxspzmtm& «agazm& ‘nan»Asgazz &g}pimants yar&msﬂmﬁy Afﬂbm ﬁgmmaﬁ }%;spmzc ami. R
o White applicants, at -8, «14, and -80 standard @evimsms, respectively, § in recrniting practices; .
# - progs disparitics againgt 0t Asii spplicants, parficidarly African  Aperican, Hispatag and
- White applicants, 8t -4, ~3, and ~28 standard deviations, respectively, in hiring practices; and -

" e gross disparities against Aftican American; Asian Amerioan, Awerican and Temale wzpimyﬁ@s at
T «23 mé.fi, ks amf «&4 s;‘am?m? gﬁéygm’wm mp@@wﬁy; in mm@m&mﬁ pms;ﬁm% o

& Sm 3 g s N{}“V atp. 2 {Q%Qiﬁ? mndzmwf; an . ma}g’ms af QMGLE*S appEmmt x;iam :emd approptidie
workforoe aveilability statistics” [which is Iawr dsﬁn@d as] “... Hofware Developers, Applications &
Systerms Software Ocoupation in the United States 18 based apaﬂ 2006-2010 Census andor 20132014
DOL, Buresy of Labor Stutisties’ Lab@r Forcs Statisties.™); dnd Attachuwent A at p. 13 (SOFCCP
_s;ﬁ}ﬁductaéi stutistical snalysis of the emplovinent réeords Oracle Americn, Ine. (“Owcle”) provided fo
OFCCP during lis equal employment ppportanity investigation of Oracle’s. facility. in Redwood Shores,
Catifornia... Oracle. provided OFCCE with one year of compensation dats t%;aﬁ maiﬁfiad {Z}mc}ﬁ
g mpim’%m who W@m mﬁ;&}ay@& dtthe mkwam fmﬂz@ onJ zmmary 1 Zﬁlé 7 :

7 fgﬁ’&‘ 2 g ﬁtmammt ,é% at g} 1-3 {“‘{}}*ﬁﬁ? ma?ymi C%m@l@ m‘xpiﬁym& mmpensaﬁﬁn dm By i}mf:k:
_ jﬁb ﬁmciim’i umg a mmci&i “that maiﬁ&@ﬁ the mmm% Eé:}g. of mmi &ai‘zry as a. éepm{iem vamhi@ and
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Wa again mu%i th;s mimml amiym at imsi ﬁmr bixmmss ziays ‘é:;e.fma my i:immémizm mmmg i : .
~ ensure the- meatu:sg zs ev@ﬁm&aﬁ 48 }iﬂl haw: s&at,ﬁzd r&pmﬁeﬁi} i 50 ;mpwm m ﬂw pmwss e

- Witk wspact fo the mmzhaimn meamig ihe Ag&ﬂay g ahng@d it schodule. ’sa acuammoéatﬁ ys:-m*
_ pmgmsﬁci dam ﬁf f}cmif:;er &.: Wﬁ fare av&;iabie i}ﬁtwaﬁn % {3{3 AM - ii 30 Aki ofi that ﬁm@

We imk f{}rwarfi ta ﬁm meetmg

_ gms:m:iy,

0% Hiea Jusig Atidins

aoooumted for d}ffmmas in mpiayws gmtigr wark fmpmmm Bt Omi&: wmﬁs; @xymmw prior o,
Oracle, ﬁzﬁ»ﬁmﬁa@mwﬁzmzﬁ smi’uﬁ, exempt status, gk}isai mx“w level, 3;}% spx—:s:mity, aﬁd 3{;6 niif:«* ”}
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Erom: Shniscales, Gory R,

To Alidng, Hea Jung K - OFCER
Ced usna.schwman@orade.cony Shauna Holmaen Hatrles
Subject: CrackefHQCA - Repl;y to OFCCP"s September 23, 2016 correspondence
Date: Monday, Qctober 03, 2016 12:24:29 PM
Attachments: mage00d.ong
nagsian. pug

Dear Hea Jung, this replies to your September 23 letter, emailed to me by Ms Sara Hadsell,
Executive Secretary to the Regional Director, late Friday, September 23 at 5:10 p.m. As you
know, I was not in the office at all that week. I did respond to your September 28 email where
I confirmed the October 6 date at 10:00 a.m. 1 still owe you natnes of attandws I will get them
to you later today or early Tuesday.

Your Septernber 23 letter raises many of the same issues and assertions, and cites case law,
which I believe we have addressed previously. However, there are two new items of note that
I do want to address.

The first is referenced in the 2d paragraph of your letter. You state “...a rebuttal analysis is
required...” affer an NOV is issued and presumably prior to any conciliation meeting. We are
aware of such a process that is typically offered by OFCCP at the PDN stage (which OFCCP
skipped), and during or after an on-site (as described variously in OFCCP proncuncements,
including FAQs, e.g. “The contractor will be given an opportunity to timely provide additional
information to be considered.”). We are unaware of any such requirement post-NOV; please
provide the cite. Oracle, of course, reserves the right to provide responses or "rebuttal” as may
be warranted and appropriate during conciliation discussions. If, however, OFCCP wishes to
revert to a PDN stage, or even an exit conference stage, we would be happy to appropriately
address issues or concerns identified by OFCCP's evidence in response to a PDN or an Exit
contference.

Second, in addition to what we have already stated regarding our view of the FCCM, and
Oracle’s expectations and concerns about the Agency’s failure to follow a fair and reasonable
process, [ refer you to the just completed report of the United States Government
Accountability Office (GAO, September 2016). The Report states at page 22, as follows:

“In 2014, OFCCP issued a revised Federal Contract Coinplian&e Manual to provide both
_hew and experienced compliance officers with the procedural framework. for executing

quality...compliance evaluations.”

It 1s evident that the national office of OFCCP, in representations to the GAQO and to Congress,
believes that the FCCM requires its field staff to utilize process and procedures that will result
in gualitv reviews and any resulting NOVs. Oracle, and all contractors, have a reasonable
expectation and may reasonably rely on the field compliance staff’s knowledge and use of the
FCCM specified procedures and processes in the course of a compliance evaluation. We
believe that the unfortunate lack of quality that we have documented has operated to prejudice
and deny Oracle its due process rights; its ability to adequately and timely address Agency
concerns; and to engage in a reasonable interactive process during the compliance evaluation
and before 1ssuance of the NOV by Mr Doles.
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Oracle and I look forward to meeting with you on the 6th to commence conciliation
discussions.

Gary . Siniscalco

Attornay-at-law

Drrick

San Frangisco &5

T +1-415-773-5833
grsiniscaico@orrdck.com

NOTICE TO RECIPIENT | This e-mail is meant for only the inferded recipient of the ransmission, and may be a
communication privilegead by law. if you received this e-mail in arror, any review, use, dssemination, distribution, or copying
of this e-mail is siriclly probibited. Please notify us immediataly of the error by retumn e-mail and please delate this message
friore your system, Thank you in advance for vour cooperation,

For mare information about Omick, please visit iffpwww orick com.

NOTICE TO RECIPIENT | This e-mall is meant for only the intended recipient of the kansmission, and may be a
cormmunication priviieged by law. If vou received this e-mail in error, any review, use, dissemination, diskibution, or sopying
of this a-mnail is strictly prohibited, Please nofify us immediately of the error by relum s-mall and please delefe this message
from vour system. Thank you in advance for your cooperation,

For mora information about Orrick, please visit ilip. Awww ooick.conm.

4N

Lk iCETGRﬁCé?BEN?iTﬁ!S =mail-g-meant-toro ify Hre-intendead n:;\,e';;;\ rt-of-the-trensmission-and-m 1 bera
cormmunication priviteged by law. If you received this e-mail in error, any review, use, dissemination, distribulion, or copying
of this e-mail is strictly prohibited. Please nolify us immediataly of the error by retumn e-mail and please delele this massags
from your system. Thank you in advances for your cooperation.

For more Information about Ormick, please visit fitowww ardcl com.

NGTICE TO RECHMENT | This e-mail is meant for only the intended recipient of the fransmission, and may be a
communication privileged by law. If you reselved his e-mail in arror, any review, use, dissemination, disiribution, or copying
of this e-mall is strictly prohibited. Pleass nolify us immadiately of the ercor by retum e-mall and please delets this message
from your system. Thank you in advance for your coopearation.

For mare information about Qrrick, please visit Atp/Awww, orrick.com.
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From: W ot - OF

Ta: Sinigealeo Gare 2

Cor juanaschurman@aracle.copy Shaung Holman Hardes; Conpell, Bdn M, Chades Myalundi; Ellssoph, Tan - SOL;
Bramer, Lauta - S0L

Subiect: RE: QRACLE/HQCA - CONCHIATION MEETING

Date: Friday, Octeber 07, 2016 4:57:27 PM

Atzachmaents: imagedileng B
Iragednd. pog

Dear Mr. Siniscaico,

Thank you for your message and your time yasterday. We share your interast in moving forwardin a
cooperative and productive manner, We look forward to your response by October 27,

Regards,
Janette Wipper

From: Siniscalco, Gary R, [maiito:grsiniscalco@orrick.com]

Sent: Friday, October 07, 2016 8:41 AM

To: Wipper, Janette - OFCCP

£ juana.schurman@oracle.com; Shauna Holman Harries; Connell, Erin M.; Charles Nyakundi
Subject: CRACLE/MHQCA - CONCILIATION MEETING

Dear Ms Wipper, thanks again to you and your team for the
meeting yesterday.

While we do believe that Oracle has been prejudiced in
numerous ways as we have described over time; lan’s
observations about putting aside and moving beyond the
contentious history were well-taken. |

We all feel the conciliation mesting was very productive, and
moved both sides in a positive direction. We’re hopeful that we
can continue to move forward positively and cooperatively.

Gary B, Sinisgaleo

Aty

Lrick

$an Francisce ¢4

T +1-415-773-5833
grsiniscatco@artick.com

Branioement Biog

HOTICE TO REGIPIENT | This e-mafl Is meant for only the intendad recipient of the franamission, and may be a
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communication privilaged by law. If you received this e-madl in error, any roview, use, dissemination, distribution, or copying
of this e-mall is sticty prohibited. Pleass nolify us immediately of the error by raturn e-mall and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Owrick, please visit fffpdene.orrich.com.

HOTICE TO RECHPIENT | This e-mail is meant for only the Intendad recipient of the transmission, aind may be a
sommunication privileged by faw. i you received this e-mail in ervor, any review, use, disserination, distribution, or copying
of this e-mail s stricily prohibited, Please notify us immediately of the error by retum e-mall and please delete this messags
from your systam. Thank you in advancs for your cooperation,

For more information about Orilcld, please visit itip i, ordok.com.
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