U.S. Department of Labor Administrative Review Board
200 Constitution Ave. NW
Washington, DC 20210-0001

IN THE MATTER OF:

KENNETH MCDOWELL, ARB CASE NO. 2022-0046
COMPLAINANT, ALJ CASE NO. 2020-STA-00054
V. DATE: February 14, 2023

EAGLE INTERMODAL, INC.,
RESPONDENT.
Appearances:

For the Complainant:
Kenneth McDowell; pro se; Matteson, Illinois

For the Respondent:
Sean Fagan; M&<J Eagle Intermodal Logistics; Chicago, Illinois

BEFORE: PUST and BURRELL, Administrative Appeals Judges

ORDER GRANTING RECONSIDERATION, VACATING DECISION AND
ORDER DISMISSING PETITION FOR REVIEW,
AND ESTABLISHING AMENDED BRIEFING SCHEDULE

PUST, Administrative Appeals Judge:

This case arises under the Surface Transportation Assistance Act of 1982
(STAA) and its applicable implementing regulations.! Kenneth McDowell
(Complainant) filed a whistleblower complaint against Eagle Intermodal, Inc.
(Respondent) for alleged retaliation. On May 26, 2022, a United States Department
of Labor Administrative Law Judge (ALdJ) issued a Decision and Order (D. & O.)

1 49 U.S.C. § 31105(a); see also 29 C.F.R. Part 1978 (2022).



dismissing the complaint based on her finding that Complainant did not engage in
protected activity.2

Complainant appealed the ALJ’s decision to the Administrative Review
Board (Board).3 On June 16, 2022, the Board issued the Notice of Appeal and Order
Establishing Briefing Schedule (Briefing Order). The Briefing Order required
Complainant to file an opening brief by July 13, 2022. On July 18, 2022,
Complainant filed a consent to service via email.# Complainant did not submit an
opening brief as ordered.

Consequently, on September 14, 2022, the Board issued an Order to Show
Cause ordering Complainant to explain why the Board should not dismiss his
appeal for failing to timely file his opening brief.5> The Board cautioned Complainant
that if the Board did not receive his response and opening brief on or before
September 28, 2022, the Board may dismiss the appeal without further notice.6

Complainant did not file a response or an opening brief as ordered. As a
result, on October 20, 2022, the Board issued a Decision and Order Dismissing the
Petition for Review as Complainant failed to respond to, and comply with, the
Board’s orders.”

On October 20, 2022, Complainant emailed a request for reconsideration to
the Board, asserting that we should reconsider our decision because he did not
receive the Board’s orders either by postal mail or email.® Specifically, he asserts
that he was not provided any notice with regards to the dates July 13, 2022;
September 14, 2022; and September 28, 2022.9 He requests that the Board
reconsider its decision dismissing his complaint as he did not receive any
correspondence regarding his appeal until he received the October 20, 2022
dismissal.

The Board will reconsider a decision and order in certain circumstances.
These circumstances include whether the movant has demonstrated: (i) material

2 D. & O. at 28.

3 Complainant’s Petition for Review.

4 Complainant Consent to Email Service (July 18, 2022).

5 Order to Show Cause at 1 (Sept. 14, 2022).

6 Id. at 1-2.

7 McDowell v. Eagle Intermodal, Inc., ARB No. 2022-0046, ALJ No. 2020-STA-00054

(ARB Oct. 20, 2022).
8 Complainant’s Petition for Reconsideration.

9 Id.



differences in fact or law from those presented to the Board of which the moving
party could not have known through reasonable diligence, (i1) new material facts
that occurred after the Board’s decision, (i11) a change in the law after the Board’s
decision, or (iv) failure to consider material facts presented to the Board before its
decision.!0 Critically, the Board has repeatedly stated that the foregoing
circumstances are not exclusive, and a complainant’s inability to satisfy one is not
necessarily fatal to a reconsideration motion.!

The particular circumstances presented in this case justify granting
reconsideration and proceeding with this appeal. Although the Board’s records
indicate that the Order to Show Cause was emailed to Complainant at the email
address to which he consented to receiving emails, the Board is unable to confirm
that this order was mailed to Complainant as well or that Complainant actually
received the sent email. In addition, we note that Complainant has previously
complied with all deadlines and responded promptly.12 Thus, given the unique
circumstances of this case, we find that granting reconsideration is appropriate in
order to allow Complainant to proceed with his appeal.

To ensure compliance with future deadlines and orders, Complainant is
directed to familiarize himself with the ARB’s Rules of Practice and Procedure, 29
C.F.R. Part 26, available at https://www.dol.gov/agencies/arb/resources/rules and
urged to register for electronic filing and service through the ARB’s Electronic
Filing System (EFS) available at https://www.dol.gov/agencies/arb/arb_efile.
Complainant’s registration and participation in the EFS system will prevent any
future issues regarding receipt of the Board’s orders. Complainant’s failure to
comply with the Board’s Rules in the future may result in sanctions, including
dismissal of his appeal.

Accordingly, we GRANT Complainant’s Request for Reconsideration,
VACATE the Board’s October 20, 2022 Decision and Order Dismissing Petition for
Review, and reestablish the Briefing Schedule as set forth below.

10 Trivedi v. Gen. Elec. and GE Healthcare, ARB No. 2022-0026, ALJ No. 2022-SOX-
00005, slip op. at 2-3 (ARB Oct. 28, 2022) (Order Denying Reconsideration) (citing Klein v.
Bank of Am., ARB No. 2022-0016, ALJ No. 2020-SOX-00039, slip op. at 2-3) (ARB May 19,
2022) (Order Denying Reconsideration)).

1 Fernandez v. SAP Am. Inc., ARB No. 2022-0033, ALJ No. 2022-LCA-00005, slip op.
at 2 (ARB July 5, 2022) (Order Denying Reconsideration) (citing Govindarajan v. N2 Servs.,
Inc., ARB No. 2020-0032, ALdJ No. 2020-LCA-00001, slip op. at 2 (ARB May 25, 2021)
(Order Denying Reconsideration)).

12 See D. & O. at 1; Complainant’s Petition for Review.



BRIEFING REQUIREMENTS
A. Briefing Schedule

o Opening Brief: Within 28 calendar days of the date of this Order, the
petitioner must file with the Board a supporting legal brief of points and
authorities. The Opening Brief may not exceed 50 double-spaced

pages.

o Response Brief: Within 28 calendar days from the date of service of
the petitioner’s Opening Brief, the opposing party may file with the
Board a Response Brief in opposition to the Opening Brief. The Response
Brief may not exceed 50 double-spaced pages.

o Reply Brief: Within 14 calendar days from the date of service of a
Response Brief, the petitioner may file with the Board a Reply Brief. The
Reply Brief may not exceed 20 double-spaced pages.

No additional briefs may be filed without the prior written permission of the Board,
issued by Order.

B. Motions and Responses

All motions and other requests for extraordinary action by the Board
including, but not limited to, requests for extensions of time or to exceed page
limitations, shall be in the form of a motion. Motions and responses to motions may
not exceed 30 double-spaced pages.

C. Appendix and Exhibit Filings

The Board already possesses the entire record. It is not allowed for any party
to file the entire record as an appendix or exhibit. Parties are only permitted to file
an appendix containing specific cited portions of the record relied upon in a party’s
accompanying filing.

Any filed appendix shall consist only of well-labeled excerpts from the record
that are directly cited in the brief, motion or other filing accompanying the
appendix. Parties may not include in an appendix any evidence not already
contained in the record, without prior written permission granted by Board order.



Parties seeking to file new evidence must file a motion with the Board with
supporting argument. The Board retains the authority to reject any appendix or
exhibit filings that do not meet these requirements.

D. Page Limitations

The page limitations set forth in this Order do not include cover pages, tables
of contents, tables of citations, signature blocks, or certificates of service. A motion
to exceed an identified page limitation must specify why additional pages are
required. Such motions will not be granted except in extraordinary circumstances.

If a brief or motion is filed without approval that exceeds the stated page
limitations, the Board may, with or without notice: (1) refuse to accept the filing; (2)
strike the filing with leave to refile a compliant filing within a specified time; (3)
disregard the pages of the filing that exceed the page limitation; or (4) issue any
other appropriate order, including the issuance of sanctions.

E. Required Format:

All pleadings, briefs, and motions must comply with the following
requirements:

o 12-point, 10 character-per-inch type or larger font
o Double-spaced

o Minimum of one-inch margins

. Capable of being printed on 8.5- by11-inch paper
SO ORDERED.
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TAMMY L. PUST
Administrative Appeals Judge
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THOMAS H. BURRELL
Administrative Appeals Judge






