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FINAL DECISION AND ORDER 

This case arises unde,r the, Energy Re()rganization Aet of 1974 (ERA), as 
amended, 42 U.S.C. § 5851 (2005), and as implemented hy regulations codified at 29 
C.F.R. .Part 24 (2019). The Compillinrmt, Laurent ,J. Brown, filed a complaint with 
the Occupational Safety and Health Administration (OSHA) alleging that his 
employer, BWSR, LLC. the ReHpondent, terminated his employment after he 
engaged in protected activity, in violation of the ERA's whiHtleblower provisions. 
OSH..A.. found that there was no reasonable cause to believe that BV.'SR violated the 
ER.A's whistleblower provisions because Complainant did not make a prima facie 
showing that his work refusal was protected activity under the ERA. Complainant 
requested a hearing before an Admmistrative Law Judge (."i.LJ), who granted 
Respondent's motion for summary decision because Respondent is not an 
"employer" under 42 U.S.C .. ~~r:il(a)(2). 1 We affirm, adopting and attaching the 
ALJ's order. 

Order Grunting RcspomlcnL's Motion for Summary Dccidion at 3-4 (ALJ ~1.ay 13, 
1019). 
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,JURTSDICTION AND STA ... '\/DARD OF REVIEW 

The Secretary of Labor has delegated to the Administrative Review Hoard 
(ARB) authority to review ALJ decisions in cases arising under the ERA and issue 
finnl agoncy decisions in these matters.~ The ARB reviews an A.LJ's grant of 
summary decision de novo, applying the same standard that ALJs employ.3 
Pursuant to 29 C .. F.R. § 18.72 (2019), summary decision must be entered if the 
pleadings, affidavits, material obtained by discovery, or matters officially noticed 
show that there is no genuine issue as to any material fact and that a party is 
entitled to summary decision. 

DISCUSSION 

Upon review of the ALJ's grant of summary decision, we conclude that it is a 
reasoned ruling based on the undisputed facts and the applicable law. The ALJ 
properly concluded that Respondent falls under the exclusion in the statute at 
§5851(a)(2)(ll) such that it is not an employer under the ERA because it is a 
subcontractor covered hy Executive Order 12344. Thus, the ALJ properly concluded 
that Respondent has e~tablishcd that there is no isdue as to a genuine issue of 
material fact and is entitled to summary decision as a matter of law. 

Accordingly, we adopt and attach the ALJ's Order Granting Respondent's 
.Motion for Summary Decision. 

SO ORDERED. 

2 Secretary's Order No. 1-2019 (Delegation of Authority and Assignment of 
Rc~pons1bility to the Administrative Review Board), 84 Fed. Reg. 13072 (Apr. 3, 2019). 

' Siema.szko v. Fir~tEnergy Nuclear Operating Co., Inc., ARB No. 09-123, ALJ '.'<o. 
200.1-ERA.01:-1, slip op. at :-i (ARB Feb. 29, 2012). 
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ORDER.GRANTING RESPONDENT'S MOTIQNFOR SUMMARY DECISION 

This is a claim arising under employee protection provmons of the Energy 
Reorganization Act of 1974, 42 U.S.C. § 5851 r'ERA" or the "Act''), and the implementing 
regulations (29 C.F.R. Part 24). Laurent Brown (''Complainant") seeks recovery from BWSR 
(~Respondent'") fur retaliation resulting in his terminaiion on January J 7, 2018. 

Procedural Hisrorv 

The Complainant filed a a.,mplaim with the ()ccupMional Safety and Heallh 
Administration {"OSHA") on or around Jone 28, 2018, alleging that he was wrongfully 
tenninated from Iris employment at BWSR in retaliation fur refusing to provide "door guard" 
training to 4 individuals based on !he bclieflhat the actioru. would violate written safety policies 
for the training of building guards. On January 4, 2019, OSHA sent Complainant its findings 
dismissing the claim, finding that the Complainant could not establish a primafade case of 
retaliation. The findings state that the "Respondent is an employer within the meaning of 42 
U.S.C § 5851.~ On January 13, 2019, the Complainant timely filed an objection to OSHA's 
findings and rcql.le!ted a hearing before the Office of Administrative Law Jud~. 

On April 24, 2019, the Respondent filed a Motion for Summary Decision arguing that it 
is not a covered ffllployer Wider the regulalioru because it is a suhcornractor to the Department 
of Energy ("DOE") covered under Executive Order 12344 ("ER. Mot.~). In support of its 



Motion, the Respondent submitted a declaration from BWSR's President, David M, Brown Jr, 
("Brown Dec,"). On April 27, 2019, the Complainant filed a Memorandum in Opposition to 
Respondent's Motion fo,- Summa.y De<:ision. arguing that the Respondent was a covered 
employer based on OSHA's statement in its Ja,,uary 4 201 9 fmding-;. CCL. Resp.7. 

Finding of Undisputed Facts 

The Respondent is a subcontractor to Flunr Marine Propulsions, LLC ("FMPn). (Brown 
Dec. 1 4). Prior to 201&. the Respondent was a subcontractor fur Bechtel Marine Propulsion 
Corporation ("BMPC''). (Brown Dec. FT I). BMPC and FMP are contractors for the DOE 
Oflkc of Naval Reactors. (Brown Dec. 1 4, FT \). The Office of Naval Reactors is a 
~i>~ together with the.US. Navy, has the responslbllity fur the opemtion of 
the U.S. Navy's nuclear propulsion program, fonnally the Naval Nuclea, Propulsion Program 
{"NNPP''). {Brown Dec. 'i' S). This authority was given to the DOE in Executive Onb lll44 
Sec. 5, and codified into law at 50 U.S.C. § 2511, 50 U.S.C. § 2406 and42 U.S.C. § 715&. As a 
subcontractor fur BMPC and FMP, the Respondent provided decomaminalion and 
decommissioning and facility upgrade coostni<:tion at four '.'lava] Reactor Facilities, including a 
facility in Idaho FaHs, Idaho. (Brown Dec. 'f 6). The Idaho Falls Sa,-al R<actor Facility houses 
the Expended Core Facility, wbere spent nuclear fuel frOOl Sa>-·y .-cssds is contailled. Id. The 
Complainant was employed by BWSR Imm Man:b 2, 2015 lllllil llllUIIIIY 18, 2018. (Brown Dec. 
, 10). 

Standards b: Summa,.· 0 -@ "I 

Summary decision is approprialt •-hm the pleadings, affidavits, material obtained by 
discovery or otherwise IN" matters officiall}' DDti,;,cd sbo9,· !bat 1hc,-e is no genuine issue as to any 
material fact and that a party iscnlilkd to ;;q1+1w, -k:l:isioa- 29C.F .R. §l&.72. In response: to a 
motion fur summary decision 1he nc,n-,movmg pmy mus1 support .., assertion that a fact cannot 
be or is genuinely dispded by citing to "pa,ticular pUlli of IIWl:rials in the record, including 
depositions, dOCIIDICllb, elediooically stored information, affidavits IN" declarations, stipulations 
(including those made fur purposes of lhe motion only), admissiom, interrogatory answen, or 
Olher materials; or by showing that the mataials cited do not establish the absence or presence of 
a ~ dup\111:. or that.an lldverse_parf)L..CaDDo! produce--admissible. e,,idence. to support the 
fact." 29 C.F ..R. § 18.72(<:)(l). In deciding a motion for summa,y decisiru,, the fact finder lllUSt 
view lhe facts in the ligl!t most favorable to the non-moving party. Huwle/1 v. Birkdale Shippir,g 
Lil., 512 U.S. 92 (1994). The moving pany bears the burden of proof; though the opposing party 
"may not rest upon mere allegations or denials in his pleadings. but must set forth specific facts 
showing that there is a genuine issue for trial.tt ANierwr, v. Libuly Wbby, Inc., 477 U.S. 242, 
248 (19&6). 

Disfuss;on Md Applicable:; Law 

42 U.S.C. § 585l(a)(l) prohibits an employer from discharging or otherwise 
discriminating against an employee with respect to his compensation, terms, conditions, or 
privileges of employment because engaged in protected activity as described in the regulation. 
The regulation goes on to define an "employer" as: 

. 2. 
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{A) a licensee of the Commission or ofan agreement State under section 274 of 
the Atomic Energy Act of 1954 (42 U.S.C. 2021); 

{B) an applicant for a license from the Commission or such an agreement State; 

(C) a contractor or suboontraclor of such a licensee or applicant; 

{D) •contractor"' subcontractor of the Department of Energy that is indemnified 
by the Department under section 170 d- of the Atomic Energy Acl of 1954 (42 
U.S.C. 2210(d)). bal sad! - slwl- illdade uy eoatrttlor or 
nboDLtll- oowaedl,JEnallffOrda-Ne. l.UU; 

(E) a contractor or subcontractor of the Commisoioo; 

(F) the Commission; and 

(G) the Oq,artrnentofEnergy. 

42 U.S.C. § 535i(a)(2) (rniphasisadded). 

The parties do not dispute that the Respondent fails to me<:t the defmition of~anploya'" 
contained in§§ 5&5l(a)(2)(A). (B), (C), (E), (F), or (G). (Brown Dec. 'I" 13, 14, IS. 17_ 13. 19; 
ER. Mot. at 4-5; CL. Resp. at 12). At issue is whether the Respondent is an employer under § 
585!(a)(2XI)). 

The Respondent argues that because it ls a subcontractor on a contract received front the 
Office of Naval Reactors it is covered by Executive Order 12344, and thus cannot be considererl 
an "employertt under§ 585l{n)(2){D). In 1992, Congress pas,;ed the Comprehensive National 
Energy Policy Act, which in pertinent part, amended the ERA whistleblower regulacioru; to 
provide coverage for private eontractors and subcontractors oflhe DOE. Pub. L. 102-486 §2902. 
However, the 1992 amendments expressly excluded coverage for "any cootractor or 
subcontraclot covCTed by Executive Order No. 12344.n Pan of the plain languog<: definilim. oi 
"covcrn is "to deal with» or ''be the subject of.»1 Accordingly, I find that a plain U,tup,dalion of 
the 5851 (a){2)(D) is that the term "employer» does not include any contractor or Sllbcontractor of 
the OOE that deals with work tha1 is the subject of Executive Order 12344. I find that BWSR is 
snch a subcontractor. 

Executive Order 12344 assigns the Office of Nava! Reactors the responsibility to di=t 
and supervise work at naval nuclear reactor facilities. (Soc_ 5). BWSR is a subcontractor for 
BMPC and FMP and these companies contracted with the Office of Naval Reactors to provide 
services rela1iog to decommissioning, decontaminating and construction at four naval nuclear 
reactor facilities, including the facility in Idaho Falls, Idaho. I find that the services provided by 

1 httpsc/1"'""' _,....,.;,,m-w,b,;1<r.comldktionary/cove,-~ M,>y 1, ZO 19. 



BWSR for the Office of Naval Reactors are for work Iha\ ;, lh~ :,ubject of Executive Order 
12344 and therefore !hat BWSR is a subcontnu.:tor cov~red by E:,:ecutJve Order !2344. !'he 
Complainanl does not dispute that BWSR is a subcontractor for the DOE oml has n<>rc.1 tilat the 
prime cnn(,--acts held by Bechtel Marine Propul.sion and Fluor Marine Propulsion were made with 
the DOE departrnootcreated by J:oxccutivc Order 12344. (CL. Resp. at 6-7). 

The Complainant points ro OSHA' s Janllaf) 4. 2019 findings that state the "Re,por.dcnl 
is an employer within the meaning of 42 U.S.C § Sll51"' to support his argument that the 
Respondent is an ·'cmployCT" under the Act. However, an Admini,,1:rlll.ive Law Judge must 
provide a de ""''" TCVicw of the rerord, and once a furma.l hearing is requested the OSIIA 
findings arc no! binding. Hobby v. Georgia Pawer Co., 90-ERA-30 (S~c'y Aug. 4, l99S): 
Billmg8_v. Termwee.Valley ,1111/u,,ity, 91-ERA-12 (ARB June 26. 1996) (noring that Wagco­
Hvu,'s findings were not binding because the regulali"n' acu>nl complauaants a right m de novo 
heari,.gs). Ftl,:ther, I find that the Secrt:tary's findings frul to adeqmtl:e\y address the j<;.sues raised 
by the partie.s" lllld a:re not well reasoned or well documcntcJ enough ro provide any a,gumcnt 
for why the Respondent would he a covered employer under the regulations. 

In considering all the evidence of rerord, I find lha1 the Respondent falls within the 
exclusion created in the regulations a! § 585t(a}{2)(D) and is not an ~employer" as that term i, 
<lermed by the Act. Even construing a!I makrial in the light most favorable ID 1t>c Complainant, 
then, r,cists M factual issues that preclude summ~· decisiM in &,;or of lhe Respundcnl. 

Conclu<m 

In onl.cr fir the c,.,,ph- - to pre.-.il ua ,;lmn, il must be brou&ht against an 
"employer~ as Iha! 1<:no is d,:ii,,aJ •ilhio the~. In COIJSJdering the factual a.ssertrnns of 
the parties and !heir arguax:ot5-, I find lhal !IE RMI•=• I;, a subcontractor for the DOE Office 
of Naval Rearnn, whose ...,,.t;: inrhdes providing !1aYia:5 to naval nuclear far.ilities and so is 
ocr;ered under Excculm: Order 12144 md &115 wilhin !he exclusion crea!ed in the regulations at 
§ 585l(a)(2)(D). l fumier find lite- Rcspondmt does IIOI fall under any other definition of 
"employer' provided in § 515l(a)(2). As the Rt,,;poo,lmt does D1Jl meet any defoiition of 
-employer" provided for in the Act, the Om,plainant i< not 81'1 employee entrtled to hRA 
wbistlebJ.....,.-pmicdi_on_~~ 42 U$,C._ § _S~51. 

ORDER 

Accordingly, I.he R"8pondcnl', Motiun for Summary Decision is GRANTED and the 
Complainant's Complaint is hereby DISMISSED wilh prejudice. The hearing scheduled on July 
\6, 20!9, m Lexington, Kentucky, is CANCELLED. 

' 8,e the Statem<at of Pus.Mo by llWSR, LLC da1ed -~•~ust JI, 201S and Rtl'IY in Support ofSL,kmenl <lf 
Pos~ion \,y \lWSR, LLC dated December 4, 2018 SCilt IO OSKA im<l fii<d with this Office on March 25, 20!9. Se, 
also Camploinam's Respoose to ~tatoment of Positi<>n ond Response to Reply rn Suppon of Statement oi Position 
=' t,, OSHA and pmvideci to this office on March 20, 2019. 



SO ORDERED. 
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~A.frmin 
Adm1Di51r.ab"" Law J~ 

NOTICE OF APPEAL RIGIITS; Tu appc,,\, }'Ou musl file a Petition fur Rn~ ("Pffltjon") 
with the Administrative Rev,ew Board ("fioard") within fourt<::en {14) days of the dae of 
issuance of the administrative law judge'.s decision. The RoaT<l's address is: Administrati,·e 
Review Bnard, (J.S. Dcparlment of Labor, Suite S-5220, 200 Constitution Avenue, NW. 
Washington DC 20210, for traditional paper filing. Altematlvely, the Board oflcr.:n Elearonic 
File and Service Request (EFSR) system, The Ei'SR for electronic filing (eFile) pcnnii,. the 
submissiun of fOTTTis and documents to Uoe Board tluouglt !he lTI!err1ct instead of using postal 
man and fax. ·rnc EFSR port.,[ allows parties to file new appeals electronically, r=c:i,1; 
ek:etmnic scivicc of l:loard iss.,anccs, file briefs and motions electronically, an,J chccl;: ti,,: status 
of existing appeals vja a weh-ha.scd interface accessible 24 hours every day. No paper ropi<'s 
need be filed. 

An e-Filer must register a,, a u><:r, by filin!l an onlinc rcgi,tralinn funn. To n,gister, the e-Fib 
must have a valid c-majJ address. Th~ Board must validate the e-Fller befure he or she may file 
any e-Filed document. After the l-luanJ h"' a~teplcd an c-Filing, il is handled just a.s it would l>e 
had it been filed in a more traditional manner. e-Filers will also have access \0 electronic service 
(e~~,vicc), "hich is simpl) a way !O ,eceive Jocumems, issued b; the Board, Llirough tha 
Internet instead of malling paper notices/documents. 

Information regarding registration for access to the EFSR system, as well a.s a step by step user 
guide and FAQs can be found at https://dol-appeals.entemtrak.com. Tfyon ha,·e aey questions or 
rommenl.s, please contact, Boards-EFSR-Help@do!.gov 

Your Petition is considered filed on the date of its postmark, facs1mlle transmittal, or e-filitig; but 
if you file ii in person, by hand-<lelivery or other means, it is filed when the Board receives it 
See 29 C.F.R. ~ 1980.llO(a). Your Petition >hould ickmify the legal conclusions or orders to 
which you object. You may be found to ha~c waived any objc~ti<ms ym1 do not raise spc,:;if,cally. 
&~29C.F.R §1980.ll!l(a). 


