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ETA Certifying Positions
Available for Foreign Workers

Admitting Foreign Workers into the U.S.
The Immigration and Nationality Act (INA) regulates the admission of foreign
nationals into the U.S. and designates the Secretary of Homeland Security
and the Secretary of State as the principal administrators of its provisions.
The U.S. Congress sets the ceiling of foreign workers that may enter the
country in any given year. In a typical year, employment-based immigration
represents about 13 percent of our nation’s total immigration. Although
the numbers fluctuate from year to year, employment-based immigration
typically represents about 13 percent of our nation’s total immigration. For
the portion of employment-based visas that requires labor certification (not
all do), the process generally involves the Department of Labor (DOL), the
Department of Homeland Security, U.S. Citizenship and Immigration Services
(USCIS) and the Department of State. Each year, demand continues to grow,
steadily and visibly, across the programs administered by ETA’s Office of
Foreign Labor Certification.

Helping Employers Meet an
Unfilled Need; Protecting
American Workers
The Employment and Training
Administration (ETA) exercises a
dual role in the labor certification
process, aiding employers to fill
what they regard as an unmet need
within the American labor force and
protecting the wages and working
conditions of U.S. workers. In the
service of employers, ETA receives
and processes applications from
employers who wish to obtain
DOL’s certification that a position
is unfillible within the domestic
labor market. The Secretary of
Labor delegates her authority to
make the determinations to ETA’s
Office of Foreign Labor Certification
(OFLC). OFLC certifies that no

American workers are available,
able, willing and qualified to do the
work and that the salary offered
will not adversely affect the wages
or working conditions of workers
similarly employed. Employers
must demonstrate that they made
reasonable efforts to recruit
American workers for the position
and that they will pay at least the
wage prevailing for the occupation
in the area of intended employment.

the United States. Employers file
labor certification applications with
DOL on behalf of workers they are
seeking to employ on a temporary
basis under the following visa
categories: H-1B, H-1B1, H-1C, E-3,
H-2B, H-2A and D-1. Certification
is not a guarantee of admission,
since most programs have visa
caps set by legislation and far more
applicants are certified than there
are visas available under the law.

Certifying Positions for
Temporary and Permanent
Workers

In addition, employers may begin
the process of securing permanent
residence in the U.S. for a foreign
worker based on their permanent
need for specific job skills through
the Permanent Labor Certification
(PERM) Program.

When an employment visa
requires labor certification, position
certification by OFLC is generally
the first step in the process of
employment-based admission into
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Permanent Labor Certification

Through the Program Electronic Review Management (PERM) system,
employers may obtain permanent labor certification which can lead
to lawful permanent residence, not citizenship, for foreign workers
to fill permanent job vacancies in any occupation in which qualified
U.S. workers have been recruited and are unavailable. As part of the
application process, employers must perform a “labor market test” to
determine whether there are any U.S. workers able, willing, qualified,
and available in the community where the job will be performed.
Employers must also document that employment of the foreign worker
will not adversely affect the wages and working conditions of U.S.
workers, and they must pay the foreign worker the prevailing wage
for the occupation.
The INA caps the total number of
employment-based immigrant visas
(green cards) that may be issued in
any fiscal year. The cap was raised
in 1976 from 34,000 to 58,000
annually, and in 1990 to 140,000,
which is the present level. Of those,
approximately 80,080 may be issued
in any fiscal year under green-card
bound visa programs requiring
labor certification. Though a labor
certification is a first step toward
issuing a green card to foreign
workers under these programs, not
all labor certifications necessarily
lead to that result. Every year, some
certified positions go unfilled because
the visa cap has been reached. In
some cases, employers who receive
certifications do not file immigration
petitions with USCIS; in other cases,
petitions are not granted; in still other
cases, the State Department finds
cause not to issue visas, under a
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petition approved by USCIS. Finally,
some persons who receive visas
never elect to come to the U.S.

A Re-engineered
Permanent Foreign
Labor Certification
Process
On December 27, 2004, DOL
published a final regulation
implementing the PERM Program.
The re-engineered foreign labor
certification process became
effective on March 28, 2005. Labor
certification requests filed under the
new PERM rule are processed by two
National Processing Centers; one
each in Chicago and Atlanta. The
program accepts the electronic filing
of applications, thereby significantly
reducing paperwork, and generally
allows for prompt approval or

rejection of employer requests for labor
certification.
Following the implementation of the
new regulation, ETA implemented a
data and performance reporting system
to track the progress of application
processing. September 30, 2006,
marked the completion of the first full
year of data collection under the new
program. Most of the data presented
in this report cover this first full fiscal
year of operation, October 1, 2005,
to September 30, 2006, while a more
limited set of data is presented from
the program effective date March 28,
2005, through September 30, 2006.

Need for Process Re-engineering
Prior to the new regulation, foreign
labor certification applications were
accepted by State Workforce Agencies
(SWAs) which, upon review and
approval, were transmitted to staff
in ETA Regional Offices for further
processing. Procedures were not
uniform and large regional differences
had grown in the application of
policy. An application backlog in the
Permanent Labor Certification Program
existed, along with stakeholder
concerns. The program application
process was thought to be:
• Too complex – frequently requiring
an immigration attorney to navigate;
• Time-consuming and inefficient
– due to backlogs, frequently

taking up to five or six years for an
individual application to come up
for review and be processed;
• Resource intensive and duplicative
– a cumbersome, paper-laden
process with Federal and state
roles overlapping; and
• Devoid of technological innovation
– a heavily paper-laden process.

Increasing Demand upon the
Certification Programs
For more than a decade leading up to
the PERM regulatory change, employer
demand for foreign workers, both
permanent and temporary, had been
steadily and significantly increasing.
ETA incurred added processing costs
and staff workloads. With growing
demand and a budget that fluctuated
with appropriations, priority was given to
compliance with statutory requirements.
As staff activity intensified to process
temporary applications under statutory
deadlines, the backlog in the permanent
program, which lacked similar
requirements and whose individual cases
normally took longer to clear, grew
larger at an increasing rate. Ironically,
striving for efficiencies in the temporary
programs compounded the backlog
in the permanent program. By March
28, 2005, the effective date of the the
new PERM system, the backlog in the
permanent program had reached a high
of approximately 363,000 applications.

Re-engineered Roles
After consolidating and reassigning
roles in both the permanent and
temporary labor certification
programs, the Office of Foreign Labor
Certification is now organized around
a national office in Washington DC,
supported by two Backlog Elimination
Centers (BECs) and two National
Processing Centers (NPCs). The BECs,
located in Dallas and Philadelphia, are
processing applications backlogged
under previous program regulations.
The NPCs, located in Atlanta and
Chicago, process applications filed
since March 28, 2005, under the
new, streamlined PERM program, as
well as employer applications filed
under the H-2A agricultural and H2B non-agricultural temporary labor
certification programs. H-1B Labor
Condition Applications are largely
filed electronically and processed
exclusively by the automated system
located in the national office. National
office operations are divided by
program – backlog, PERM, H-2A, H2B, H-1B, etc. – and include separate
policy and administrative components.
Processing centers include Federal and
contract staff and focus primarily on
the review and processing of employer
applications, and the implementation of
foreign labor certification policy.

3

OFLC Organization Structure
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www.foreignlaborcert.doleta.gov
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Philadelphia Center
Program Manager

Eliminating the
Permanent Labor
Certification Backlog
The PERM regulation applies to
all applications filed after March
28, 2005. The prior regulations
continued to govern all applications
filed prior to that date. Closing the
former program also served to define
the actual number of backlogged
applications OFLC needed to process;
all permanent labor certification
applications submitted prior to
March 28, 2005, and for which
an ETA determination had not yet
been made, had to be processed
according to the pre-PERM rule. To
accomplish this formidable task,
ETA established Backlog Elimination
Centers (BECs) in Philadelphia and
Dallas. SWAs and ETA Regional
Offices transferred nearly 363,000
cases to be processed by these
centers. Consolidating the process has

combined previous state and Federal
processing under one more efficient
roof. Re-engineering the backlog case
workflow has dramatically improved
ETA’s ability to respond and process
these cases. Since the consolidation
and re-engineering, the centers have
reached impressive milestones:
• Completion of 50 percent of cases
was reached three weeks ahead
of target.
• By September 28, 2006, 54 percent
of cases had been completed.
• By August 1, 2007, 93 percent of
cases had been completed.
• ETA projects that the final 7 percent
of the cases will be processed by
September 30, 2007.
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Permanent Program
Efficiencies at the Chicago and Atlanta
National Processing Centers are consistent,
suggesting these efficiencies are a result of
the overall re-engineering process and not
unique to a processing location.

Between October 1, 2005, and
September 30, 2006, OFLC certified
more than 80,029 cases.
The top five states of intended
employment for these permanent labor
certifications were California, New
York, Florida, Texas, and New Jersey.
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Industries, Occupations and Salaries

Industries Employing Workers with Permanent Certifications
• Of the 80,029 cases certified between October 1, 2005, and September
30, 2006, over 25,000 were in professional and technical services, while
13,000 were in manufacturing.
• Over 5,000 were employed in accommodation & food services; over
2,500 in information technology.
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Regional Demand
for Foreign Workers
While permanent labor certifications
are sought by employers in every
state and region of the country, a
large majority are sought in a much
smaller set of states. Fifty-six percent
of certifications are sought for workers
in the five states of California, New
York, Texas, New Jersey, and Florida.
Fully 86 percent of permanent
certifications were issued for workers
in the 17 states depicted.
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Top Metropolitan Centers as Destinations in all Regions of the Country
A number of major metropolitan centers consistently appear in successive
quarters among the top 10 destinations of permanently certified foreign
workers. Each of the metropolitan areas listed may include a number of cities,
e.g., Washington, DC, which includes numerous suburbs in Virginia nearly to
Fredericksburg and in Maryland nearly to Baltimore.
Northeast:
Washington, DC
New York, NY
Boston, MA
Philadelphia, PA
Pittsburgh, PA
Southeast:
Miami, FL
Atlanta, GA
Central:
Houston, TX
Chicago, IL
Dallas, TX
West Coast:
Los Angeles, CA
Seattle, WA
San Diego, CA
San Francisco, CA
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Countries of Origin
While permanent labor certifications
are sought for workers from 180
countries, most certifications are
issued for workers from a much
smaller subset of these. Seventyseven percent of permanent worker
certifications were issued for citizens
of the 18 countries depicted; 55
percent were issued for workers
from just the five countries of India,
China, South Korea, Philippines, and
Mexico. A comparison of these five
is illustrative of broad patterns within
the labor certification process.
The relationship among occupations,
education levels, and median salaries
is plainly evident: higher skilled
occupations requiring higher levels
of education command significantly
higher salaries in the labor market.
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Temporary Labor
Certification Programs

Temporary Labor Certification
Each foreign labor certification program is the product of unique
circumstances, exhibits a specialized purpose and design and enjoys its own
set of constituencies. The programs are of immense interest to U.S. workers
and their advocates, the employers who rely on them, the foreign workers
who benefit from them, the attorneys and human resource professionals
whose work depends on understanding and effectively negotiating their
requirements and members of Congress. Every one of whom has any
number of constituents touched by the foreign labor certification process.
Foreign labor certification programs serve an exceedingly diverse set of
stakeholders, each of whom is impacted in a very real way by the nature
– and effectiveness – of the work the programs perform.

H-1B, H-1B1, H-1C and
E-3: Temporary Professional
Workers in Specialty
Occupations
These programs respond to
employers’ need for temporary,
professional workers. Traditionally,
the H-1B program has attracted
foreign workers in high-technology
industries, engineering and other
specialized fields like architecture;
also fashion models, teachers,
computer programmers, medical
doctors and physical therapists.
The specialty occupation must
require a bachelor’s degree or
equivalent and the foreign worker
must possess at least a bachelor’s
degree or its equivalent.
By law, except in certain instances,
these programs do not require
12

a labor market test. However,
employers must attest to DOL
that wages offered are at least
equal to the actual wage paid
by the employer to other workers
with similar experience and
qualifications for the job in question,
or alternatively, pay the prevailing
wage for the occupation in the area
of intended employment, whichever
is greater.

The H-1C program is focused
narrowly on the particular
professional specialty occupation of
registered nurses. The visa program
was re-established in 2006 to help
secure registered nurses for hospitals
in certain disadvantaged areas. The
program has an annual cap of 500
visas. The Chicago metropolitan area
is the location that has received the
largest number of H-1C certifications.

The H-1B1 program models H1B requirements and establishes
a 6,800 visa carve-out from the
65,000 H-1B annual cap for
Chilean and Singaporean nationals
working in specialty occupations.
H-1B and H-1B1 visas are valid for
three years initially, with extensions
up to a total of six years and, in
limited circumstances, additional
extensions in one-year increments.

The E-3 program applies the same
streamlined requirements as H1B1and a separate numerical cap
(10,500) to Australian nationals
in specialty occupations. E-3 visas
are valid for two years initially
and renewable indefinitely in twoyear increments. Visa extensions
generally require a new labor
certification. While H-1B and H-1B1
visas require non-immigrant worker

In accordance with the INA, ETA is
required to certify applications in these
programs within seven days unless the
applications are found to be incomplete
or contain obvious inaccuracies.

Certification may be based on an
employer’s request for multiple,
unnamed workers in a given job
class. Most occupations (e.g. field
hands) require unskilled or low-skilled
labor, while a few (e.g. operators of
combines) require specialized skills.
ETA is required to respond to employers
within seven days of filing and to issue
a determination at least 30 days prior
to the date work is scheduled to begin.
There is no visa cap on the H-2A
program.

H-2A: Temporary or Seasonal
Agricultural Occupations

H-2B: Temporary and Nonagricultural Occupations

The H-2A non-immigrant program
is designed to ensure an adequate
supply of short-term agricultural
labor, while also protecting U.S.
farm workers through a labor market
test and appropriate wages and
working conditions. Certification
is issued most often for 10 months.
Positions requiring longer periods are
considered permanent, year-round
and not temporary.

The H-2B non-immigrant program
permits employers to hire foreign
workers to meet a temporary need
in non-agricultural industries. The
employer’s temporary need must be
less than one year and based on
a one-time occurrence, a seasonal
need, a peak load or an intermittent
need. Certification may be based on
an employer’s request for multiple,
unnamed workers in a given job class.
In addition to logging, common H-2B

petitions be filed with and approved
by USCIS, E-3 visas do not require
submission of a petition to USCIS.
Foreign workers with a copy of a
DOL E-3 certification provided by the
sponsoring employer may go directly
to an appropriate U.S. consulate.

*Includes both e-filed applications and
fax-back applications, which represent
less than one half of one percent of
applications.
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occupations include jobs in hospitality,
forestry, outdoor amusement,
housekeeping, professional sports,
landscaping and construction
industries.
Most positions are low skilled, though
some cases require highly specialized
skills (e.g. operation of sophisticated
logging equipment). The H-2B program
is labor market-tested to determine
the availability of U.S. workers, and
the employer must offer the prevailing
wage to the foreign worker for the
occupation in the area of intended
employment. Current law limits the
number of workers who may be issued
a new visa or granted H-2B status to
66,000 annually.

H-1B, H-1B1, H-1C
and E-3 Programs
•
•
•
•
•
•
•
•
•

nurses at hospitals in
disadvantaged areas and has
an annual visa cap of 500.

14

•
•
•
•
•

H-2A Program
•
•
•
•

•

Non-immigrant
Temporary or seasonal workers
in agriculture
Labor market tested
Employer must meet worker
protections (e.g., wages,
housing, transportation)
No annual visa cap

Non-immigrant
Temporary workers, nonprofessional, non-agricultural
Work less than one year
Labor market tested
66,000 annual visa cap

D-1 Program
•
•

•
•
•

D-1: Longshore Occupations
at U.S. Ports
Employers who wish to employ foreign
crewmembers to perform longshore
activities at U.S. ports may file an
application with DOL. The Department
has developed special procedures
for Alaska. Once DOL accepts the
attestation for filing, it notifies the
Department of Homeland Security.
The employer may then utilize alien
crewmembers for the longshore
work at the location(s) cited in the
attestation in accordance with statutory
requirements and regulations.

Non-immigrant
Temporary workers in specialty
occupations
H-1B often called the IT visa and
with education requirements
Generally no labor market test
H-1B Status for up to 6 years
H-1B 65,000 annual visa cap
H-1B1 is very similar, applying
to Chile and Singapore
E-3 is similar, applying to Australia
H-1C program is for registered

H-2B Program

Non-immigrant
Temporary workers in
longshoring occupations in
U.S. ports.
Duration: up to two years
Protections: employer
attestation
State of Alaska exceptions

Re-engineering
the Temporary
Programs

H-1B

The re-engineering of the Permanent
Foreign Labor Certification Program
also included examination and
proposals to reform aspects of each
of the temporary programs. As
with the Permanent program, the
primary objectives were to improve
processing efficiency and ensure
consistent interpretation of policies
and procedures with all applications.
Highlights of this reform project include:

As has become the annual pattern,
DOL issued many more position
and worker certifications in the last
year for H-1B workers than could
be admitted under the annual cap.
The demand for workers who are
highly educated and highly skilled
in specialized occupations showed
no sign of abating. For example,
certifications for the single job title of
programmer analyst exceeded the
annual visa cap for all occupations
by over 30,000. For every H-1B
visa that may be issued under the
annual cap, employers file over 10
requests for labor certifications. The
tables and charts that follow highlight
the top occupations where “IT visas”
are sought, the top states where they
are sought, and the top employers
seeking labor certifications.

• Modernizing the H-2A
application system (2003).
• Implementation of the H-1B1
program for Chile and Singapore
(2003) and the E-3 program for
Australia (2006).
• H-2B application system reengineered (2005).

Non-immigrant Specialty
Occupations

• H-1B e-filing fully implemented
and facsimile applications
eliminated (2005).
*Includes e-filed applications only;
does not include fax-back applications,
which represent less than one half of one
percent of applications.
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In 18 states and the District of
Columbia, at least 5,000 H-1B labor
condition certifications were issued
for workers. In 10 states, more than
20,000 certifications were issued for
workers, with nearly 120,000 issued
in California, where certifications far
exceeded other states. Seventy-two
percent of H-1B certifications were
issued for workers in the states depicted.
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H-2A
Non-immigrant Agriculture
Program
Between October 1, 2005, and
September 30, 2006, more than
59,000 non-immigrant aliens were
certified for H-2A status to work in a
wide-array of agricultural labor and
crop activities. During the same period,
6,551 employer-filed applications
were certified. The largest number
of H-2A certifications, nearly 50
percent, was issued for workers in just
six southern states: North Carolina,
Georgia, Virginia, Louisiana, Kentucky
and Arkansas. Primary crop activity
for the top eight states with H-2A

certifications are in the chart below.
Other program highlights include:
• The number of H-2A workers
requested for temporary
agricultural employment
increased 26 percent from
50,721 in fiscal year 2005 to
64,146 in fiscal year 2006.
• The number of H-2A workers
certified increased 22 percent
from 48,336 in fiscal year 2005
to 59,110 in fiscal year 2006.
• The numbers of employers
certified under the H-2A program
declined slightly from 6,602 in
fiscal year 2005 to 6,550 in
fiscal year 2006.

NY

CA

VA

KY

NC

AR
GA
LA
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H-2B
Non-immigrant, NonAgricultural, Non Specialty
Occupations
Though the demand for H-2B visas
once again exceeded the annual
cap, the scale was not as large
as the H-1B program. There were
nearly four requests (247,287) for
labor certification for every H-2B
visa available under the annual
cap (66,000). Landscaping
laborers, cleaners, housekeepers,
different types of construction
workers and forestry workers were
the top occupations certified. The
tables and charts depict the top 10
occupations, the top five states and
the top employers that received H-2B
certifications between October 1,
2005, and September 30, 2006.
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A copy of this report is available at:
www.foreignlaborcert.doleta.gov

