Circular 84-10 (Modification) January 16, 1984
U.S. DEPARTMENT OF LABOR Distribution: SUBJECT: CODE: 450
EMPLOYMENT AND TRAINING . ] )
ADMINISTRATION A-539 All Tech. | Registering Unilateral
. Hdqtrs. Apprenticeship Programs
B“ﬁﬁig gﬁdaggﬁiﬁiﬁge' During Labor Disputes
Washington, D.C. 20213 A-547 SD+RD/DRD
+SAC; Lab.Com.
Symbols: TDTD/MMW

PURPOSE: To modify the first paragraph of the ACTION section of BAT
Circular 84-10, issued December 14, 1983. The modification is based
upon comments from Donald J. Grabowski, Pres., NASTAD.

ACTION: The first paragraph of the ACTION section of Circular 84-10
1s changed to read as follows:

"ACTION: The statement of opinions from the Solicitor
has been reviewed and discussed, jointly, by represen-
tatives of NASTAD, BAT National Office, and BAT Regional
Directors. The following BAT policies emanated from
those discussions and are issued for guidance of BAT
staff in such cases":

The subsequent paragraphs of this section in Circular 84-10 remain as
originally issued under date of December 14, 1983.
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PURPOSE: To set forth policies regarding actions taken on
requisition for approval of unilateral programs involving
labor disputes.

BACKGROUND: The Associated General Contractors of America
[AGC), has raised guestions to the Bureau of Avprenticeship
and Training (BAT) regarding reguests to State Apprenticeship
Councils (SACs) for registration of unilateral programs and
the refusal of BAT/SAC to register a unilateral program for a
contractor involved in a labor dispute. These guestions were
submitted to the Department of Labor Solicitor requesting
opinions on those guestions. A copy of that regquest dated
June 30, 1983, is attached.

The Associate Solicitor provided opinions on those questions
in a memorandum dated August 1, 1983, from Mr. Wwilliam H.
DuRoss, III. A copy of that memorandum is attached.

ACTION: The statement of opinions from the Solicitor has been
reviewed and discussed, jointly, by representatives of NASTAD,
BAT Mational Office, and BAT Regional Directors. The follow-
ing policies emanated from those discussions and are issued
for guidance in such cases:

o The denial of registration of an apprenticeship
program by either the BAT or a SAC solely on the
basis of a labor dispute would result in an economic
sanction against the regquesting employer since the
employer does not have any alternative method for
obtaining the requested action. Therefore, a reguest
from a potential sponsor for approval of an appren-
ticeship program on the sole basis that a labor
dispute exists should not be disapproved on that
basis alone, and the following policies are to be
followed in acting on such reguests.

o If the agreement between an employer and a union
has terminated, a request for approval of an appren-
ticeship program from an employer on a unilateral
basis should be considered on its own merits with-
out requiring labor concurrence.
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o If the agreement has not terminated, the consent of
the union is required before a proposed unilateral
apprenticeship program can be considered for
registration.

o In the event an actual labor dispute exists at the
employer's work place, each request for registration
of an apprenticeship program must be considered on
the provisions of the National Apprenticeship Act
which directs the Secretary of Labor to formulate
and promote the furtherance of labor standards
necessary to safeguard the welfare of apprentices.

o When it appears that a SAC has denied registration
of a unilateral apprenticeship program expressly
because of a labor dispute, the Regional Director
should bring the incident to the attention of the
BAT Director along with supporting documentation.
Mote also in the attached Solicitor's opinion that
BAT regulations do not provide for a SAC to deny
registration of a unilateral apprenticeship program
because of a lack of funds or opposition to uni-
lateral programs. These incidents along with
supporting documentation, likewise, should be called
to the attention of the BAT National Office.

Attachments



U.S. Pepariment of La Office of the Solicitor
P bor Washingion, D.C, 20210

AUG 11963

MEMORANDUM FOR: JOYCE A. KAISER
Associate Assistant Secretary
for Employment and Training
FROM: WILLIAM H. DuROSS, III W
Associate Solicitor for
Employment and Training

SUBJECT: Registering Unilateral Apprenticeship
Programs During Labor Disputes

This is in response to your request for an opinion as to
the proper policy to follow where a State Apprenticeship
Council (SAC) refuses to register a unilateral apprentice-
ship program because of a lack of funds or opposition to
unilateral programs. You also requested our opinion whether
the Bureau of Apprenticeship and Training (BAT) 'should deny
registration where the contractor sponsoring a unilateral
program is involved in a labor dispute,

We believe that under the BAT regulations, 29 CFR Part 29,
neither BAT or a SAC may deny registration of an apprentice-
ship program on the basis of a labor dispute. The BAT regula-
tions generally make no provision for considering the existence
of a labor dispute. In this regard, we note that the regula-
tions of the Employment Service System (ESS), 20 CFR 653.9,
provide that State employment agencies shall make no job
referrals on job orders which will aid in the filling of

a job opening at issue in a labor dispute. Accordingly,

the ESS regulations specifically provide for a response

to labor disputes; the BAT regulations do not. Therefore,

it would be inappropriate for BAT or a SAC to consider the
existence of a labor dispute in determining whether to register
a program, Xf, as a matter of policy, you wish labor disputes
to be considered, we suggest you amend the BAT regulations
accordingly.
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Further, by not considering the labor dispute, BAT, or the
SAC, would be limiting its involvement in the dispute to

the extent that that is possible. Where a State employment
agency refuses to make referrals which would aid in the
£i11ing of a job opening at issue in a labor dispute, the
effect on an employer would be small; the employer can obtain
employees elsewhere, However, if registration of an appren-
ticeship program is denied on the basis of a labor dispute,
this would be an economic sanction depriving the employer

of sub-minimum wage apprentices. On the other hand, by

not considering the existence of the labor dispute, the

SAC or BAT would be affording the employer little or no

aid in the dispute. Rather, the SAC or BAT would be declin-
ing to sanction the employer on account of the dispute.

We do note however, that under certain circumstances, a

union involved in a labor dispute could prevent the registra-
tion of the employer's apprenticeship program. Paragraphs
29.3(h) and 29.12(b) (10) of 29 CFR provide that where an
employer proposes an apprenticeship program for registra-
tion, and the union participates in the operation of the
program in accordance with the collective bargaining agree-
ment, the consent of the union to the registration is required.
Accordingly, a union involved in a labor dispute may be

able to use this provision against the employer. However,

in this situation, BAT, or the SAC, would be merely honoring
the terms of the collective bargaining agreement.

Lastly, we note that the BAT regulations do not provide
for a SAC to deny registration of a unilateral apprentice-
ship program because of a lack of funds or opposition to
unilateral programs. Accordingly, if a SAC denies registra-
tion of a program for either reason, or because of a labor
dispute, the SAC would not be operating in conformity with
the BAT regulations. BAT's appropriate response would be
to withdraw recognition for Federal purposes of the SAC

in accordance with 29 CFR 29,13. The regulations would
appear to preclude BAT from registering programs where a
BAT-recognized SAC exists.
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H#EMORAUDUM FOR: WILLIAAG H, DuR0SS
Assoclate Solicitor for
Snploynunt and icainlag

FEOW: JUYCE A, RAISLR
Aszsoclate Adslatsnt Secretary
for zaploywent and ‘Yraiaing

SUBJLECRs Reguest for Oplaiocy oa Reglstering
Unilateral Appreaticushiy Prograxs
in Lebor Disputo Situations

The Assoclated Yencral Contractors of Auoerica (AGC) have
raised yuestlone regarding tha refusal of the Burcvaa of
Apprasticcaniy and Trailning {(DAT) to xsgilator unilaterzl
(moavndun) apprsaticesilp training prograss for a con-
tractor involved in a lakor dispute. A copy of thelr
June 16 letter £o Minor Miller prusesting thelr position
is attached for your iaformation.

In the specific caseo referenced by tne 2GC, tha erployer
is located in a State with an appranticoship council and
Liad a joiat progranm (ranagorent and labor) spproved by

tiie State Spprasnticesnip Councd)l (S8AC). The euployer

vag {uvolved in a labor éispute and roguosted DAT cpproval
of a unilateral program., Tas BAY reprusantative advisad
the euployer that DAT bad no authoriity to approva such
prograz since 4t wam in 3 SAC State and that unilateral
rograxs could not bv approved when jeint prograns
currently were approved,

“he AGL anticipates tbat regquasts for approvel of uni-
iateral prograns nay becowe zore provalent and may oscur
in BAT Stetus as well as in thoge States with & SAC and
uave ralsod sevoral questions reyeriding PAT national
golicies, ¥e woild appreciate an oupinion from your office
concs Wnluy tihe followlng quastions with respect to ths
abo= cited situations:
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o hat should ba the BAT jpolicy wheon requestod to
approve unilateral apprenticesihip programs when
a State Appranticaship Council rufoses to register
the prograx dus to rcduced or lack of funds or due
= to opposition to the concept of unilateral proqgrars?

o What should bae the DAT policy ia approving or
ragistering unilateral programg for a contractor
involvad in a labor disputa? The AGC contends
thet by injecting the labor dispute isaus fato tho
Jacision proceas, LAY fuproperly makea itsalf a
party to tha labor diapute.

o I &A% skould Jdocide to act on tha reguoast for
wailataral program, what point in the labor
aggotlations process or what conlitions shwuld bo
et to conaider tha lahor dispute resolved for the
purposcs of approving an appranticeahip progran?

X much conditlions are to ba satiefiod who in DOL
gaould ba responsible for Gatormining that the lebox
Jdispute has been resolved?

Zttachueant

oDT:MRMiller:mm 6/27/83 Bm. 6404 PHB 376-7139
cc: Raiser/Jonas/liague/Miller/Xolb/Vandiver/Van Yorne/Read.file/Ofc.file



