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We are writing on behalf of the Committee of Annuity Insurers (the “Committee”) to
comment on the proposed regulation published by the Department of Labor (the “Department”)
that redefines the circumstances in which a person is considered an investment-adviser fiduciary
under the Employee Retirement Income Security Act of 1974 (“ERISA”) and section 4975 of the
Internal Revenue Code of 1986 (“Code”). The Committee is a coalition of life insurance
companies formed in 1982 to participate in the development of federal policy with respect to
annuities. The Committee’s current 29 member companies represent more than 80% of the
annuity business in the United States and are among the largest issuers of annuity contracts to
IRAs and employer-sponsored retirement plans. A list of the Committee’s member companies is
attached. This letter provides comments on the proposed regulation and the proposed
exemptions (new and revised) that are relevant to annuities, particularly the Prohibited
Transaction Exemption (“PTE”) 84-24 and the Best Interest Contract Exemption (“BICE”).

INTRODUCTION AND SUMMARY OF RECOMMENDATIONS

President Obama’s Administration has made great strides to elevate a critical issue for the
retirement security of Americans — enhancing access to and understanding of lifetime income
options like annuities. The Department of the Treasury and the Department of Labor have both
recognized that as workers and savers increasingly find their retirement savings in the form of
401(k) plans, 403(b) plans, and IRAs, it is critical that we facilitate better access to, and more use
of, arrangements designed to provide a stream of income that is guaranteed to continue as long as
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an individual lives." The Committee shares these goals and is deeply appreciative of the
Administration’s efforts. The member companies of the Committee fully support a regulatory
regime that requires financial professionals who provide investment advice to act in the best
interest of their clients. Nevertheless, it would be a disservice to both Americans preparing for
retirement and those already retired if we did not clearly express the Committee’s belief that the
Department’s current proposal will seriously undermine the Administration’s goal of advancing
the availability and use of lifetime income products and strategies.

As described below, the proposal makes it harder, not easier, to help individuals
understand how and when an annuity might be appropriate for their retirement planning. The
proposal potentially turns any conversation about an annuity used to accumulate or distribute
plan or IRA? retirement benefits into a fiduciary discussion. Further, because the Department
has proposed to curtail the availability of PTE 84-24 and because the costs and risks associated
with the BICE make the BICE uneconomical to use except for the wealthiest clients, we are very
concerned that there will be reduced access to and use of guaranteed income for life for those
who most need it. Our comments are offered with the goal of avoiding these very unfortunate
and unintended consequences.

Our key recommendations are as follows:

e The Department should fully consider the costs of its rulemaking and the potential
consequences thereof and proceed with appropriate regulatory coordination.

e Unless the Department expands the seller’s carve-out, the regulation will severely
limit access to and use of annuities and other lifetime income products in retirement
plans and IRAs. Thus it is critical that the Department provide that ordinary sales
activities with plans (of all sizes) and IRA owners do not trigger fiduciary status in
situations where there is no expectation that impartial advice is being provided.

e The Department should not draw a distinction in PTE 84-24 between different kinds
of annuities. Rather, we strongly recommend that, with appropriate conditions to
ensure an adviser acts in the customer’s best interest, PTE 84-24 should be available
for all annuities and insurance products.

e The Department should clarify certain aspects of the fiduciary status test to avoid
sweeping in non-fiduciary communications.

! See e.g., Request for Information Regarding Lifetime Income Options for Participants and Beneficiaries
in Retirement Plans, 75 Fed. Reg. 5253 (Feb. 2, 2010) (seeking input on steps that could be taken to facilitate
*“access to, and use of, lifetime income or other arrangements designed to provide a stream of lifetime income after
retirement” in light of “the continuing trend away from traditional defined benefit plans to 401(k) defined
contribution plans ...” under which employees are increasingly responsible “for ensuring that their savings last
throughout their retirement years and, in many cases, the remaining lifetimes of their spouses and dependents”).

2 In this letter, we often refer to “IRAs.” Unless otherwise noted, we mean both individual retirement
accounts described in section 408(a) of the Code and individual retirement annuities described in section 408(b) of
the Code. Some annuities are held within an IRA account and some are held as an IRA annuity. In fact, one key
concern we have is that the Department has not recognized in the proposal the importance individual retirement
annuities play in the retirement security of American savers.
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e The proposal should not cover advice about distributions that does not involve an
investment recommendation.

e The proposal should be modified to preserve valuable education for IRA owners and
plan participants.

e The platform carve-out should be amended and clarified to ensure it works as the
Department intends.

e The Department should clarify that ordinary annuity valuations are not fiduciary
investment advice.

e The Department should clarify that current law advice programs are still available.

e PTE 84-24 should be the model for the Department’s “principles-based” exemption,
because the Committee has significant concerns about whether the BICE is workable.

e An additional “low-fee” exemption is inappropriate without significant additional
public input through a separate regulatory process.

e The Department should provide a transition period of at least three years and fully
grandfather all communications related to annuities that have previously been issued.

l. The unique nature and function of annuities in providing retirement security.

A. The insurance protections annuities provide.

Retirement presents many financial risks for Americans. Prior to retirement, an
individual must attempt to accumulate adequate savings. During retirement, an individual must
draw down those savings over life without exhausting those savings prematurely. Annuity
contracts in their various forms are uniquely suited to help meet both these goals because they
can both facilitate retirement savings and guarantee income for as long as a retiree lives.

During the savings or “accumulation” phase of retirement, individuals must determine
how much they need to save over time in order to have a sufficient amount to live on for up to
two or three decades in retirement. Critical to that effort is the long-term rate of return the
individual is able to achieve on his or her savings. If the rate of return is insufficient to keep
pace with inflation, the purchasing power of an individual’s savings will be eroded over time,
putting retirement security in real jeopardy. On the other hand, investments in equity securities
or similar assets that can bring higher returns to help address inflation risk also bring with them
exposure to market volatility and risk of loss.

Deferred annuities in their various forms can help address both these risks while
simultaneously guaranteeing an employee or IRA owner the right to convert — at a guaranteed
rate — the savings accumulated under the annuity into a stream of lifetime income. This is
because a “deferred annuity” has two phases that correspond to the two phases of retirement
planning just described — an accumulation phase and a distribution phase. During the
accumulation phase, the owner contributes savings to the annuity contract and those savings
grow with interest or earnings to generate an account value (often referred to as the “cash value”
or the “cash surrender value”). During the distribution phase, the owner can apply the account
value to one of several payout options offered under the contract at rates guaranteed from the
inception of the contract, such as monthly payments guaranteed to continue for at least the
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owner’s life. The longer that the contract is in the “accumulation” phase, the more valuable
these guaranteed payout rates may become, because the guaranteed rates are based on mortality
tables in effect at the time that the contract is issued and not the reduced payout rates that would
result from subsequent increases in longevity.

Accumulating retirement savings is only one half of the retirement security equation.
The other half is making those savings last throughout a retirement period of unknowable
duration. Converting retirement savings into a sustainable stream of retirement income can be a
daunting task for an individual to undertake without the right tools. In addition to uncertainty
about future personal expenses, inflation, and asset returns, it is impossible for an individual to
predict how long he or she will live and therefore how long his or her savings will need to last.?
As a general matter, individuals are living longer and spending more time in retirement than ever
before, which could leave too many Americans with little or no income in the later years of
retirement. This risk of guessing wrong about how long savings will need to last — longevity risk
—is arisk that every retiree faces. And with 77 million baby boomers beginning to enter
retirement, the societal need to help individuals address that risk is escalating.

Annuities, again, offer an extremely valuable solution. Other than Social Security and
defined benefit plans, annuities are the only means that Americans have to guarantee they will
not outlive their retirement income.* This type of insurance guarantee is becoming increasingly
important in light of factors such as reduced coverage by employer-sponsored defined benefit
plans and the limited availability of annuity options in defined contribution plans.’

Absent guaranteed lifetime retirement income from an annuity, many Americans may run
out of savings or face very difficult circumstances. On the other hand, retirees who receive
guaranteed lifetime income from annuities are more likely to have an adequate standard of
living, even if they live into their 90s or beyond; live more independently (and avoid becoming a
burden on others, i.e. relatives and the government); and have the peace of mind that guaranteed
lifetime income can bring.

Annuities, both those that are securities and those that are not, provide insurance
protection against longevity risk by pooling that risk among a large group of individuals, so that
no single individual bears the burden of the entire risk alone. Guaranteed lifetime income from
an annuity is available in a variety of forms that can be tailored to meet the individual’s specific
needs, including traditional fixed life contingent annuity payments, life contingent variable

® Americans typically substantially underestimate their life expectancy. This, of course, can lead to
inadequate savings, but also multiplies the risks of spending savings too rapidly (or too slowly) upon retiring. See
SOCIETY OF ACTUARIES, 2011 RISKS AND PROCESS OF RETIREMENT SURVEY REPORT 9 (March 2012) (survey
demonstrates that more than half of retirees and pre-retirees underestimate “how long the average person their age
and sex can expect to live”) available at https://www.soa.org/files/research/projects/research-2011-risks-process-
report.pdf.

* See generally, J. BROWN, O. MITCHELL, J. POTERBA, AND M. WARSHAWSKY, THE ROLE OF ANNUITY
MARKETS IN FINANCING RETIREMENT (MIT Press, 2001).

® See infra note 24.
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annuity payments, and guaranteed lifetime withdrawal benefits. In addition, the benefits of
lifetime income can be obtained either by converting the savings accumulated in a deferred
annuity to a stream of lifetime payments or by purchasing an immediate annuity or longevity
insurance with savings accumulated elsewhere. An immediate annuity has no accumulation
phase and thus can facilitate the conversion of other sources of retirement savings into retirement
income that begins at (or shortly after) the time the contract is purchased. Longevity insurance
(sometime referred to as a deferred income annuity) provides yet another important way to
receive guaranteed lifetime income by allowing an individual to purchase a dollar amount of
lifetime income that will begin at a later age, e.g., a purchase at age 65 of $500 of monthly
income beginning at age 85.

Annuities often combine insurance against longevity risk with other “living benefits” that
protect against additional financial risks that retirees face, including investment risk and inflation
risk. In all their various forms, however, the key feature of annuities is that they mitigate the
longevity risk individuals face because they provide a retirement income stream that is
guaranteed to continue for life. Life insurance companies are the only entities that can provide
this protection other than defined benefit plans and the government itself.

B. The nature and cost of annuity guarantees.

As described above, annuities provide a variety of guarantees that are critical to
individuals assuring themselves a secure retirement. The guarantees can cover multiple risks,
including longevity risk (the risk that an individual will outlive her assets), mortality risk (the
risk that an individual will die before, e.g., she receives payments from her annuity equal to the
amount paid for it), investment risk (the risk that an individual’s assets will fail to grow at an
expected rate or will lose value), and expense risk (the risk that the expenses associated with an
the annuity will exceed specified maximums). These risks are typically of a long-duration. For
example, in the case of a deferred fixed or variable annuity, the insurer is guaranteeing from the
time the contract is purchased that the owner will always have the right to convert at a specified
price the savings accumulated in the annuity to a stream of periodic payments that will then
continue for as long as the owner lives. Thus, for example, if Jill Smith purchases a deferred
IRA annuity at age 50, she will have the right for however long she lives to turn the amounts she
invests and the earnings on those amounts into a life annuity.

When a life insurance company issues an annuity contract, the employee, IRA owner, or
retiree is shifting the risks covered by the annuity guarantees from herself and her family to the
insurance company.® These guarantees provide financial (and often emotional) security to
workers and retirees, but in making the guarantee the insurance company has assumed risks for
which it must be compensated to assure it can provide the benefits promised. In simple terms,
premiums and other charges plus the investment returns on retained funds must be adequate to

® The insurance company pools the risks it assumes from its policyholders and then distributes them among
the policyholders. Since no individual knows how long she will live, the annuity pool allows individuals to protect
themselves from longevity risk without having to accumulate retirement savings that will carry them through to the
latest possible date to which they might live. See, e.g., KENNETH BLACK, JR. ET AL., LIFE INSURANCE 38 (14th ed.
2013).
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fund the current and future benefits that the insurance company promises under the annuity, as
well as related expenses, taxes, contingencies and profits.” (Increasingly, the product must be
priced to take into account the costs associated with compliance and the risk of litigation.) In
other words, annuity products must be designed and priced so that the insurer can satisfy the
guarantees for many years into the future.

The risks assumed by insurance companies with respect to the annuities they issue are
substantial. At the end of 2013, the reserve liabilities of U.S. life insurance companies with
respect to annuity contracts issued in connection with tax-qualified retirement plans and IRAs
were in excess of $1.5 trillion.® Reserves assure that the contractual commitments insurers make
to their annuity policyholders will be paid. In substance, these reserve liabilities represent the
dollar value of the protections provided to retirement savers and retirees through qualified
annuities, including IRA annuities, at year end 2013.°

Annuity reserves must be funded in a manner prescribed by the insurance laws and
regulations of the states. These funds come from the premiums paid by individuals and their
employers, the periodic charges assessed by insurance companies under the terms of the annuity
contracts, and the investment return insurers receive on those premiums and charges. In simple
terms, if insurance companies are to provide protections against longevity and similar risks faced
by Americans in connection with retirement, they must charge those savers for doing so. As the
authors of the standard textbook on annuities and life insurance contracts observe in the most
recent edition of their text:

[T]he annuity industry is largely driven by buyers who elect investment guarantee
options that prevent significant losses while retaining the opportunity for modest
investment gains. These include guarantees as to minimum withdrawal, income,
and/or accumulation and as to life-time withdrawals. Equity-indexed and
inflation-indexed annuities also provide guarantees.

Of course, guarantee options are not free. Insurers charge for them, thereby,
reducing benefits. Savers may find guarantees more attractive than pure
annuities, because they are perceived to be less as a gamble, reduce the possibility
of regret, and/or maintain increased liquidity.*

" 1d. at 378.

& AMERICAN COUNCIL OF LIFE INSURERS, 2014 LIFE INSURERS FACT Book 75 (Table 8.2 Group
Annuities); BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, FEDERAL RESERVE STATISTICAL RELEASE
Z.1, FINANCIAL ACCOUNTS OF THE UNITED STATES, FIRST QUARTER 2015 127 (IRAs held by life insurance
companies).

° See, e.g., Black supra note 6, at 298. (“A life insurer’s most important source of financing is premium
income, and its most prominent liability is the policy reserve, which represents a segregation and dedication of
premium and investment income to the payment of future claims. Reserves represent the net of the expected present
value of future benefits and future premiums, both using interest and mortality assumptions defined in the applicable
valuation statute.”).

19 1d. at 602-603.
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As noted above, the premiums and other charges for annuities, plus the investment
returns on retained assets, must also fund expenses, taxes, and contingencies related to the
contracts, as well as a return on the insurer’s capital. The expenses incurred by an insurer in
connection with any insurance product, including annuities, include the costs of distributing or
selling the product to those who would benefit from the insurance protections provided. These
distribution costs include the compensation paid to those who sell the insurance product. One
element of the compensation that must be paid to individuals selling an insurance product is for
the time and effort they must invest in (1) developing an understanding of the particular products
they offer to consumers, and (2) gaining an understanding of the needs of the particular
consumer they are interacting with so they can assure an appropriate match between the needs of
the consumer and the features of the insurance product.

Although not all annuity contracts are complex, many are. The complexity is driven by
insurers’ attempts to meet consumer need to provide insured retirement income. The academic
literature and the annuity market place both recognize that individual consumers often are
hesitant to purchase the simpler forms of annuity contracts.* For example, many consumers
understandably desire the protections a life annuity provides, but also want the liquidity provided
by other investments. Guaranteed lifetime withdrawal benefits (“GLWBs”) are one response to
this need.** While the benefits of a GLWB to a consumer are valuable, an insurance agent must
invest significant amounts of time in learning how the benefits work and then explaining those
benefits, risks, and costs to a potential policyholder. Similarly, many consumers desire the
protection of a guaranteed investment return with the possibility of turning their investment and
the return into a life annuity, but also want some of the potential upside of the equity markets.
Fixed indexed annuities can provide this combination of benefits through the insurer’s
guarantees. Here, too, it is of course incumbent on the individual who is selling the product to
understand the contract and be able to explain the advantages and disadvantages of the contract
to potential purchasers.’* Not surprisingly, given the complexity and risk/reward tradeoffs, not

1 There has been considerable academic research on this point. A good summary of the literature can be
found in John Beshaears et al., What Makes Annuitization More Appealing?, Journal of Public Economics (last
revised May 11, 2013) available at:
http://www.hks.harvard.edu/fs/bmadria/Documents/Madrian%20Papers/\What%20Makes%20Annuitization%20Mor
£%20Appealing.pdf.

12 One study exploring the reasons more individuals do not annuitize has specifically pointed to GLWBs as
a product development that appears to overcome consumer resistance to annuitization. See Jeffrey Brown et al.,
Why Don’t People Choose Annuities? A Framing Explanation, The Retirement Security Project, at 2 (March 2008)
(noting the “recent relative popularity of variable annuities offering ‘guaranteed minimum withdrawal benefits for
life,” perhaps because these products successfully blend some features of a life annuity with some features of a more
traditional investment product”) available at:
http://www.brookings.edu/~/media/Projects/retirementsecurity/03_choosing_annuities.PDF.

3 Under the National Association of Insurance Commissioners (“NAIC”) Suitability in Annuity
Transactions Model Regulation (Model 275), which has been adopted by most states, there are express training
obligations imposed on insurers and insurance producers with respect to annuity products. These training
obligations are intended to ensure that licensed insurance producers understand annuity products generally, and also
understand the annuity products issued by a specific insurer. In that regard, Section 7 of Model 275 includes a
requirement that a licensed producer is required to complete a training course on annuities, approved by the state
insurance department, that focuses on, among other things: the types of annuity contracts; the parties to an annuity
contract; how fixed, variable and indexed annuity contract provisions affect purchasers; and appropriate sales
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every retirement investor decides to purchase an annuity. This is appropriate but in turn requires
a compensation arrangement (i.e., up-front commissions) that recognizes a significant time
commitment with an uncertain outcome.

Given these considerations, it is understandable and appropriate that the “cost” of an
annuity contract can in many instances be materially greater than the “cost” to an employee or
IRA owner of purchasing an index fund. An individual who purchases an annuity contract is
obtaining multiple guarantees, with the particulars of those guarantees depending on the specific
type of contract purchased. The insurance company must charge an appropriate premium to
assure that it can pay the benefits it has promised, which can have a long duration and often
require complex investment strategies. Likewise, it must compensate the sales agent for the
time, effort, knowledge, and experience that the agent brings to the sale. We would also point
out that a one-time upfront commission with a small trailer will often be substantially less
compensation to the adviser than they would earn from an ongoing advisory fee when holding
periods are long, which is often the case with annuities.

The Committee recognizes that there have been instances in which individuals purchase
an annuity with their retirement savings when they would have been better advised to diversify
their retirement savings, to purchase a different type of annuity, or not have bought an annuity at
all. The annuity industry, in combination with state insurance regulators and self-regulatory
organizations like the Financial Industry Regulatory Authority (“FINRA™),* have taken

practices, replacements and disclosure requirements. In addition, Section 6(F)(1)(c) of Model 275 requires that the
insurer’s supervisory system also includes product-specific training that explains all the material features of its
annuity products to its licensed insurance producers. Many states have also adopted the NAIC’s Annuity Disclosure
Model Regulation (Model 245) that requires the delivery of an appropriate “Buyer’s Guide” and disclosure
document to the annuity purchaser to assist with understanding the annuity product. Finally, to the extent the
annuities being offered are variable annuities sold through a broker-dealer, FINRA imposes ongoing continuing
education requirements that must be satisfied by the registered individual, delivered both through FINRA (the
“regulatory element”) and through the firm itself (the “firm element”).

4 starting in 1996, FINRA has provided specific guidance and taken other regulatory action with respect
to the application of its suitability rules to variable annuity sales. In May 2008, a targeted variable annuity
suitability rule — FINRA Rule 2330 — became effective. That rule creates heightened suitability obligations,
expanded principal review and approval requirements, and supervisory and training requirements with respect to
deferred variable annuity transactions. While the rule makes exception for certain transactions involving employer-
sponsored retirement or benefit plans, it applies in full force to recommendations made to individual qualified plan
participants and recommendations in the context of IRAs. Recent remarks from FINRA officials suggest that the
FINRA exam staff has seen improved controls around variable annuity sales practices since the adoption of Rule
2330. See Remarks of Richard G. Ketchum, Chairman and CEO, FINRA at IRI Government, Legal, and Regulatory
Conference (June 28, 2011) available at: https://www.finra.org/newsroom/speeches/062811-remarks-iri-
government-legal-and-regulatory-conference.

In 2003, the NAIC adopted the Senior Protection in Annuity Transactions Model Regulation. The
Regulation originally applied to recommendations to individuals who are sixty-five years old and older on
transactions involving annuity products. In March 2006, the regulation was expanded to all individuals, not just
those over the age of sixty-five and was renamed the NAIC Suitability in Annuity Transactions Model Regulation.
The expanded Model Regulation was further revised and updated in 2010, with the changes closely modeled on
FINRA Rule 2330 and adding a training requirement. The Model Regulation applies to recommendations of all
immediate and deferred fixed and variable annuity contracts used to fund IRAs, including recommendations of all
immediate and deferred fixed and variable annuity contracts made in connection with rollovers to IRAs. (It does not
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numerous steps over the years to better assure that an annuity purchase matches the needs and
the interests of the purchaser.”® These efforts have produced positive results and will continue.

It is critical that the Department’s efforts to assure that America’s retirement investors
receive the protections they need and deserve — and that are required by ERISA and the Code -
do not result in reduced access to and use of guaranteed income for life for those who most need
it. Our comments in the remainder of this letter are offered with the goal of avoiding these
unfortunate and unintended consequences.™

1. The Department should fully consider the costs of its rulemaking and the potential
consequences thereof and proceed with appropriate requlatory coordination.

The proposed regulation is inarguably the Department’s most sweeping rulemaking in a
generation. In the limited time since the proposal’s many pieces were released in April, the life
insurance industry has just begun to understand the proposal’s implications. The definition of an
investment-adviser fiduciary is foundational to both ERISA and the prohibited transaction rules
of the Code. It determines the extent to which a person providing investment-related services is
subject to fiduciary standards of conduct under ERISA and the extent to which the prohibited
transaction rules are potentially applicable. Existing practices associated with the sale and
distribution of annuities have developed in light of the current regulation, and any changes will
have potentially far sweeping consequences for interested stakeholders.

The threat of personal fiduciary liability will chill valuable education. Like others, the
Committee supports rules ensuring that those who provide investment advice act in their clients’
best interest. But the Department must also understand that fiduciary status comes at great
expense. It increases the cost of providing the product or service and creates the risk of
expensive litigation, which takes years and millions of dollars to win even when frivolously
brought. This is particularly true if the standard comes encumbered with numerous additional
requirements that cast doubt on whether commission-based sales are permitted at all, as is the
case with the Department’s new proposal. In addition to the costs on organizations, ERISA

apply to transactions involving contracts used to fund plans covered by ERISA and plans described by sections
401(a), 401(k), 403(b), 408(k) or 408(p) of the Code.)

> Insurers and/or their distributors perform the required suitability analysis before issuing a contract.
Contracts that are deemed unsuitable for the potential customer are declined. One Committee member provided the
following example: In 2014, 12,095 transactions were subject to the insurer’s suitability review process. Of those
transactions, 4,804 passed initial suitability review and 83 (1.7%) were declined on the basis of suitability. The
remaining 7,291 transactions were subject to an enhanced suitability review. Of those, 201 (2.8%) were declined on
the basis of suitability. These actions serve to weed out unsuitable annuity sales, which are outliers. Under the
NAIC model suitability regulation, described supra note 13, as adopted by most states, the insurer is responsible for
the suitability of its products for the consumer, regardless of whether the actual suitability review and evaluation is
done by the insurer or is delegated to a third party. Even if that function is delegated, the insurer is required to
monitor the sales activity of the third party distributor for any red flags indicating sales practice/suitability issues and
provide reports to the third party with its findings.

16 Appendix A describes in more detail the various forms of annuities and their benefits, including the
relationship between the guarantees provided by an annuity and the costs of these guarantees.
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threatens personal liability on individuals, which is rarely presented anywhere else in the
business world.!” Thus, under the proposal, every call center employee for an insurance
company who speaks with a customer is continuously subject to the possibility of personal
fiduciary liability for every single conversation. Retirement savers will bear the significant costs
of imposing fiduciary duty where it does not belong.

Substantive changes to the proposal are necessary. The Department’s stated goal for
the 2010 proposal was to close loopholes in the current regulation that frustrated enforcement by
the Department; for example by allowing persons who represented that they were providing
impartial fiduciary advice to escape fiduciary status because the advice covered only a single
transaction. While the Committee supports closing inappropriate loopholes, we believe that the
proposed regulation and exemptions do not strike the correct balance. Accordingly, we believe
substantial changes to the proposed regulation and exemptions are necessary and we fully expect
the Department will receive significant comments. We strongly urge the Department not to rush
this project to completion before thoughtfully considering the comments.*®

Substantial time will be needed for insurers and others to implement the new rules. It
is self-evident from the materials the Department released that Department staff has worked very
hard on the reproposal. We know the Department wants to get this right and would want future
Administrations to support the results of the final rule. For that reason, the Department needs to
proceed carefully and fully consider all the comments it receives. Further, as we explain in more
detail below, because the proposal will affect nearly every interaction an insurance company and
its employees, agents, and brokers have with nearly every plan and IRA owner, an immediate
effective date, with an eight month “applicability” date, is simply not workable. We recommend
that the proposal not be effective for at least three years after publication of a final rule.*®

Exclusion for annuity contracts previously purchased. We also strongly urge the
Department to provide that the proposal will not apply to annuities purchased and arrangements
entered into prior to the effective date of the regulation. Simply to continue to interact with
existing customers after the regulation is in place means significant new costs. These new costs
have not been priced into products sold before the Department issued the final regulation. This
is particularly disruptive for annuities, because annuities are long term commitments from an
insurance company priced with certain assumptions about the obligations of the insurer.

17 See ERISA § 409.

18 While the Department, of course, put many years of thought into this reproposal, the reproposal is
substantially different from the 2010 proposal. Therefore, appropriate consideration must be put into addressing the
comments on the reproposal.

19" I the Department elects not to provide an effective date and implementation period of at least three
years, and demonstrates a compelling public policy need consistent with applicable administrative procedure
requirements for a shorter effective date, then we urge the Department to consider a phased implementation, for
example providing more time to put procedures in place to satisfy the complex conditions of the various prohibited
transaction exemptions.
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Further coordination with the SEC and FINRA is needed. In addition, the Committee
urges the Department to further consult with the staff of the Securities and Exchange
Commission (“SEC”) and FINRA to ensure that the proposal does not subject investment
advisers and broker-dealers to requirements that create undue compliance burdens and conflicts
with their obligations under these other laws and rules. In this regard, we note that during the
Committee’s review of the proposal, we have identified a number of inconsistencies and
conflicts between the proposal and the applicable federal securities law framework. By way of
example:

e The BICE would require a financial institution to enter into a written agreement before
any recommendation may be made. In contrast, the federal securities laws do not require
that a broker-dealer or adviser enter into a written agreement and where such entities do
enter into agreements, the timing of the execution is flexible.

e The BICE would require a chart prior to sale in which the adviser is directed to make
“reasonable assumptions” about the future investment performance of an amount
proposed to be invested. The proposed chart is contrary to the communications required
or permitted by the federal securities laws and relevant rules. For example, the SEC
requires mutual fund and variable prospectuses to set forth a “Fee Table,” which is
required to be standardized — based upon a $10,000 investment—and calculated on a 5%
return. FINRA rules regarding communications with the public prohibit projections of
future investment performance. The advertising rules set forth under the Investment
Advisers Act of 1940 (“Advisers Act”) prohibit projections of investment returns.

e Finally, as discussed below, the BICE requires an affirmative statement that the Financial
Institution and Adviser are fiduciaries with respect to recommendations. This
affirmative statement causes questions as to whether broker-dealers and their registered
representatives, who affirmatively state they are fiduciaries, may rely on the broker-
dealer exception in the Advisers Act. If the SEC were to determine that the broker-dealer
exception is not available under such circumstances, there would be formidable business,
compliance, and legal complexities attendant with registering these firms and individuals
as advisers and investment adviser representatives.

As noted, we offer the above as examples. There are a number of other instances where further
coordination with staff of the SEC and FINRA is critical.

I11. The Need for a Workable Seller’s Carve-Out.

A. Introduction.

The underpinning of the entire proposal is that any communication that would reasonably
be viewed as a “suggestion” that a person engage in or refrain from taking a particular course of
action, if that suggestion is individualized or directed at the recipient for consideration,
potentially triggers ERISA fiduciary status, the highest duty known to law. The Department has
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cast this wide net, apparently, on guidance from FINRA.?’ We question whether the FINRA
standard makes sense here. That standard has been developed to determine which
communications fall within the scope of FINRA’s suitability rule. Even if the Department
decides to use the FINRA standard, we believe that it is not being applied consistently with
FINRA’s rules. In this regard, we note that communications that fall short of a “call to action”
are not deemed to be recommendations under FINRA’s suitability rules. We also note that
FINRA’s suitability rule excludes general financial and investment information, descriptive
information about an employer-sponsored retirement or benefit plan, and certain asset allocation
models to the extent that they do not include a recommendation of a particular security or
securities.

Because the Department’s net is so wide, it is critical, as the Department recognizes, that
the proposal “appropriately distinguishes incidental advice as part of an arm’s length transaction
with no expectation of trust or acting in the customer’s best interest, from those instances of
advice where customers may be expecting unbiased investment advice that is in their best
interest.”** However, the proposal currently limits this “seller’s carve-out” to discussions with
fiduciaries of large plans. We strongly recommend that the seller’s carve-out not be limited to
fiduciaries of large plans, but rather should be available in appropriate circumstances for
discussions with all plan fiduciaries, participants, and IRA owners.

We understand that discussions with a plan fiduciary, participant or IRA owner in the
context of the sale of an annuity should not be presented as unbiased advice. For that reason, the
conditions that the Department attached to the seller’s carve-out in this proposal and in the 2010
proposal would be appropriate to ensure that selling is not misrepresented. For example under
the new proposal, in the context of persons who are fiduciaries of plans with 100 or more
participants, a counterparty (a) must obtain a written representation that the person will not rely
on the counterparty to act in the plan’s best interest, provide impartial investment advice, or give
advice in a fiduciary capacity; (b) must inform the person of the existence and nature of the
counterparty’s financial interests; (c) cannot receive a fee for the provision of investment advice;
and (d) must receive a written representation that the person has sufficient expertise to evaluate
the transaction and to determine whether the transaction is prudent. If those conditions are
satisfied, whether the person is a plan fiduciary, participant, or IRA owner, it is hard to see how