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BlackRock, Inc. (togetherwith its affiliates, “BlackRock”)* respectfully submits its
commentsto the Departmentof Labor(“DolL”) in responsetothe Dol’s proposed rule
regarding the consideration of financial factors in selecting planinvestments (the
“Proposal”). We agree with the DolL’s long-standing views that ERISA fiduciaries must
always putfirst the economic interests of the planin providing retirementbenefits and
cannot sacrifice investmentreturns or take on additional risk to promote goals unrelated
to the financial interests of the plan participants and beneficiaries. Thisapproach is
consistentwith the views we have publicly outlined in BlackRock’s ESG Integration
Statement.?

Ourinvestmentconviction,founded on research by BlackRock, the industry,and
various academics in additiontoour deep experience with both investmentand risk
managementacross asset classes, is thatincorporating sustainability-related factors —
which are often characterized and grouped intoenvironmental,social,and/orgovernance
(“ESG”) categories — intoinvestmentdecisionsislikelyto provide betterrisk-adjusted
returnsto investors over the long-term.We believe thatsustainability-related factors can
contribute to both value creation and value destruction. As we outline in this letter,thereis
a robust body of research that reinforces these views.

We appreciatethe DolL’s focus on the accelerating trend inthe use of the term
“ESG” and the proliferation of funds that are marketed as “ESG funds”. We understand
that thereis a broad range of ESG-oriented products,and the rapid increase in availability

! BlackRock manages assets on behalf of individual and institutional clients across equity, fixed income,
real assets, and other strategies. The assets we manage represent our clients’ futures and the investment
outcomes they seek, and it is our responsibility to help them better prepare themselves and their families
to achieve their financial goals. Two thirds of the assets we manage are retirement-related assets.
BlackRock manages assets for public and private pensions, including defined benefit (“DB”) and defined
contribution (“DC”) plans of varying sizes.

2 BlackRock, ESG Integration Statement (revised Jul. 28, 2020), available at
https://www.blackrock.com/corporate/literature/publication/blk-esg-investment-state ment-web.pdf.
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of those products could lead to confusion for investors and others. In fact, the financial
services industryis similarly focused on these issuesand is currently taking important
stepsto promote transparency and reduce confusion. In October, the Institute of
International Finance (“lIF”) convened a group of financial institutionsincluding banks,
insurers, and assetmanagersto discuss the need for a producttaxonomy. Theirreport,
The Case forSimplifying Sustainable Investment Terminology,®identified three key
categories:exclusion,inclusion,and impactful. This month, the Investment Company
Institute (“ICI”) published Funds’Use of ESG Integration and Sustainable Investing
Strategies:An Introduction.* Aswiththe IIF report, the ICI identified three key categories of
“ESG funds” ESG exclusionaryinvesting, ESGinclusionaryinvesting,and impact
investing.The ICl representsthe US mutual fund industry,and its board members —which
represent more than 50 asset managers and directors of mutual funds®— unanimously
approved thisreport. Boththe ICl and the llF report underscore the broad industry
recognition of the need fora common language and a producttaxonomy that provides
transparencyto help end investors differentiate among products and choose the right
productfor theirinvestmentneeds. Endorsing a market-led product taxonomywould
provide clarity and enable the DoL to identify and mitigate specificareas of concern.

We are concerned that the Proposal goes far beyond reiterating and clarifying the
DolL’s long-standingand consistent position that plan fiduciaries must put first the
economic interests of plan participants and beneficiaries. The Proposal creates an overly
prescriptive and burdensome standard that would interfere with plan fiduciaries’ ability
and willingnessto consider financially material ESG factors, regardless of their potential
effecton the return and risk of an investment.We encouragethe Dol to addressthese
consequences before moving forward with any final regulation.

We urge the Dol to engage with the industry to understand howinvestment
optionsincorporating ESG factors are used in ERISA plans. More industrydialogue would
reveal that the Proposal would impose significantcosts and burdens on ERISA plansthat
would ultimately be detrimental to plan participants and beneficiaries. Toinform a robust
regulatoryimpactanalysis, we encourage the DoL to engage with plan sponsors,
investmentmanagers,and indexproviderstounderstand how ERISA plans can and do
incorporate ESG factors to drive positive economicoutcomes for plan participants,and the
extentto which the Proposal would create new costs and burdens for plans,including
through the additional documentation requirements. Togain a holistic picture of the
growing trends of ESG integration (as defined below) and investing,the DoL could issue a
Request ForInformation (“RFI”). To help the Dol betterunderstand the use of ESG factors,
we include inthis letterinformation on BlackRock’s approach to incorporating ESG
factors, as well as data on how ESG-focused funds have performed.

See lIF, Sustainable Finance Working Group Report, The Case for Simplifying Sustainable Investment
Terminology (Oct.2019), available at https://www.iif.com/Portals/0/Files/content/IIF%20SFWG%20-
%20Growing%?20Sustainable%20Finance.pdf (“IIF ESG Report”).

ICl, Funds’ Use of ESG Integration and Sustainable Investing Strategies: An Introduction (Jul.2020),
available at https://www.ici.ora/pdf/20_ppr_esg_integration.pdf (“ICI ESG Report™).

5 Registered under the Investment Company Act of 1940.
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In addition, there are several ways the Proposal could betteralign with its stated
goal of clarifying and formalizing the DoL’s long-standing position that plan fiduciaries
must putfirst the economic interests of plan participants and beneficiaries.Setforth
beloware specificrecommendationstoimprove the Proposal and avoid unintended
consequences.

In this letter, we:

I.  Definethevarioustypesof ESG factors, explain BlackRock’s approach to
using ESG factors, and provide data supporting ourviewthat ESG-focused
fundscan be an effective source of positive investmentreturns;

.  Recommendthatthe DoL work with the financial servicesindustryto
conduct a comprehensive regulatoryimpactanalysis of the Proposal and
considerissuing an RFlto gathermore data;

[ll.  Provide recommendations thatwould formalizethe DoL’s longstanding
position on fiduciary duties in the ESG context, while seeking toreduce the
potential burdenthe Proposal places on planfiduciaries,including
suggested changestothe additional documentation obligation, the barrier
toincluding pecuniary ESGfactors in qualified defaultinvestment
alternatives (“QDIAs”),and the inability to include ESG-integrated products
on an investment menu of non-defaultoptions based on non-pecuniary
factors; and

IV. Articulate additional unintendedconsequences ofthe Proposal thatare
unrelated tothe consideration of ESG factors.

Sectionl: ESG Factors

Recognizing thattheterms “sustainable investing”and “ESG” are often used to
encompass a broad range of concepts, in this section, we define ESG factors, outline
BlackRock’s approach to sustainable investing,and provide data on the materiality of ESG
factors.

Typesof ESG Factors

Research by BlackRock, the industry,and academics has shown that the
incorporation of material ESG factors alongside traditional financial information during
theinvestment process contributesto long-terminvestmentperformance and mitigates
risk during periods of market volatility. We define environmental, social and governance

factors as follows:

e Environmental-covers themessuch as climate risks, natural resources scarcity,
pollution and waste,and environmental opportunities

e Social-includeslaborissues and productliability,and risks such as data security
and supplychain management

e Governance -encompassesitemsrelating tocorporate governance and behavior
such as board quality and effectiveness



ESG data can beincorporated across asset classes in both active and index
investment strategiestogive a clearerpicture of the financial risks and opportunities
inherentina portfolio.

Significantstrides have been madein addressing the challenges around the
uniformity of ESG-related data and metrics. Organizations like the Sustainable Accounting
Standards Board (“SASB”) and Taskforce for Climate Related Financial Disclosure (“TCFD”)
are driving both transparency and industry consensus around a set of well-defined
metrics. The SASB and TCFD sustainability disclosure frameworks have seen significant
uptake.As of February 2020, more than 1,000 companies,with a total marketcap of $12
trillion,had endorsed TCFD recommendations. These companiesinclude morethan 473
financial firms representing $138.8 trillion of managed capital. SASB has seen a 180%
increasein reporting since 2018.The widespread adoption of these frameworks is
significantbecause both SASB and TCFD recommend a set of disclosures on issuesthat
are likelyto have animpact on a company’s long-term operational and financial
performance. In addition,the Sustainable Industry Classification System (“SICS”) sits
alongside the widely accepted four-tiered Global Industry Classification System (“GICS™)
that usesfinancial metrics to determine acompany’s principal business activity. Over the
next few years, we believe ESG datawill become even more of a common language among
issuers and investors.®

To minimize confusion surrounding ESG-focused products,we believe thatthere
should be alignmentaround aglobally standardized naming classification for ESG-
focused productsthatis supported by policymakers. As outlined in our ViewPoint titled
Towardsa Common LanguageforSustainablelnvesting,” BlackRocksupports efforts like
those of the lIF and ICI to recommend a global taxonomy classification. In Appendix A, we
outline the taxonomy frameworks proposed by IIF, ICl, and BlackRock. All three frameworks
are similar. For example,the ICIESG reportdescribesin detail howfunds commonly
pursue sustainable investing strategies using three approaches:

1. ESG exclusionary investing: Funds with this type of investmentapproach
may exclude companies orsectors thatdo not meetcertain sustainability
criteria or do not align with investors’ objectives. They may use optimization
techniquesordiversification guardrails tolimit large deviations from market
performance.

2. ESG inclusionary investing: Funds with this type of investmentapproach
generally seek positive sustainability-related outcomes by pursuing an
investing thesis focusing on portfolios thatfundamentally or systematically
tilt a portfoliobased on ESG factors alongside financial return.

6 BlackRock, Sustainability: The tectonic shifttransforming investing (Feb. 28, 2020), available at
https://www.blackrock.com/us/individual/insights/blackrock-investment-institute/sustainability-in-
portfolio-construction.

7 BlackRock, ViewPoint, Towards a Common Language for Sustainable Investing (Jan 2020), available at
https://www.blackrock.com/corporate/literature/whitepaper/viewpoint-towards-a-common-language-
for-sustainable-investing-january-2020.pdf.
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3. Impactinvesting: Funds with this type of investmentapproach seekto
generate positive, measurable,reportable social and environmental impact
alongside afinancial return. Measurement,management,and reporting of
impactis a defining feature ofimpactinvesting.

We are encouraged thatlIF and ICl are driving consensus in the financial services
industry around a taxonomy, as we believeitisimportantfor plansponsorsto have
appropriate information tocompare ESG objectives across funds. In this regard, products
should be clearly marketed, and the objective(s) of ESG-focused funds should be clearly
identified. We believe that marketing materials and productdisclosures should clearly
identify a product’s objectives and clearlydescribe the product’s strategies so that plan
fiduciaries have clear information on how ESG-focused funds are constructed. Auniform
globaltaxonomywill make identifying the investmentobjective(s) of afund more
straightforward and give plan sponsors the data needed to make accurate comparisons
among similar types of funds. As ICI’s taxonomy demonstrates,a plan fiduciary may be
able to more readily satisfy its investmentduties when selecting some types of ESG-
focused funds as opposed toothers. For example,an ESG inclusionaryinvesting product
that seeks to maximize risk-adjusted returns and does not increase risk or subordinate
returns based on an ESG goal may be an appropriate investmentforan ERISA plan.

BlackRock’s Approach to Sustainable Investing

BlackRock’s sustainable investing philosophy is rooted in our clients’ financial
interests.We seek to integrate ESG information into our investment processes and
strategiesin service of improving long-term outcomes for the clients we serve. We analyze
ESG information because traditional financial accounting standards such as GAAP or IFRS
may not provide investors with a complete picture of the full set of risks and opportunities
faced by companies. Armed with more information, investors are better positioned to
evaluaterisks, an advantagethatis especially relevantin stressed markets when
uncertainty aboutfuture outcomesis higher.

Guided byour overarching purpose of helping ourclients achieve theirlong-term
investmentgoals by providing resilientand well-constructed portfolios,we approach
sustainable investing and the use of ESG information through:

l. ESGintegrationand risk managementacross ourinvestment platforms;

I. Investment stewardship — promoting corporate practicesthat help create
long-term shareholdervalue forclients, the vast majority of whom are
investing forlong-term goals such as retirement;

[I. Dedicated ESG-focused funds forthose clientswho want to align their
capital with a specificESG outcome.®

8  BlackRock currently manages $101 billion in assets in dedicated sustainable products and strategies and
an addition $481 billion in strategies that employ exclusionary screens. Our sustainable products are not
designed to require a return tradeoff and can even provide better long-term risk-adjusted returns for
investors.



ESG Integration at BlackRock

ESGintegrationisa processthat could be relevantfor — and additive to — all active
investmentstrategies. Forour active products, we operate with a simple definition of ESG
integration:incorporating material ESGinformation alongside traditional financial
information during the investment process, with the objective ofimproving the long-term
performance of portfolios. The goal is not to change a strategy’s underlying investment
objective butto provide portfolio managerswith additional tools and information to
identify newrisks and opportunitiesintheirportfolios.

In ourindexinvestments business,we work with index providers toexpand and
improve the universe of sustainable indexes,and as part of our investment stewardship,
we may engage with companiesinwhich our clients are invested to encourage the
effective managementand disclosure of material ESGrisks. Indexfund managersengage
with companies and vote proxiesin order to expressviews as to matters that materially
affect a company’s performance. These efforts seekto promote governance practices that
help create long-term shareholdervalue forour clients, the vast majority of whom are
investing forlong-term goals such as retirement.®

Performance of ESG-Focused Funds

In our research papertitled Sustainability: The Future of Investing, BlackRock
posited that, “enhanced data and insights make it possible to create sustainable portfolios
without compromising financial goals. Our research, which relies on back-tested data,
shows how ESG-focused indexes have matched or exceeded returns of theirstandard
counterparts,with comparable volatility. We find that ESG has much in common with
existing quality metrics,such as strong balance sheets,suggesting that ESG-friendly
portfolios could be more resilientin downturns.”*°

Over the past several years, there has been a growing body of evidence and
literature to supportthe validity of this view. For example,a 2015 study examining the
effect of ESG factors on Corporate Financial Performance (“CFP”) in the Journal on
Sustainable Finance combined more than 3,700 study results from more than 2,200
unique primary studies and found clearevidence forthe business case for ESG investing.
A 2015 Harvard Business School paper found that firmswith strong ratings on material
sustainabilityissues have betterfuture performance than firms with inferiorratings on the
sameissues. In contrast, firms with strong ratings on immaterial issues do not outperform

11

° BlackRock Investment Stewardship, Ourapproach to sustainability (Jul. 2020), available at
https://www.blackrock.com/corporate/literature/publication/our-commitment-to-sustainability-full-
report.pdf.

10 BlackRock Investment Institute, Sustainability: The Future of Investing (Feb. 2019), available at
https://www.blackrock.com/us/individual/insights/blackrock-investment-institute/sustainability-the-
future-of-investing.

11 Gunnar Friede, Timo Busch & Alexander Bassen, Journal of Sustainable Finance & Investment, ESG and
financial performance: aggregated evidence from more than 2000 empirical studies (2015), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2699610.
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firms with poor ratings on these issues.’?We outline some of this research in more detail in
AppendixB.

Furthermore,underthe recent market stress, we have observed betterrisk-adjusted
performance across sustainable products globallyin the first quarter of 2020.
Morningstarreported 51 out of 57 of theirsustainable indices outperformed theirbroad
market counterparts,’*and MSCl reported 15 of 17 of theirsustainable indices
outperformed broad market counterpartsin the first quarterof 2020, based on robust
cross regionaland index methodology.'* Further, Morningstarfound that 70% of
sustainable mutual funds performed inthe top half of theirrespective Morningstar
categories’®.While one quarter of performance is not determinative, itisinstructive for a
few reasons:

I.  Iltis consistent withthe resilienceinsustainable strategiesthatwe haveseenin
prior market stress scenarios. BlackRockanalyzed the performance of a globally
representative,widely analyzed setof 32 sustainableindices againsttheirnon-
sustainable benchmarks backto 2015. Our analysisfound that during notable
market downturnsin 2015-2016 and 2018, sustainable indices tended to
outperformtheirnon-sustainable counterparts —that is, they demonstrated a
smallerdecrease in value during the marketdownturn.

[I.  Therecentdownturnwas the most significanttestof this resilience,dueto the
severity of the marketturmoil. In Q1 of 2020,94% of sustainableindicesinour
analysis outperformed theirparentbenchmarks. We also tested whetherthis effect
remained afterthe market begantorecoverin late March 2020 and found thatthe
resilience was persistent. 91% of these sustainable funds outperformed theirnon-
sustainable counterparts through June 30,2020.%¢

lll.  Therecentevidenceisconsistentwith prior BlackRockresearch and financial
research across market cycles. This supports a conclusion that sustainable
strategiesdo not require a return tradeoff and can provide betterrisk-adjusted
returns for investors,during both normal and stressed markets.’

As the above research demonstrates, ESGfactors may provide downside protection,
particularly in extreme marketenvironments,which is crucial for retirementinvesting.

12 Khan, Mozaffar N., George Serafeim and Aaron Yoon, Harvard Business School Working Paper, No. 15-
073, Corporate Sustainability: First Evidence on Materiality (Mar. 2015), available at
https://dash.harvard.edu/bitstream/handle/1/14369106/15-073.pdf?sequence=1.

13 Dan Lefkovitz, Morningstar, How Did ESG Indexes Fare During the First Quarter Sell-off? (Apr. 8, 2020),
available at https://www.morningstar.com/insights/2020/04/06/how-did-esg-indexes-
fare?utm_source=elogua&utm_medium=email&utm_campaign=&utm_content=0.

4 Zoltan Nagy and Guido Giese, MSCI, MSCI ESG Indexes during the coronavirus crisis (Apr. 22, 2020),
available at https://www.msci.com/www/blog-posts/msci-esg-indexes-during-the/01781235361.

15 Jon Hale, Morningstar, Sustainable Funds Weather the First Quarter Better Than Conventional Funds (Apr.
3,2020), available at https://www.morningstar.com/articles/976361/sustainable-funds-weather-the-
first-quarter-better-than-conventional-funds.

16 Source: BlackRock, as of June 30, 2020. Based on a set of 32 globally representative, widely analyzed
sustainable indices and their non-sustainable counterparts.

17 BlackRock, Sustainable Investing: Resilience amid uncertainty, available at
https://www.blackrock.com/corporate/about-us/sustainability-resilience-research.
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Giventhis research and additional research cited in Appendix B,the Proposal overlooks
the fact that ESG factors can drive investmentrisk and return.

Section ll: Considerations Supporting Further Industry Engagement

The DoL Should Engage with Industry and Others to Identify the Full Scope of the
Proposal’s Impact

We urge the Dol to engage with the asset managementindustrytogaina more
comprehensive understanding of howsustainable investmentoptionsincorporate ESG
factors. More industrydialogue would likely demonstrate thatthe consideration of ESG
factors is generally consistentwith a prudent and robust decision-making process and
underscore that the Proposal would impose significant costs and burdens on ERISA plans
that would ultimately be detrimental to plan participants and beneficiaries. Specifically, we
are concerned thatthe Proposal’s additional analysis and documentation burdens will
discourage planfiduciaries from considering financially material ESG factors. Additionally,
we are concerned thatthe Proposal significantly underestimates the costs to comply with
the requirements of the Proposal. The DoL believesthatonly planfiduciarieswho consider
ESG factors or are invested in an ESG-focused investmentoption will beimpacted.!®
However, we are concerned that the Proposal could be read to require an analysis of all
actively-managed portfolios todetermine whethereach evaluation factor could be
considered an ESG factor, and if so, to confirm thateach such ESG factor is indeed
pecuniary,as thattermis defined inthe Proposal. Further,as drafted (and discussed in
greaterdetail below), Section 2550.404a-1(b)(2)ii)(D) could be read toapplyto all
investments and investment courses of actions, including decisionswithina plan asset
vehicle.The burden associated with,and the cost of evidencing, the consideration of
available alternatives foreach portfolio investmentdecision could be prohibitive and does
not appearto have been considered.

In order to gaina more complete assessment of the growing trends in ESG
integration and investing,and tolearn whetherand to whatextentthese trends create any
confusion or otherunique challenges forplan fiduciaries, we suggestthatthe DoL issue
an RFlto gatheradditional information in connection with this rulemaking effort.

In addition, beloware a series of recommendationstobetteralignthe Proposal with
the stated goal of clarifying and formalizing the DoL’slong-standing position that ERISA
fiduciaries mustalways putfirst the economicinterests of the planand cannot sacrifice
investmentreturns or take on additional riskto promote unrelated objectives.

Sectionlll: Recommendations to Clarify and Improve the Proposal

The DoL Can Clarify and Formalize its Longstanding Guidance without Deterring
Fiduciary Consideration of ESG Factors

Improve the Definition of “Pecuniary”

8 Proposal at 39120-21.



BlackRock generally agrees with the principles of evaluating investments and
investment courses of action based on pecuniary factors and that participants’and
beneficiaries’financial interests mustbe paramount,as articulated in newlyadded
Sections 2550.4044a-1(b)(1)(ii)-(iv). However, we respectfully suggest that the definition of
pecuniaryis flawed and too narrow.

BlackRock Recommendations:

1. Thedefinition ofthe term “pecuniaryfactor” in Section 2550.404a-1(f)(3) should be
modified toread: “The term “pecuniary factor” means a factor that could reasonably
be expected to have a material effecton the riskand/or return of aninvestment
based onappropriate investment horizons consistentwith the plan’sinvestment
objectives and the funding policy established pursuanttosection 402(b)(1) of
ERISA.”*®

2. Section 2550.404a-1(b)(1)(ii) should be modified toread: “Has evaluated
investments and investmentcourses of action based solely on pecuniary factors.”?°

These edits create a clearer, more workable standard thatis also more consistent
with the fiduciary requirements of sections 403 and 404 of ERISA and the existing
regulationsthereunder.?

Clarify Section 2550.404a-1(c)

The addition of Section 2550.404a-1(c) unnecessarily creates a newfiduciary
reviewrequirementtargeted ata specifictype of investmentriskthat is confusing,
complicated, and costly to satisfy. While we believe thatthe DolL’s apparent presumption
that the use of ESG factors is inherently non-pecuniaryis notsupported by the evidence,
we acknowledge thatthere maybe certaininvestmentsthatare designed tofurthernon-
financial goals.In those limited cases,we understand the DoL’s concern thatan
investmentinsuch a product could be motivated, in part, by non-financial reasons and,
therefore,a planfiduciary should undertake additional analysis to determine whethersuch
an investmentwould be appropriate forthe plan consistentwith her fiduciary duties.As
written, the Proposal casts far too wide a netby overly burdening plan fiduciariesin all

19 For ease of reference, the following is a comparison of our suggested language with the original: “The term

‘pecuniary factor’ means a factor that has-could reasonably be expected to have a material effect on the
risk and/or return of an investment based on appropriate investment horizons consistent with the plan’s
investment objectives and the funding policy established pursuant to section 402(a)(1) of ERISA.”

20

For ease of reference, the following is a comparison of our suggested language with the original: “Has

2l Seee.g., DoL Regulation Section 2550.404a-1(b)(2)(i): “A determination by the fiduciary that the particular
investment or investment course of action is reasonably designed...tofurther the purposes of the plan”
(emphasis added); Under DoL Regulation Section 2550.404c-5(e) a qualified default investment
alternative may constitute an investment fund “that is designed to provide varying degrees of long-term
appreciation and capital preservation through a mix of equity and fixed income exposures.” (emphasis
added).



instances where ESG factors may be taken into consideration. Specifically, the problematic
aspects of the Section 2550.404a-1(c) are as follows:

l.  Section(c)(1) - Consideration of Pecuniaryvs. Non-Pecuniary Factors.

The following sentence creates a new standard thatrelates uniquely to ESG factors,
which is inconsistentwith over forty years of the DoL’s principles-based interpretation of
fiduciaryinvestmentduties,and isdifficultto apply: “Environmental, social, corporate
governance,or other similarly oriented considerations are pecuniaryfactors only if they
presenteconomicrisks or opportunitiesthat qualified investment professionals would
treat as material economic considerationsundergenerally accepted investmenttheories.”

To satisfy thisrequirement,itappearsthata fiduciary would need todetermine
which evaluation consideration(s) could be viewed as an ESG factor. That may be difficult.
For example,would a pecuniaryvs.non-pecuniary assessmentberequired underthe
Proposal if an investment policy statement (“IPS”) includes as an evaluation factor the
consideration of a prospective investmentmanager’s human capital or talent
management? This could reasonably be considered a social or corporate governance
factor thatwould be subjectto a pecuniaryvs. non-pecuniary assessment.Assuming this
is considered an ESG factor, then it remains unclearwhetherthe factor would be
pecuniaryifonly some qualified investment professionals would treatthis factor as a
material economic consideration undergenerally accepted investmenttheories, orif a
consensus of investment professionalsisrequired. One would expectthata consensus
would not berequired,because such a requirement maynotbe dynamicenoughto allow
forindustry evolution beneficial to plan participants and beneficiaries.?? Even if the
Proposal as written does not require aconsensus, the required multi-step analysisand the
concomitant documentationistime-consuming and costly in a way that seems
disproportionaltothe concern thatitis designed toaddress.

The following sentence from (c)(1) also creates significantadditional challenges:
“Fiduciaries considering environmental, social, corporate governance, or othersimilarly
oriented factors as pecuniaryfactors are also required toexamine the level or
diversification,degree of liquidity,and potential risk-return in comparison with other
available alternative investments thatwould playa similarrole in the plans’ portfolio.”
Going back to the example of a fund manager’stalentmanagement practices, howwould
a prudentfiduciary satisfy this requirement? Presumably the fiduciary would compare
each of theinvestmentoptions againstsimilaroptions offered by differentfund managers.
However, it would certainly be easierand subjectto less scrutiny to simply remove that
evaluation factor from the IPS. There are likelya numberof common and useful evaluation
factors thatraise similarquestions,which may be easierto eliminate. It is difficultto
imagine thatthe DoL intended to create conditions thatwould discourage fiduciaries from
even considering the relevance of common, longstanding evaluation factors because of
the cost and potential regulatory and/orlitigation risk, butthat mayvery well be the result.

2 For an example of beneficial evolution, consider the use of indexing, which was not commonplace in the

1970s. Plan participants would not have been served well if ERISA prohibited the use of index funds until it
later became accepted by a consensus of investment professionals.
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BlackRock Recommendations:

1. Withoutthetwo sentences referenced above,section (c)(1) effectively restates the
requirementsin (b)(1)(ii)-(iv)andistherefore unnecessary. We recommend
eliminating this section.

2. Alternatively,ifthe DoL believesitis imperative toinclude additional criteria to
determinethatan ESG factor is pecuniary,we urge the DoL to revise (c)(1) to read
as follows: “A fiduciary’s evaluation of an investment mustbe focused onlyon
pecuniaryfactors. Plan fiduciaries are not permitted to sacrifice investmentreturn
or take on additional investmentriskto promote non-pecuniary benefits orany
other non-pecuniary goals. Environmental, social, corporate governance, or other
similarly oriented considerations are pecuniaryfactors only if they present, or are
intendedto assess, economicrisks or opportunitiesthatcould reasonably be treated
as material economic considerationsundergenerally accepted investment
theories. Fiduciaries considering environmental, social, corporate governance,or
other similarly oriented factors as pecuniary factors should not selectinvestments
oran investment course of action solely on the basis of such factors.”

[I.  Section(c)(2) - Economically Indistinguishable Alternative Investments

Section (c)(2) of the Proposal imposes a significantburden on planfiduciarieswho
consider ESG factors during investmentselection.The Dol statesinthe preamble thatit
believes economicallyindistinguishablealternatives are rare, and as such this
requirementwill notresultin a substantial cost burden. 2> However,economic
indistinguishabilityis notan objective fact. As a result, fiduciaries may regularly decide to
documentthe basis for concluding adistinguishingfactorcannot be found and why the
investmentwas chosen based onthe relevantfactors in(c)(2) each time they selectan
investmentusing ESGfactors evenwhenthe ESG investmentwins on an assessment of
pecuniaryfactors, as a prudentand protective measure. While itis likely true that
fiduciariesgenerally keep some record of their decision-making process,ata minimum
each fiduciarywill have to review and revisit theirdocumentation process to confirm
compliance with the requirements of the Proposal. These costs were not accounted forin
theregulatoryimpact analysis.

BlackRock Recommendations:

1. Assuming afiduciary complieswith the general requirements of Sections (b)(1)and
(2)regarding the appropriate considerations forinvestmentdecisions,itis unclear
why the additional costs and burdens created by Section (c)(2) are necessary.The
DoL should considereliminating the documentation requirements of this section.

[ll.  Section(c)(3) - InvestmentAlternatives forIndividual AccountPlans
In line with the consistent position of the DoL on ESG matters, the preambletothe

Proposal states thata “prudently selected,well managed,and properlydiversified fund
with ESG investment mandates could be added tothe available investment optionson a

23 Proposal at 39122.
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401(k) plan platformwithoutrequiring the plan to forgo adding othernon-ESGfocused
investmentoptionstothe platform,consistentwith the standardsin ERISA sections 403
and 404.” If the intentwas to referto investment mandates looking atpecuniary ESG
factors, those funds could presumably be added toa 401(k) platformevenifthey replace
other non-ESGfocused options. As a result, it would seemto followthat a planfiduciary
could select a fund for an investmentlineup,in part, for the collateral benefitsthat maybe
attractive to plan participants. Plan fiduciaries may wish to do so consistentwith their
fiduciary duties because they may determine that many employees would be more
enthusiasticaboutthese investmentoptionsand more likely to focus on their retirement
savings,which could lead them to save more for retirement, without sacrificing investment
performance.Section (c)(3)(i) of the proposal clouds the issue by saying all funds on the
lineup mustbe selected based onlyon the specified economicconsiderations.

BlackRock Recommendations:

1. The Dol should clarify that the requirements of section (c)(3) are (a) not intended
to preclude consideration of collateral benefitswhen the fund is selected through a
prudentprocessthatis otherwise focused on economicfactors, and (b) not
applicableifthe fund and the selection process are compliantwith Section (c)(1).

2. Similarly,the DoL should clarify thata fund’sinclusion of ESG considerations as
pecuniary factors in compliance with Sections (b) and (c)(1) should not preclude
the fund from being selected asa QDIA.Dependingon howthe rulesin Section
(c)(3)(i) areinterpreted, the Proposal as written could be interpreted to preclude
selection of a fund that incorporates ESG factors as a QDIAevenwhen the ESG
factors are pecuniaryfactors compliantwith Section (c)(1). Such a rule would seem
inconsistentwiththe general approach of the Proposal. Eventhe DolL’s explanation
of the QDIArulein the preamble pointed tothe inclusion of “non-Pecuniary goals”
as the basis for the rule.®*

Section1V: Unintended Consequences of the Proposal Unrelated to ESG Factors

The breadth of the language inthe Proposal creates unintended consequences
unrelated tothe consideration of ESG factors. For example, Section 2550.404a-
1(b)(2)(ii)(D) could beread torequire a broad and costly new documentation burden on
planfiduciariesthatrelatesto allinvestments and investment courses of action. The DoL
explainsthatthis requirementwas added asareminderthat fiduciaries mustnotlet non-
pecuniaryfactors divertthem from an alternative option thatwould provide better
financial results.?® However, this section appearsto apply regardless of whetheror not a
planfiduciaryis considering ESG factors.

Further,a literal reading of this new subsection appearstorequire a full review by
planfiduciaries of prior investmentdecisions and could require additional,unplanned
analysisand evaluation.The DoL’s regulatoryimpactanalysisassumesthat additional
costs would onlybe incurred by fiduciaries who consider ESG factors, which suggests this
languagewasintended tobe narrowerin application.

24 Proposal at 39119.
25 Proposal at 39117.
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Importantly, as currently drafted, the Proposal seemingly applies notonlyto plan
fiduciary selection and monitoring of an investmentfund,butalsoto fiduciaries’
managementof planassetvehicles(e.g.,bank collective trusts and insurance company
separate accounts considered tohold “plan assets” subjectto ERISA).For example,inthe
context of a plan assetfund managerinvesting in publicly traded equity securities thatare
part of alargeindex,the managergenerally seeks toreplicate the index. The Proposal
would seemto require the managertoexamine the level of diversification and degree of
liquidity of each equity security. We do not believe thisis theintended result, since it would
not be appropriate toevaluate each individual securityinan indexfund. Given the
objective of replicating orclosely replicating anindex by investing in certain specific

securities, it is neithernecessary nor appropriate to evaluate each individual securityinan
indexfund.

This type of comparisonis similarlyinappropriate in a fixed income portfolio.
Individual bonds are selected that provide relative value,fundamental momentum,and
cross-asset momentum relative to the transaction costs, market impact, and risk. The
contribution to risk, diversification,and liquidity can only be determined relative toa
proposed portfolio. Because these considerations only matterrelative to the other bonds
in the portfolio, it would be onerous, and incorrect, to examine the level of diversification
and the degree of liquidity of each security.

BlackRock Recommendation:

1. Absentabetterarticulation of the need for this section and consideration of the
actual costs to comply, we recommend thatthis section be deleted.

*kkkkkkkkk

Wethankthe Dol for providing the opportunity tocomment on the Proposal, and
we welcome the opportunity to furtherdiscuss any of the information or recommendations
we have provided.

Sincerely,

Barbara Novick
Vice Chairman

Anne Ackerley
Head of the Retirement Group

Brian Deese
Global Head of Sustainable Investing

Nicole Rosser
Director, Legal & Compliance
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Appendix A: ESG Taxonomy Frameworks

IIF taxonomy, published in The Case for Simplifying Sustainable Investment
Terminology:

1. Exclusioninvestments: Those actively avoiding investing in unsustainable
corporates or countries based on screens or other ways to identify particular
issues or outcomes of concern.

2. Inclusioninvestments: Those activelyinvesting in sustainable corporates
and countries based on consideration of underlying dataaboutissuesor
outcomes.

3. Impactfulinvestments: Those seeking to have a direct, positive measurable

impacton society and/or the environmentwhile targeting market, or better,
financial returns.

ICI taxonomy, published in Funds’Use of ESG Integration and Sustainable Investing
Strategies: An Introduction:

1. ESG exclusionary investing: Funds with this type of investmentapproach
may exclude companies orsectors thatdo not meetcertain sustainability
criteria or do not align with investors’objectives. They may use optimization
techniquesordiversification guardrails tolimit large deviations from market
performance.

2. ESG inclusionary investing: Funds with this type of investmentapproach
generally seek positive sustainability-related outcomes by pursuing an
investing thesis focusing on portfolios thatfundamentally or systematically
tilt a portfoliobased on ESG factors alongside financial return.

3. Impactinvesting: Funds with this type of investmentapproach seekto
generate positive, measurable,reportable social and environmental impact
alongside afinancial return. Measurement,management,and reporting of
impactis a defining feature ofimpactinvesting.

BlackRock taxonomy, published in Towards a Common Language for Sustainable
Investing:

1. Screened: Exclude specificcompanies/ sectors associated with
objectionable activities orspecificsustainability risks.

2. ESG:Investin securities based on overall ESG performance, or pursue
specificenvironmental, social,governance,or SDG issues.

3. Impact:Intentto contribute to measurable positive environmental, social or
SDGoutcomes, alongside financial returns.
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https://www.iif.com/Portals/0/Files/content/IIF%20SFWG%20-%20Growing%20Sustainable%20Finance.pdf
https://www.iif.com/Portals/0/Files/content/IIF%20SFWG%20-%20Growing%20Sustainable%20Finance.pdf
https://www.ici.org/pdf/20_ppr_esg_integration.pdf
https://www.ici.org/pdf/20_ppr_esg_integration.pdf
https://www.blackrock.com/corporate/literature/whitepaper/viewpoint-towards-a-common-language-for-sustainable-investing-january-2020.pdf
https://www.blackrock.com/corporate/literature/whitepaper/viewpoint-towards-a-common-language-for-sustainable-investing-january-2020.pdf

Appendix B: Independent academic and practitioner research

In addition to the BlackRock proprietary research cited throughoutthis letter,there exists

a large and growing body of academicand practitionerliterature covering the empirical
and qualitative implications of ESG considerations for investmentriskand return, asset
pricing and corporate behavior.Belowis a list of such research. This list is not all-inclusive.
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