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October 5, 2020 
 
 
Jeanne Klinefelter Wilson 
Acting Assistant Secretary 
Employee Benefits Security Administration  
Room N-5655  
U.S. Department of Labor  
200 Constitution Avenue NW  
Washington, DC 20210  
 
Re:  Proxy Voting and Shareholder Rights NPRM  
 Fiduciary Duties Regarding Proxy Voting and Shareholder Rights (RIN 1210-
 AB91) 
 
 
Dear Acting Assistant Secretary Wilson, 
 
The Interfaith Center on Corporate Responsibility (ICCR) is a broad coalition of 
institutional investors collectively representing over $500 billion in invested capital. 
ICCR members believe, based on both empirical research and nearly 50 years of 
experience engaging companies, that meaningfully addressing environmental and 
social risks and adopting governance arrangements that promote accountability 
best position companies for long-term success.  
 
ICCR writes to express our strong opposition to the Department of Labor’s (the 
“Department’s”) proposed changes to fiduciary standards under the Employee 
Retirement Income Security Act of 1974 (“ERISA”), “Fiduciary Duties Regarding 
proxy Voting and Shareholder Rights” (the “Proposed Changes”), set forth in the 
Notice of Proposed Rulemaking (“NPRM”). 
 
The Proposed Changes, which would require ERISA fiduciaries to conduct vote-by-
vote analysis of economic impact in order to cast proxy votes, are a transparent 
effort to discourage ERISA fiduciaries and their service providers from exercising 
their shareholder rights at portfolio companies. The Department should withdraw 
the NPRM because: 
 

1. The NPRM offers no coherent justification for the Proposed Changes and 
reflects an unwarranted skepticism about shareholder voting, shareholder 
proposals and environmental, social and governance (“ESG”) considerations.  

2. The NPRM fails to discuss the abundant empirical research showing benefits 
from both shareholder voting and the kinds of ESG reforms it makes possible; 
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that omission precludes a proper analysis of whether the benefits the 
Department claims would flow from the Proposed Changes outweigh the 
substantial direct and indirect costs they would impose on ERISA fiduciaries, 
their service providers and our public markets.  

3. The analysis the NPRM and Proposed Changes require is poorly explained 
and involves considerations unrelated to the merits of a proposal.  

4. The suggested “permitted practices” are internally inconsistent and offer 
uncertain protection for fiduciaries. 

 
 
The NPRM Fails to Make the Case That the Proposed Changes Are 
Necessary and Reflects an Unwarranted Skepticism About Shareholder 
Voting, Shareholder Proposals and ESG Considerations 
 
The NPRM offers three reasons rule making is necessary. The first, which is easily 
dispatched, consists of data regarding shareholdings by ERISA plans; specifically, 
that fewer shares are held directly by ERISA plans and a lower proportion of ERISA 
fund assets are invested in public equities.1 The Department does not explain how 
those developments, which are characterized as “changed circumstances,” support 
the Proposed Changes, and we can identify no logical connection.  
 
Second, according to the NPRM, ERISA fiduciaries “misunderstand”2  their 
fiduciary obligations related to proxy voting and believe that they are required to 
vote all proxies regardless of economic impact on the plan. No evidence appears in 
the NPRM, nor could we locate any, supporting the notion that fiduciaries are 
confused about their obligations with respect to proxy voting. The Avon Letter, 
which the Department tries to blame for the alleged confusion, came out in 1988; 
since then, the Department has repeatedly (in 2008, 2016 and 2018) stated that 
fiduciaries do not have to vote all proxies in order to comply with their fiduciary 
obligations. For fiduciaries to be confused at this point, both they and their 
fiduciary counsels would have to have ignored or forgotten this guidance. Given how 
unlikely that is, it is incumbent on the Department to present some evidence that 
fiduciaries hold this mistaken belief or are acting in ways that reflect it. The NPRM 
contains no such evidence.  
 
Relatedly, the Department urges that the problem of fiduciary confusion is 
“exacerbated” by the increase in the amount and types of shareholder proposals.3 
Although more shareholder proposals are submitted now than in 1988, the total 

                                                       
1  NPRM, at 11. 
2  NPRM, at 8. 
3  NPRM, at 8. 
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number of proposals has leveled off in recent years.4 This argument also illustrates 
the skepticism about shareholder proposals and ESG considerations that permeates 
the NPRM, which asserts that fiduciaries’ confusion “may be” leading them to act 
“in ways that unwittingly allow plan assets to be used to support or pursue proxy 
proposals for environmental, social, or public policy agendas that have no 
connection to increasing the value of investments.”5 The Department apparently 
assumes that proposals addressing environmental, social and public policy issues by 
definition do not have an economic impact on the value of plan assets, which is at 
odds with substantial research (discussed in detail below).  
 
Third, the NPRM urges that “research regarding whether proxy voting has reliable 
positive effects on shareholder value and a plan’s investment in the corporation has 
yielded mixed results.”6 The Department points to a few studies as showing this 
“mixed” result, but only two of those papers review actual empirical studies. Both 
Denes et al.7 and Yermack8 discuss studies showing both positive and negative 
impacts on firm performance from different kinds of shareholder votes. Denes et al. 
note that in more recent studies the relationship between shareholder proposals 
and firm value has tended to be positive, and Yermack synthesizes studies showing 
that the more recent tactic of withholding support from directors is associated with 
a range of positive outcomes, both of which contradict the Department’s suggestion 
that the evidence regarding shareholder voting has shifted in a way that justifies 
the Proposed Changes.  
 
The remaining studies are far afield from the NPRM’s claims and provide no data 
relevant to the Proposed Changes. One, by Tracie Woidtke, analyzes the 
relationship between activist public fund ownership of shares in companies and 
those companies’ performance. The paper by James Copland criticizes proxy 
advisors, and Dorothy Lund’s article analyzes the incentives passive investors 
allegedly have not to vote responsibly but does not include any voting data.  
 
The NPRM does not address research directly on the impact of shareholder voting 
showing that it can enhance firm value. For example, a 2020 study found that the 
passage of a corporate social responsibility (“CSR”) proposal generates positive  

                                                       
4  E.g., https://corpgov.law.harvard.edu/2018/11/26/shareholder-voting-in-the-united-states-trends-and-
statistics-on-the-2015-2018-proxy-season/ (reporting proposal volume peak in 2008 and decline between 2013 
and 2018);  
5  NPRM, at 14. 
6  NPRM, at 13. 
7  Matthew R. Denes et al., “Thirty Years of Shareholder Activism: A Survey of Empirical Research,” 44 J. Corp. 
Fin. 405 (2017). 
8  David Yermack, “Shareholder Voting and Corporate Governance” (2010) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1523562&download=yes). 
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abnormal returns.9 Similarly, a 2012 Journal of Finance study estimated that the 
passage of a governance proposal causes a positive 2.8% cumulative abnormal 
return.10 “Vote no” campaigns against directors, in which shareholders withhold 
support from directors in uncontested elections, lead to operating performance 
improvements and more disciplinary CEO turnover, according to a 2008 study.11 
The Department’s failure to mention this literature renders its justification 
misleading and inadequate. 
 
 
The NPRM Does Not Acknowledge or Weigh the Substantial Indirect Costs 
Imposed by the Proposed Changes 
 
The NPRM acknowledges the substantial direct costs the Proposed Changes would 
impose, and provides an “illustration” in an effort to quantify them. However, it 
only glancingly mentions potential indirect costs that would flow from cutting back 
on voting by ERISA fiduciaries and their service providers, referring to but not 
discussing potential “externalities, public goods or other market failures” that could 
constitute “costs to society.”12 As a result, the NPRM’s weighing of costs and 
benefits from the Proposed Changes is incomplete. 
 
Our system of corporate governance rests on a balance of power among managers, 
the board and shareholders. Centralized management confers efficiency benefits, 
but also creates risks that management or directors will pursue actions at odds with 
shareholders’ interests such as embarking on value-destroying strategies or 
engaging in self-dealing transactions. Shareholders’ voting rights act as a check on 
such activities; shareholders can withhold support in director elections, veto 
transactions, express their views on executive pay, and endorse policy 
recommendations advanced in shareholder proposals. Research indicates that 
institutional investors like ERISA plans collect and analyze information more 
efficiently than other investors and are more effective monitors.13  
 
Shareholders’ leverage is not limited to the votes themselves. The possibility of 
shareholder disapproval shapes companies’ actions, and companies put up for a 
shareholder vote proposals they have good reason to believe will pass. According to 

                                                       
9  Fernando Martins, “Corporate Social Responsibility, Shareholder Value, and Competition,” at 3 (Aug. 14, 
2020) (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3651240&download=yes). 
10  See Vicente Cuñat, Mireia Gine, & Maria Guadalupe, “The Vote Is Cast: The Effect of Corporate Governance 
on Shareholder Value,” 67 J. Fin. 1943 (2012) (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1555961) 
11  Diane Del Guercio et al., “Do Boards Pay Attention When Institutional Investor Activists ‘Just Vote No’?”, at 
3-4 (2008) (https://www.readcube.com/articles/10.2139%2Fssrn.575242). 
12  NPRM, at 49. 
13  See https://clsbluesky.law.columbia.edu/2018/10/03/is-shareholder-voting-an-effective-corporate-governance-
mechanism/. 



 
 

5 
 

a recent study, the competition for votes “provides management and counterparties 
with incentives to take preemptive actions that will bring about greater net benefits 
for the company and investors.”14  The NPR views a policy of voting with 
management as benign because “nearly all management proposals are approved 
with little opposition,”15 but a lower likelihood of disapproval would be expected to 
lead to management proposals that are less value-maximizing. Those effects would 
likely be most pronounced where the interests of management and shareholders are 
least aligned, such as executive pay.  
 
As we have argued in response to a recent rule making by the Department on ESG 
and investment choices, there is strong evidence of a link between superior ESG 
performance and firm financial performance. The NPRM ignores this literature, 
without explanation.  

 A 2018 Bank of America study “found that firms with a better ESG record 
than their peers produced higher three-year returns, were more likely to 
become high-quality stocks, were less likely to have large price declines, and 
were less likely to go bankrupt.16  

 Deutsche Asset & Wealth Management and researchers from the University 
of Hamburg surveyed the academic literature and found that 62.6% of meta-
analyses showed a positive relationship between ESG and corporate financial 
performance.17  

 A 2010 study found that shareholder proponents target “firms that both 
underperform and have generally poor governance structures” and concluded 
that the evidence did not support the claim that proponents “pursue self-
serving agendas.”18 

 
Specific ESG considerations can also drive company performance. For example, 
empirical studies have found a consistent negative relationship between governance 
arrangements insulating boards from shareholder influence—which generally limit 
the effectiveness of shareholder voting--and company performance.  

 An influential 2003 study found that companies whose governance provisions 
provided the strongest shareholder rights and lowest management power, as 

                                                       
14  Kobi Kastiel & Yaron Nili, “Competing for Votes,” 10 Harv. Bus. L. Rev. 287, 291 (2020) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3681541&download=yes). 
15  NPRM, at 26. 
16  Robert G. Eccles & Svetlana Klimenko, “The Investor Revolution,” Harvard Business Review, May-June 2019 
(https://hbr.org/2019/05/the-investor-revolution) 
17  Gunnar Friede et al., “ESG and Corporate Financial Performance: Mapping the Landscape,” p.7 (Dec. 2015) 
(https://institutional.dws.com/content/_media/K15090_Academic_Insights_UK_EMEA_RZ_Online_151201_Final
_(2).pdf) 
18  Luc Renneboog & Peter G. Szilagyi, “The Role of Shareholder Proposals in Corporate Governance,” at 16, 20-
21 (July 2010) (https://edwards.usask.ca/centres/csfm/_files/papers2010/3b-
The%20Role%20of%20Shareholder%20Proposals%20in%20Corporate%20Governance,%20L.%20Renneboog%20
and%20P.%20Szilagyi.pdf) 
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measured using a governance index sometimes referred to as the “G Index,” 
outperformed those with the weakest shareholder rights and highest 
management power by a statistically significant 8.5% per year.  

 Weaker shareholder rights were also associated with lower profitability and 
sales growth.19  

 Classified boards are associated with lower firm value and less performance-
sensitive compensation.20  

 
A Bank of America Merrill Lynch study “found that companies with high scores on 
gender/diversity measures, including board diversity, women in management and 
company policies on diversity/inclusion, generally saw lower subsequent price and 
EPS volatility and higher subsequent returns on equity than those with low 
scores.”21 Companies with one or more women on boards delivered higher average 
returns on equity, lower leverage, better average growth and higher price/book 
value multiples in a six-year Credit Suisse Research Institute study of 2,360 global 
companies.22 
 
Shareholder voting is essential to obtaining value-enhancing ESG reforms. Voting 
serves a communication function, and helps mitigate the collective action problem 
resulting from widely dispersed shareholdings in public companies.23 The dramatic 
reduction in the proportion of large-cap public companies with classified boards—
their number dropped by more than 50% from 2000 to 201224--was spurred by 
shareholder votes on the issue.25 Similarly, shareholder campaigns pressing for 
greater board diversity led to a substantial increase in the proportion of S&P 500 

                                                       
19  Paul Gompers et al., “Corporate Governance and Equity Prices,” Quant. J. Econ., 118(1), 107-155 (Feb. 2003) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=278920) 
20  Alma Cohen & Charles C.Y. Wang, “How Do Staggered Boards Affect Shareholder Value?” at 3 (July 2013) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2141410&download=yes); Olubunmi Faleye, “Classified 
Boards, Firm Value, and Managerial Entrenchment,” 83 J. F. Econ. 501 (2007) 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=877216) 
21  See https://newsroom.bankofamerica.com/system/files/2019_Environmental_Social_Governance.pdf 
22 Credit Suisse, “Does Gender Diversity Improve Performance?” Jul. 31, 2012 (https://www.credit-
suisse.com/us/en/about-us/research/research-institute/news-and-videos/articles/news-and-
expertise/2012/07/en/does-gender-diversity-improve-performance.html) 
23  Alan R. Palmiter, “The Shareholder Proposal Rule: A Failed Experiment in Merit Regulation,” 45 Ala. L. Rev. 
879, 901 (1994) (https://wakespace.lib.wfu.edu/handle/10339/26139) 
24  Cohen & Wang, at 1-2. 
25  See, e.g., https://www.chicagotribune.com/business/ct-xpm-2012-04-04-ct-biz-0401-bf-staggered-boards-
20120401-story.html. 
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Board seats held by women,26 and significant reductions in the rate of executive pay 
increases have followed high levels of voting support on executive pay proposals.27  
 
The impact extends to companies that are not subject to proposals. As proponents 
began submitting proxy access shareholder proposals, some companies proactively 
adopted proxy access bylaws, and majority voting for director elections was 
implemented by some companies that were not targets of a shareholder proposal 
campaign on the issue.28 A study by The Conference Board found that companies 
that were early proxy filers in 2011, when mandated management say on pay votes 
began, changed the terms of their pay programs to align pay more closely with 
performance and improved their disclosure even before any votes were cast.29 In a 
recent study, peer companies improved their CSR performance after passage of a 
CSR shareholder proposal at a competitor.30 
  
Finally, shareholder voting can help mitigate systematic risks that can affect the 
value of a plan’s portfolio. Under modern portfolio theory, risks across the portfolio 
(systematic risks) cannot be diversified away, making it rational for institutional 
investors to focus on obtaining better ESG disclosure and to use those disclosures 
when investing and voting proxies.31 The recent announcement by BlackRock, the 
U.S.’s largest asset manager and one of the “Big Three” passive investors, that it 
would accelerate its integration of sustainability considerations into its investment 
products and processes, illustrates this logic.32 Addressing risks associated with 
climate change at one company, for example, can not only reduce risks for other 
issuers of public equities but can also have an impact on the performance of assets 
in other asset classes such as real estate, timber or private equity whose value 
depends on mitigating sea level rise, availability of fresh water, or the prices of 
agricultural commodities.  
 
 
 

                                                       
26  https://corpgov.law.harvard.edu/2020/01/28/board-composition-and-shareholder-proposals/ (noting that 
shareholders’ “emphasis on board diversity has produced results”: 46% of seats in 2020 are held by women, up 
from 17% in 2009). 
27   Randall S. Thomas et al., “Dodd-Frank’s Say on Pay: Will It Lead to a Greater Role for Shareholders in 
Corporate Governance?” 97 Cornell L. Rev. 1213 (2012) 
(https://scholarship.law.vanderbilt.edu/cgi/viewcontent.cgi?article=2004&context=faculty-publications)    
28  See https://www.dorsey.com/newsresources/publications/client-alerts/2016/12/recent-developments-in-proxy-
access; https://www.davispolk.com/files/2015-02-18_Proxy_Access_a_Decision_Framework.pdf; 
https://www.complianceweek.com/majority-vote-lite-companies-adopt-modified-policies/6961.article 
29  See Thomas et al., at 1257. 
30  Martins, at 42. 
31  John C. Coffee, “The Future of Ownership: ESG, Common Ownership, and Systematic Risk,” at 10-12 (Sept. 
2020) (https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3678197&download=yes). 
32  See https://www.blackrock.com/corporate/investor-relations/blackrock-client-letter. 
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The Analysis Required by the Proposed Changes is Not Feasible for 
Fiduciaries  
 
To date, most fiduciaries have satisfied their duties under ERISA related to proxy 
voting by adopting proxy voting policies or guidelines that set forth the factors to be 
considered when voting on types of proposals. In formulating and updating these 
guidelines, fiduciaries review research on the value-relevance of different kinds of 
proposals, in addition to drawing on the experience of investment staff and service 
providers. Fiduciaries generally retain discretion to deviate from guidelines when 
doing so would be in the best interests of their plans. For example, many plans’ 
guidelines consider outside auditor ratification to be a routine item and recommend 
a vote with management’s recommendation, but also leave open the possibility of 
voting against ratifying the auditor where significant audit-related concerns exist.  
 
The Proposed Changes would upend this cost-effective and sensible approach and 
require a vote-by-vote analysis of the economic impact of each proxy vote before a 
fiduciary can decide to cast it. As discussed above, we do not believe that the 
Department has provided sufficient justification for imposing the significant costs 
associated with such analysis. But putting aside cost concerns, the Proposed 
Changes and NPRM do not provide enough guidance for fiduciaries in carrying out 
this task, especially given the threat of fiduciary liability hanging over every 
analysis.  
 
First, it is not possible for a fiduciary to have any sense of the economic impact of a 
proxy vote before results of that vote are tabulated and announced. ERISA plans 
are well-diversified, as the NPRM acknowledges, and thus no individual plan, by 
itself, can carry or defeat a proposal. Nor can a fiduciary know beforehand whether 
a plan’s votes would make the difference between passage and defeat. Logic dictates 
that economic impact must depend, at least in part, on what company action the 
vote would prompt, which would turn on not just a particular plan’s vote but the 
votes of all other shareholders.  
 
For example, a fiduciary who believes that top executive incentive pay 
arrangements are encouraging underinvestment in the business might consider 
voting against management’s say on pay proposal. Without knowing how other 
shareholders are going to vote, it would not be possible for the fiduciary to assess 
the likelihood that the plan’s vote would help convince the company to alter its pay 
practices. A 20% no vote on a say on pay proposal almost certainly would have 
different consequences from a 40 or 60% no vote. Past Department interpretations 
allowed fiduciaries to consider whether the plan’s exercise of shareholder rights, 
alone or with that of other shareholders, would be expected to impact the value of 
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the plan’s investment,33 but the NPRM is silent on that question. A fiduciary would 
need a crystal ball, then, to carry out the analysis contemplated in the NPRM. 
 
The NPRM is also muddled about the distinction between the pre-vote economic 
impact analysis required under the Proposed Changes and the substantive decision 
of how to vote. The NPRM states, “Information that will better enable fiduciaries to 
determine whether or how to vote proxies on particular matters includes the cost of 
voting, including opportunity costs, the type of proposal . . . voting recommendations 
of management, and an analysis of the particular shareholder proponent.”34 It is not 
clear which factors should be considered in the pre-vote analysis and which in the 
actual voting determination. We note that, to the extent the pre-vote analysis 
incorporates factors such as current practices of the company and peers, the specific 
action proposed in the management or shareholder proposal, and company 
performance, the pre-vote analysis would substantially duplicate the voting 
analysis, limiting the ostensible benefits of the Proposed Changes.  
 
The NPRM indicates that fiduciaries should take into account when determining 
the economic impact of a proxy vote the costs an issuer might incur from a failure to 
achieve quorum for the shareholder meeting.35 That information would not be 
available to fiduciaries, though, and it is unreasonable to require fiduciaries to try 
to acquire it from issuers.  
 
According to the NPRM, the plan’s opportunity costs should also be considered in 
the economic impact analysis. Presumably, though no explanation is provided, the 
Department believes that the time a fiduciary spends determining how to vote on a 
single proposal could be spent on another value-generating activity. This absurd 
suggestion would be impossible to implement. It is difficult to imagine the kinds of 
alternative activities in which a fiduciary might engage in the small amount of time 
typically spent analyzing a single proxy vote. Even if such hypothetical activities 
can be identified, how should fiduciaries value them?  
 
The NPRM states that a fiduciary should consider “an analysis of the particular 
shareholder proponents” when deciding whether and how to vote on a proposal.36 No 
explanation is provided about how a proponent’s identity affects the economic 
impact of a proposal. We have seen no research indicating that the value of a 
governance change depends on the identity of the shareholder advocating for it. If 

                                                       
33  Interpretive Bulletin 2016-01; Field Assistance Bulletin 2018-01. 
34  NPRM, at 21. 
35  NPRM, at 28 fn. 63. The fact that the Department went out of its way to clarify that a fiduciary may depart 
from a permitted practice in order to help a company make quorum at a meeting supports a conclusion that 
considerations other than maximizing the value of plan assets motivated the issuance of the NPRM. 
36  NPRM, at 21. 
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such research exists, the Department should describe it and explain how it relates 
to a fiduciary’s analysis of a proposal.  
 
Given the challenges outlined above, we believe that the Proposed Changes cannot 
be implemented by fiduciaries without significant risk of inadvertent 
noncompliance. The NPRM therefore should be withdrawn. 
  
The Permitted Practices Are Internally Inconsistent and Offer Uncertain 
Protection to Fiduciaries 
 
The NPRM concedes that the extensive and particularized cost-benefit analysis 
required by the Proposed Changes would be “resource-intensive” and “may often 
burden fiduciaries out of proportion to any potential benefit to the plan.”37 That 
acknowledgement bolsters our belief that the Department has imposed the vote-by-
vote economic analysis requirement in order to steer fiduciaries toward the 
permitted practices, which allow fiduciaries to select types of proposals on which to 
abstain from voting or to vote in accordance with management’s recommendations. 
Those practices, however, are internally inconsistent and are not designed to 
maximize the value of plan assets. 
 
The permitted practices would provide illusory protection for fiduciaries. The 
permitted practice in which the fiduciary may decide to vote with management on 
specific kinds of proposals is “subject to any conditions determined by the fiduciary 
as requiring additional analysis because the matter being voted upon concerns a 
matter that may present heightened management conflicts of interest or is likely to 
have a significant economic impact on the value of the plan’s investment.”38 To 
determine whether this exception applies, a fiduciary would need to engage in the 
exact vote-by-vote analysis that the permitted practice was supposed to allow the 
fiduciary to avoid. The NPRM does not explain how a fiduciary could monitor for 
such exceptions in a cost-effective way. 
 
The Department defends this permitted practice of following management’s 
recommendations by noting that officers and directors owe “their own” fiduciary 
duties to the corporation, implying that those duties are sufficiently similar to 
ERISA fiduciaries’ duties that reliance upon their judgments is a sound practice.39 
However, fiduciary obligations under state corporate law are limited in order to 
avoid excessive risk aversion, most importantly by the powerful business judgment 
rule, which presumes that officers’ and directors’ decisions were informed, in good 
faith, and made in the honest belief that the action taken was in the best interests 

                                                       
37  NPRM, at 24-25. 
38  NPRM, at 26. 
39  See NPRM, at 21 fn. 52, 26. 
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of the company.40 A shareholder cannot enforce director and officer fiduciary duties 
without showing that it made demand on the corporation or that such demand 
would be futile; ironically, in Aronson v. Lewis, the case cited by the Department, 
the complaint was dismissed for failure to plead demand futility. Both procedurally 
and substantively, then, corporate law’s fiduciary duties are no substitute for those 
owed under ERISA. 
 
Another permitted practice would allow a fiduciary to refrain from voting altogether 
when the plan’s holding in an issuer relative to the plan’s total assets is below a 
quantitative threshold such that the matter being voted upon is unlikely to have a 
“material impact on the investment performance of the plan’s portfolio.” The NPRM 
requests comment on a possible threshold of 5%.41  A diversified ERISA plan would 
not invest 5% or more of total plan assets in stock of a single issuer, so this kind of 
rule of thumb would end up disenfranchising plans entirely. Moreover, this 
permitted practice introduces a “materiality” concept, which goes far beyond the 
cost-benefit analysis required of fiduciaries under the Department’s sub regulatory 
guidance. The Department must acknowledge this break with prior guidance and 
explain why materiality would be appropriate in this context.  
 
Given the thin and unbalanced economic analysis underpinning this proposal, and 
the obvious costs that it would impose on ERISA plans, one can only interpret the 
NPRM as an ideological attack on the concept of shareholder engagement on 
environmental, social, and governance issues.  As a coalition of investors who have 
engaged effectively and productively with corporations on such issues for 50 years, 
we take exception to this bias and adamantly oppose this rule. 
 
For all of the above reasons, we strongly urge the Department to withdraw the 
NPRM and not adopt the Proposed Changes. We appreciate this opportunity to 
provide our views on this important matter. Please feel free to contact Josh Zinner 
(jzinner@iccr.org) with any questions.  
 
Sincerely,  

 
Josh Zinner  
CEO  
Interfaith Center on Corporate Responsibility 

                                                       
40  Kaplan v. Centex Corp., 284 A.2d 119, 124 (Del. Ch. Ct. 1971). 
41  NPRM, at 27. 


