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March 17, 2017 
 
Filed Electronically 
 
The Office of Regulations and Interpretations 
Employee Benefits Security Administration 
Room N-5655 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 
Attention: Fiduciary Rule Examination 
 
Re:  RIN 1210-AB79  
 
To Whom It May Concern: 
 
Lincoln Financial Group is the marketing name for Lincoln National Corporation and its affiliates 
(collectively, “Lincoln”). Lincoln appreciates the opportunity to comment regarding the  
Department of Labor’s (the “Department’s”) proposal to delay the applicability date of its fiduciary 
regulation and related new and amended prohibited transaction exemptions (the “fiduciary rule”).      
 
Lincoln strongly supports a delay and improvements to the rule because the rule as written 1) is 
biased in favor of lower total fees without encouraging advisors and consumers to look through to 
the benefits that the fees pay for—this is particularly important for annuity products that charge 
fees for providing guaranteed lifetime income, which is a unique and extremely important source 
of retirement security, 2) favors fee-based compensation even in situations where commissions are 
more likely to be in a consumer’s best interest, and 3) with the contract requirement in the rule’s 
Best Interest Contract Exemption (“BICE”), creates a threat of litigation that is chilling distribution 
companies’ appetite to approve important consumer products like those providing guaranteed 
lifetime income as suitable for their customers. Because of these and other unintended 
consequences, the rule already has or is likely to have all of the following harmful impacts: 
 

 Limit consumers' access to lifetime income protections. Over the 12-month period ending on 
September 30, 2016, industrywide sales of variable annuities with guarantees declined 24%.1 
  

                                                 
1 LIMRA Secure Retirement Institute Variable Annuity Guaranteed Living Benefit Election Tracking 

Survey, 3rd Quarter 2016. 
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 Limit consumer choice in how they pay for advice. A number of prominent firms, including 
Merrill Lynch and JPMorgan Chase, have announced that they will no longer allow commission-
based compensation in retirement accounts.2  

 

 Limit product choices.  Other firms, such as Edward Jones, have announced that they will 
significantly limit the products available in commission-based retirement accounts and impose 
minimum account requirements for advisor-provided services.3 
 

 Favor fee-based compensation regardless of best interest. According to Cerulli, almost two-
thirds (64%) of advisors plan to increase their fee-based business.4   

 

 Limit small investors’ access to professional financial advice.  According to Cerulli, two-thirds 
(66%) of advisors believe that small investors will have less access to professional financial 
advice as a result of the rule.5 And, according to a recent report by CoreData Research, 71% of 
surveyed U.S. advisors plan to disengage from “mass market” investors because of the DOL rule 
and these advisors estimate they will no longer service 25% of their current clients—creating a 
potential “advice gap” for low balance investors.6 
 

 There is good reason to believe that this advice gap will materialize.  An advice gap developed 
in the UK following a similar rulemaking there that took effect in 2013, prompting the UK 
financial services regulator to recently recommend reforms to that rule.7 
 

 The UK experience is instructive. In its report, the UK regulator cites a survey that found that 
69% of advisors said they had turned away potential clients over the last 12 months, and the 
most common reason cited (43%) was that advice would not be cost-effective given the 

                                                 
2 The Wall Street Journal (“Merrill Lynch to End Commission-Based Options for Retirement Savers”), 

Oct. 6, 2016; Financial Planning (“JPMorgan Nixes Commissions on Retirement Accounts, Possibly Signaling 
Fiduciary Rule’s Staying Power”), Nov. 10, 2016.  These firms will continue to allow commissions in non-
retirement accounts, setting up the potential for a client to be subject to multiple fee structures if he or she 
has both retirement and non-retirement assets.  

3
 Financial Advisor IQ (“Edward Jones Revamps Retirement Offerings for DOL Rule”), Aug. 19, 2016.  

4 The Cerulli Report – U.S. Broker/Dealer Marketplace 2016. 

5 Id. 

6 Insurancenewsnet.com (“Fiduciary Rule To Leave Mass-Market Investors Stranded”), Nov. 30, 
2016.  

7 The Financial Times (“FCA Proposes Reforms To Close ‘Advice Gap’”), March 14, 2016.  
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circumstances of those clients.8 Relatedly, from 2103 to 2015, the proportion of UK firms that 
only serve accounts of more than £100,000 more than doubled, from 13% in 2013 to 32% in 
2015.9  

 
Delaying the rule is necessary to allow the Department to take the time needed to make changes to 
the rule that will address these actual and potential impacts and ensure retirement savers continue 
to have choice in how they pay for advice and access to critically important guaranteed lifetime 
income products. In addition: 

 

 If the economic impact analysis is revised to consider the impact of the fiduciary rule on 
consumers’ access to guaranteed lifetime income products, any costs associated with a delay 
will be outweighed by the benefits to consumers of revising the rule.   
 

 The 12-month implementation period was never long enough for a rule of this magnitude. 
While Lincoln intends to be ready to comply with the rule on April 10 if necessary, the rule’s 
implementation would be far more cost effective and a better experience for all impacted 
retirement investors if the industry had a more reasonable timeline.  
 

 More time is also needed for the insurance industry to develop fee-based products and for 
intermediaries to develop the platforms to distribute them, so that consumers have the ability 
to pay for advice related to these products on a fee or commission basis, consistent with their 
best interest.  

 
Lincoln also urges the Department to: 
 

 Finalize the delay before April 10 to avoid the marketplace disruption and consumer confusion 
that would result if the rule were to become applicable and then later delayed.10  
 

 Extend the delay beyond the proposed 60 days to as long a period as is necessary to properly 
conduct the new economic impact and legal analysis required by the President’s February 3, 
2017 memorandum. Sixty days is not nearly enough time to accomplish this.  
 

 
 

                                                 
8 FCA Financial Advice Market Review, March 2016 (citing a 2016 Association of Professional 

Financial Advisers survey).  

9 Id. (citing the Blue & Green Tomorrow, Voice of the Adviser Survey, 2016). 

10 The Department’s March 10 notice that it will suspend enforcement for any period after April 10 
but before the delay is finalized, does not adequately address this risk because it only addresses the 
Department’s own enforcement authority. In particular, it does not prevent lawsuits based on the new rule. 
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A Delay is Necessary to Allow Time for Needed Changes to the Rule 
 
Lincoln has always agreed with the Department’s goal of ensuring that retirement savers receive 
advice that is in their best interest. However, we believe that our clients’ interests are better 
served by increasing transparency of costs and allowing clients to choose how their financial 
advisor should be compensated, rather than dictating a favored compensation structure. We also 
support the concept of similar compensation for products that require similar education, time and 
effort and provide similar consumer benefits. This requires flexibility and choice in compensation 
structures to match the variety of products and services available to retirement savers, including 
annuities and other guaranteed lifetime income products. The Department expressly 
acknowledged the validity of these concepts in the final rule, stating that both commission-based 
and fee-based compensation structures can be in a consumer’s best interest, and that in particular, 
commissions may be less costly than fees for long term “buy and hold” purchases, like the purchase 
of guaranteed lifetime income. In practice, however, the rule favors fee-based compensation, even 
in those situations where commissions would be more appropriate. If this flaw is not corrected, the 
rule will limit consumers’ ability to purchase guaranteed lifetime income when they need it and to 
pay for related advice in the manner that reflects their best interest.    

 
Lincoln’s primary concern is with the contract requirement in the BICE, which creates a private right 
of action with open-ended exposure to lawsuits, including class action lawsuits, for firms and 
advisors who are compensated for their services on a commission basis. The contract requirement 
and resulting litigation exposure does not apply to fee-based compensation arrangements. In this 
way, the rule significantly favors fee arrangements over commission compensation. Because 
compensation for lifetime income products is predominantly commission-based (for good reason, 
as noted above), Lincoln is concerned that the rule will discourage advisors and firms from offering 
and recommending these important products, even in situations where these solutions are in their 
clients’ best interest.  

 
Although the rule has not yet gone into effect, we have unfortunately already seen our concerns 
borne out, as detailed at the beginning of this letter. The decline in annuity sales shows that 
consumers are already losing access to these needed products: with the large baby boomer 
generation currently in or near retirement and in need of guaranteed income, demand for these 
products should be increasing, not decreasing.  Anecdotally, Lincoln has seen a disproportionate 
focus by advisors on fees for advice as the best or only solution for retirement and non-retirement 
accounts. This is causing firms and advisors to incorrectly evaluate guaranteed lifetime income 
products as expensive when compared to fee-based advisory services, without separately 
evaluating the added benefits of the lifetime income guarantee.  These benefits are valuable: in its 
tax-qualified business, Lincoln guarantees future income payments worth $33.9 billion and 
minimum death benefits of $37.3 billion in today’s dollars, regardless of market performance.11 As 

                                                 
11 Amounts calculated as of December 31, 2016. 
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an example of the cost of these guarantees, the annual cost to Lincoln of providing a joint life 
lifetime income benefit averages 1.18% of the account value.12 
 
The President’s memorandum expressed concern that the fiduciary rule may (1) harm retirement 
investors due to reduced access to retirement savings products and services, (2) disrupt the 
retirement marketplace in a manner that is harmful to retirement investors, and (3) cause an 
increase in litigation and an increase in costs to retirement investors. The market developments we 
have highlighted show that these impacts are already taking place.   

 
We therefore urge the Department to delay the applicability date of the rule to allow adequate 
time to fix the flaws that are causing these outcomes. We recommend the following changes: 

 

 Remove the contract requirement from the BICE. This will remove the rule’s inappropriate bias 
in favor of fee compensation. We also do not believe that enforcement of a best interest 
standard should be handled with litigation, which can produce unpredictable and inconsistent 
results. Instead, both consumers and financial services professionals are best served by using, 
and improving where necessary, existing regulatory enforcement mechanisms, such as those 
available through the SEC and FINRA. 

 

 The rule’s best interest standard should be coordinated and harmonized with standards of care 
applicable to all markets—both retirement and non-retirement accounts. This will require 
coordinated rulemaking with the SEC and other regulators to ensure a single workable standard 
of care for firms and advisors to adhere to for their client’s entire investment portfolio, not just 
the retirement portion.  
 

 The best interest standard should require consideration of guaranteed lifetime income needs. 
In the age of disappearing defined benefit plans, uncertainty about Social Security, and 
Americans’ increasing reliance on personal savings to fund retirement, guaranteed lifetime 
income products are often the only way for consumers to obtain retirement income that they 
cannot outlive, and should be part of the best interest analysis for many, if not most, 
retirement savers.   
 

 For annuities and other guaranteed lifetime income products, the rule must require 
consideration of the value of the guarantees that the product fees are paying for when 
evaluating the reasonableness of fees and comparing product solutions.  

 
 
 
 

                                                 
12 Calculated as of December 31, 2016. 
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The Department’s Calculation of the Cost of a Delay Should Consider the Impact on Consumers’ 
Access to Lifetime Income and Advice 
 
Lincoln also notes that the Department’s calculation of the costs of delaying the fiduciary rule is 
flawed. It relies on the same economic impact analysis used to support the fiduciary rule when it 
was issued in April 2016. This analysis did not consider the cost associated with consumers’ loss of 
access to guaranteed lifetime income products at all. Nor did it consider the costs associated with 
consumers’ loss of access to advice.  Were the calculation adjusted to account for these impacts, 
Lincoln believes a delay would be more than justified by the benefits of resulting improvements to 
the rule. 
 
Consumers Will Benefit From a Longer Implementation Period  
 
Finally, a delay in the applicability date is justified by the sheer volume of work that is necessary to 
properly implement this rule. In our original comment letter, we urged an implementation period 
of at least 36 months, based on the enormity of the changes that the rule would require to 
business models, products, operations and even the most basic communications between financial 
services providers and their customers. While Lincoln is committed to implementing the rule on 
April 10 if necessary, the 12-month implementation period provided in the rule was never 
adequate time for the industry to comply in an optimal manner. In particular, the industry needs 
time to develop fee-based insurance products and the operations and technology necessary to 
support them so that consumers can continue to have access to a robust market of guaranteed 
lifetime income products, and be able to choose how they pay for related advice.  We urge the 
Department to delay the rule so that we can minimize the added cost, potential market disruption, 
and loss of access to important retirement security solutions that retirement investors will suffer as 
a result of a rush to meet what was always an unreasonably short compliance deadline. 

  
Thank you for the opportunity to comment.  

 
Sincerely, 
 

 

 

 

Dennis R. Glass 
President and Chief Executive Officer 
Lincoln Financial Group 


