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October 21, 2011

VIA EMAIL ONLY: E-OHPSCA2715.EBSA@dol.gov

Office of Health Plan Standards and Compliance #Aasce
Employee Benefits Security Administration

Room N-5653, US Dept. of Labor

200 Constitution Ave NW

Washington, DC 20210

Attn: RIN 1210-AB52

To Whom It May Concern:

Employee Benefit Management Services, Inc., (EBNESJ, third party claims administrator for
self-funded employer group health plans. EBMS agiptes the opportunity to offer comments
to the Department of Labor, Department of Healtth Haman Services, and the Department of
Treasury (the “agencies”) in response to the pregaesgulations for the Summary of Benefits
and Coverage and the Uniform Glossary.

1. Delayed Effective Date

EBMS suggests that the agencies delay the effedtitefor entities to provide a summary of
benefits and coverage explanation (“SBC”). The psaal regulations were published five
months late, and developed by and for the insurartestry. Given the amount of clarification
necessary to appropriately implement these reguaind the lack of “shopping” between
employer sponsored, self-funded group health plaB8)S suggests a delayed effective date of
January 1, 2014, when the State Insurance Exchaoges into play.

At this time, most employees are offered a bemeitkage from his/her employer. They may
have choices between certain benefit options,Hrretis no “shopping” between the employer
plans and any other plan. The information conthinehe proposed SBC would just cause
confusion and misunderstanding for the employee wimot “shopping” for benefits.

EBMS believes that the appropriate time to implentiea SBC for self-funded group health
plans is in 2014 when the State Insurance Exchanijdse operational and may be a valid
choice for an employee. In the alternative, atvidigy least, an extended effective date to the
first day of the Plan Year beginning on or afterrtie23, 2012, is necessary. EBMS believes
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additional time is required to prepare for the csidn among plan members regarding the
defined terms in the Glossary (the Glossary usesman insurance definitions and not
necessarily those used by the self-funded industry)

EBMS further suggests that the agencies considétiadal time even beyond this proposed
delay in the effective date, for: 1) enforcemenaoy penalties associated with Section 2715 for
noncompliance; and 2) to allow for additional conminieom organizations and entities that
represent self-funded employer sponsored grouphpkns.

2. Proposed SBC Format and Uniform Glossary Terminolog as Model Language
Only

EBMS suggests that the agencies consider the ped@BC format and uniform glossary
terminology developed by the NAIC committee as nt¢ateguage and formatting requirements
only. The proposed SBC format and glossary termigwlvere designed with the insurance
industry in mind and, in particular, the individuasured market. Neither one represents the
needs of the self-funded group health plan magket,in some cases, the fully insured group
health plan market. The proposed SBC format witlaubtedly be very helpful to individuals
attempting to decide between several options démint insurance carriers, both now and when
the exchanges come into existence. The proposedi@B@t and glossary terminology has little
value however, to employees of a larger employes. &Bhopping for coverage” by the
employees of larger employers is limited to setecbetween the different benefit options
offered by the employer. Many employers offer oneug@ health plan with a different benefit
level when a network provider is utilized vs. a fiatwork provider. In this case, benefit design
can simply vary the annual out-of-pocket maximudegjuctibles, coinsurance levels, or any
combination of the three. The proposed SBC formatdot easily accommodate this very
common benefit design. If sponsoring employersegeired to use the proposed SBC format
without anymodification, this will force employers to providéditionalbenefit summaries in
order to correct inaccurate, confusing, and misteatenefit information - all at enormous costs
to an employer community already struggling witl twosts of healthcare reform.

Additionally, for those group health plans subjecERISA, the proposed regulations disregard
what current law considers the “plan document”. Tglan document” can include all written
documents that describe benefits. A plan docunmleatly describes benefits to which
employees may be eligible. Forced compliance witlSBC format that is inaccurate,
misleading, and inconsistent with the terms ofgbeerning plan documents can “modify”
benefits where no modification was intended.

EBMS suggests that as long as the SBC generallysriigebroad content requirements of
Section 2715, the sponsoring employer should Haeéexibility to design an SBC format and
glossary terminology to be consistent with the emei’s governing plan documents. Self-
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funded employer sponsored group health plans wilbe “sold” on the exchanges, and once
automatic enrollment becomes effective, these eyeplo will have no opportunity to “shop for
coverage”. Therefore, sponsoring employers shoale tthe flexibility offer an SBC to
employees in a format that gives employees accuridenation on which to make critical
decisions about coverage.

Specific examples of the incongruities of the pisgEbSBC format and glossary terminology are
as follows:

» The term “premium” has an entirely different meania the employee of a large
employer than to someone shopping for individuslirance coverage. Employees of a
large employer typically make a contribution to emge. This contribution is calculated
in several ways, most commonly as a percentaggmraium-like amount, a fixed
dollar amount updated on renewal by the employeydhe state legislature for some
non-federal governmental employers.

» The proposed terminology for “medically necessasyihconsistent with required
defining language for medical necessity in somiestdoes a self-funded non-federal
governmental employer provide benefit summariespgi@mt with state law requirements
or with the terminology proposed by the NAIC?

» The section entitled “Your Rights to Continue Cags” is misleading and incorrect
with respect to the group health plan market, idiclg both the insured and self-funded
group health plans. Of the events listed, onlycvamission of fraud will cause a loss of
coverage to the employee participant. Neither efdther two events will apply to an
employer plan. Sponsoring employers should havéek#ility to modify this language
to meet the requirements for loss of coverageergtioup health plan market.

» The section entitled “Your Grievance and Appealgh®s” is incorrect for self-funded
group health plans subject to ERISA. Also, somefealeral governmental employers
may be subject to state insurance requirements prevance procedure for complaints,
but many states do not make this requirement offaderal self-funded governmental
employers. The claims review regulations publisine2000 by the DOL, and as
amended by PPACA, contain extensive requirememntthéright to appeal, but make no
mention of any requirement to offer additional pdares for grievances.

Additionally, the recommended format for the “Ccoage Examples” section is misleading and
will confuse employees with inaccurate informat@nplan benefits. Sponsoring employers
should have flexibility to change the format, indilhg limiting the number of examples, to
provide meaningful information for employee pagants. For example, when benefit design
applies different cost-sharing amounts for use wb@network provider, the proposed format
does not accommodate the difference in costs engloyee participant when a non-network
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provider is used vs. a network provider. To incladeitional examples would make an already
cumbersome format completely unworkable, and woaltiainly not achieve the desired result
of assisting employees to make informed decisibnsrder to accommodate the number and
type of examples that the agencies contemplateeiptoposed regulations, sponsoring
employers should have the flexibility to utilizdfdrent methods to deliver this information.
Methods should include any reasonable method,emritt electronic, such as an interactive
web-based product, as long as information on hoemaployee can access this information is
included in the SBC.

EBMS suggests that as the agencies consider matilifins to the format of the SBC and the
uniform glossary of terms that, in addition to t&IC, the agencies include representation from
the self-funded group health plan market. The neétlse employee participants of larger
employers are very different in many respects éonbeds of individuals shopping for an
individual insurance policy.

3. Clarify that “premium” for the group health plan ma rket, self-funded and insured,
means the contribution amount for the employee partipant to enroll in coverage.

EBMS suggests that the agencies clarify the remerg to provide premium information (for
self-insured group health plans, the “cost of caget) to mean the employee contribution
amount only (actual cost to an employee net ofeangloyer contribution) for a benefit option.
For employee participants to make an informed datisetween two or more benefit options,
and even a tier of coverage (employee-only, em@qmyes spouse, employee plus children, or
family), the amount the employee must contributeaias coverage will be the most helpful
information for employees. EBMS further notes ttiet agencies should make clear that the
“cost of coverage” as it set forth on the SBC istode confused with the “cost of coverage”
included on the employee’s W-2.

4. Make distribution requirements for the SBC consistat with existing distribution
requirements for the summary plan description.

Section 2715 requires distribution of the SBC aividuals at the time of application, to
enrollees before enrollment or re-enrollment, gdiegble. For the group health plan market,
insured and self-funded, distribution of benefitiops typically occurs at the time of enroliment
as a new hire, at special enrollment, and if otfdyg the employer, at open enrollment. Section
2715 makes no reference to any requirement taluiséran SBC upon request. The agencies
have determined that there should be some timegésr distribution upon the request of an
employee participant. EBMS does not disagree wighagencies’ interpretation that a time
period for distribution upon request is necessany,EBMS suggests that the better and more
consistent approach is to match the time periotfosh in 29 CFR 2560.502c-6 for request
under ERISA Section 104(a)6. The sponsoring emplsiyeuld be considered to be compliant in
the distribution of an SBC if provided no latertithe 3 day following receipt of the request.
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EBMS also asks the agencies to clarify that thesifgleated administrator” is the Plan
Administrator, as that term is defined in ERISA 8@t 3(16)(A).

5. Exempt all Health Flexible Spending Arrangements, ldalth Reimbursement
Arrangements, Wellness Programs, Employee Assistam@®rograms and Stand-
Alone Dental and Vision Plans.

The proposed SBC format and uniform glossary ehseis not usable in its present form for
Section 125 health flexible spending arrangemémaslth reimbursement arrangements,
wellness programs (often offered in conjunctiontvathealth reimbursement arrangement),
employee assistance programs and stand-alone @actaision plans. Health reimbursement
arrangements by design must be fully funded bysgfmmsoring employer. Employee assistance
programs are also fully funded by sponsoring emgrieyHealth flexible spending accounts are
an optional election for an employee, and will fdanuary 1, 2013, be limited to $2,500 in total
contributions. Given that these programs are lichitescope and benefits, will never be “sold”
on exchanges and, for health reimbursement arraegsimvellness programs, and employee
assistance programs, funded entirely by the sporgsemployer, EBMS suggests that these
benefit arrangements be excluded as a class filamqaiirements of Section 2715.

6. Clarify that, for self-funded group health plans, the requirement to give 60 days
prior notice of a material modification to the terms of the plan does not require
distribution of a new SBC and certain circumstanceshould permit relief from the
60 day advance notice requirement.

For group health plans subject to ERISA, the 60athyance notice requirement differs from the
notice provisions outlined in 29 CFR 2520.104beB,the summary of material modifications
(not later than 210 days after close of the plaar)yand notice of a material reduction in benefits
(within 60 days after adoption of the change). ®ec2715 requires 60 days advance notice of a
material modification in benefits. In the proposedulations, the agencies have interpreted this
advance notice requirement to also require updaitmyredistributing the SBC.

Currently in the self-funded group health plan nearkenefit changes can occur up to the
beginning of the plan year. Particularly given tigsv requirements of PPACA (prohibition
against lifetime and annual dollar limits, prohitt against pre-existing conditions, etc.),
employers must redesign benefits numerous timesder to offer a benefit design that
employees and employers can afford. Currentlyceatf material changes in benefits is
provided during open enrollment (typically 30 daymr to the beginning of the plan year) to
help employees choose between benefit options), threi event of a mid-plan year reduction in
benefits, within 60 days of the date of adoption.
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EBMS does not disagree with the 60 day advanceaotiquirement, but suggests that the
agencies delay the effective date for this requéneinio allow the industry time to adapt to the
required 60 day advance notice period.

EBMS further suggests that the agencies allow eyeppdoto use any reasonable written or
electronic method, including updating and redisiifiig the SBC, to give notice of material
modifications to benefits. A material modificatiombenefits should retain the definition in
ERISA Section 102, which generally includes any ification to coverage that independently
or in conjunction with other changes, would be cd&ied by the average employee participant
to be an important change. Material modificatioas mclude benefit enhancements, changes in
cost-sharing provisions, or a change that subsignteduces or eliminates benefits for the
treatment of a specific illness or condition. Arfytliese modifications could be “significant” to
the average employee participant, depending upsimidual circumstances. Consider for
example, a modification to exclude all alternatbage benefits (including massage therapy,
naturopathic treatments, and acupuncture, amoreg)thirhis modification may be “material” to
someone who uses certain naturopathic treatmengsdboronic condition. However, to revise
and redistribute the SBC for this modification iwaste of employer resources and does not give
notice of this benefit reduction to employees. Dhaft Instruction Guide for Group Policies
instructs the sponsoring employer to reference trdy‘required list of services” and no others.
This list includes acupuncture and chiropractie@chut not naturopathic treatments or other
forms of alternative medicine. Therefore, a reductf these benefits, while “material’ to some
employee participants, will not be referenced anpgloposed SBC format. EBMS suggests that
the agencies permit the employer to use any reasonaitten or electronic form of
communication to give notice of a material modifica to employees, and to nequire

revision and redistribution of the SBC as that nseafmotification.

7. Clarify that electronic distribution of an SBC to the employee participant is
sufficient to meet the DOL requirements to ensurehtat information is sent by means
“reasonably calculated to result in actual receipt’

The proposed regulations suggest that for thoses@abject to ERISA, the SBC can be
distributed electronically if the requirements lo¢ tDepartment of Labor’s electronic disclosure
safe harbor are satisfied. The Department’s sat@on@amposes strict requirements for electronic
distribution, including an affirmative consent regment where the recipient is not an
employee. It would be nearly unworkable and coully @ccur at significant cost to the

employer to attempt to apply the special consequirement to a spouse or other dependent with
no access to the employer’s information systemsnatdaork. Section 2715 does not
contemplate automatic distribution to beneficigrias rather to the “applicant”, “enrollee”,
“policy holder” and “certificate holder”. EBMS suggts the agencies clarify that these terms
mean the individual serving as the primary subseribuch as the employee participant.
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8. Clarify that SBC can be provided within the summaryplan description.

EBMS suggests that the agencies permit the spaigsemployer to include the SBC within the
summary plan description.

Thanks in advance for your consideration of outtem comments.
Sincerely,

Terri Hogan, JD, MBA
Employee Benefit Management Services, Inc.
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