16 Honorable Mexandsr Acosia

o

Secretary

LB, Department of Labor o
200 Constitudion Averize, NW —
Washington, DO 20210

Re: Department of Labor Disability Clalms Regulation
Dear SeoretaryAcosta:

Thank you for the produstive mesting last week. Dwrite to follow up onan additional Issue of
importance to the ife insurance industry regarding a Department of Labor (DOL) final rule (81 Fed
Reg. 92318 (Deg. 18, 20186), regarding private disabllity claims procedures {the "Regulation”} under
the Employes Hetirement income Security Act of 1974 {"ERIBA"). We wige you o delay and
reexamine his Regulation, which was rushed 0 completion and finalized by the pror Admindstration
in s final days. The Regudation s inconsistant with congrassional Intent because i inappropriately
afipHss the Afforgable Care Act (“ACA7Y claims preocedures to disability plans and wiil compromise
working Americans’ ability to protect themselves from the financial risk of a disabling lliness ot injury.
Te DOL's basks for promulgation of the Regliation is Es balief that disalilily daimanis deserve
protections “equally as stingent” as those in place for health care participants under the ACA.
However, in setting that goal, the DOL completely ignored the facts thal (1) disability claims
adjudication & fundamentally different from medical claims adjudication and {2) there are already
existing robust consumer protections applicable and avallable to disability claimants that have
workad for well over a decads.

Tas fundamontal differences between hoalth and disability claims are material 1o the Regulation.

The majority of medical claims are suto-adjudicated {Le., never involving human anaiysis), The

administtators banefi decision s typically based on simple procedural guestions (e.g., whether the

herefit i s coverad henafit, whether the procedurs reguirsd 8 prior authorization, whetherthe

Health care provider was i or sutsidethe network, sle.. Disabilily income ¢laims adjudication, on s
the-giher hand, requites & muchrmore complex and time-consuming analysis as a clalm can last
years o defades.. Without mitation, disability claims may involve determining the rature of the
underlying medical condition, the extent of the individual's resulting functional deficits, and the
impact on the individuals ability To work. Disahility claims may involve revisws by not only the
henefits analist, but also physiclan consullants and vocational sxperts. The complexity of thase
clating ls why regdlations that serve madical clalmants will not work for disabillty income claimanis.
Matsover, the medicat and disability claims reguiations were separated by the DOL over fifteen years
ago dus o ihe differences In clalm adiusdication.

The Regulation is also problematic because DOL failed to demonstrate that there are existing
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problems iaed with vis v izhateng adiu Py ; He Yy D3
sxprenses ooneemn about the volurme of Higation ¢ amf:’i i ERISA gowv i, it

somteled no analysis of how the volume of Hitlgation compares to the vilume of claims that are
approvad. This analvsis would demonstrate that far more clalims are paid and the mmi&a? of glaims
that resull in Higation s noredibly small In comparison. Further, fully insured disabiiity clalmg
orocedires are highly regulated with many state and federal consutner protections. Disability
claimants already have afull and fair claims review process that balances the rights of dalmants
wéih the nead for operational and cost efficiency, Despite the existing sOnsumer prolections and the

ack of svidenoe demonsirating serious or significant problems, the DOL essentially elected (0 apply
%:%“ze ACA claims procedures to disability slans, basically to havethe claims procedures be relatively
the same a9 medical claims procedures.

The Regulation will detay any final decision for the claimant and will significantly increase the
administrative burdans on smpiovers and disabifity insurance issuers, hurting the very employes the
ride was purporting to help. I privete disability Insurance is not availlable or if henefits are detayed,
the emploves will have to rely more on thelr savings, reducing thelr overall financial securily, Infact,
the most significant cause of bankrupley s dus (o sickness.

Examples of the ncreased ddministrative burden on emplovers and carriers that will Increase the
cost of providing disability income grotection ares

s The Regulation complicates the processing of disability bebefits by imposing new steps
and evidentinry burdens in the adiudication of ¢lafins, and foreing plans © consider
disabiliyy standards and definitions different from those of the plang

»  The Resulation im(}aaws these new complications withoUt sllowing any additional ime in
which to consider the clalm and explain the ullimate decision (o the claimant

+ The Repulation expliciily ilts the balance i court cases against plans and surers,
urgloing a statutory and regulatory schems that has worked for decades; and

« The Regulation creales perverse incentives for plaintifi’s attorneys to side-slep
established procedures and clog the courts for & resolution of benefit claims.

Because of these new unnecessary Durdens, fewsr American workers will have access o employer
sponsored disability insurance. The g}faﬁ cal result is that more familles and taxpavers will have 1o
bear the financial visk of a disabling illness or Injury, jéopardizing thelr retirement securlty and

Hrmncial seourity overall, Additionally, i%sem&jméty of private-disability plans provide relurn-lo-work—

assistance to-help and encourage disabled individuals elurn o the labor force. Without access to
disability incdms coverage inthe emplovment context, many individusis who bacome disabled will
not be ableto.avall themseives of this type of retum-tework assistance, with the result being
increassed relianse on, and post 1o, related state and federal public programs (such es federal Saclal
Seourity Disability Insurance). Private disability insurance typically inc wje retirrrio-work
assistanos, which helps disabied ingividuals return o the workforce, and Is genaally more effective
1han the govermnmeant's Soclal Becurity Disability Insursnte telurm 10 work programs.

Finally, the DOL falled both 1o qualitatively describe the benefits of the proposed regulstions, and w

adeouaiely ouantify the proposed regulations’ costs, e prerequisite of Federal agenty rilemaking. In

ils final Regulation preamble, the DOL stated, in part, that i closely considered the potential
seonnnic sffacts, ncluding Hoth benefits and costs. However, in the very next sentence the DOL



ses iLdid not have sulliclent data
izt %‘«?Lgu%ai on. And as previpusly mantioned, the Dot
eastnable hasis or compelling need for this Regulation
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The &CLE has alwavs been in complete agreement that the full and fair squitable administration of
sy ineome claims T ah important objective. Howevet, the final Regulation does nol seem to
¢ that ohisctive, Thersfore, we Urge DOL to igke immediate aotion to delay and reexaming the
e”%@gaim;ms s that American workers will continue 1o have arcess to affordable, high quality disability
ncome protection,

Sincerely,




