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This letter is submitted on behalf of the U.S. Chamber of Commerce and the
U.S. Chamber Institute for Legal Reform (“ILR”). The U.S. Chamber of Commerce
(the “Chamber”) is the world’s largest business federation, representing the interests
of more than three million companies of every size, sector, and region. ILR is an
affiliate of the Chamber dedicated to making our nation’s overall civil legal system
simpler, faster, and fair for all participants. Collectively, the Chamber and the ILR

will be referred to as the “Chamber.”

The Chamber appreciates the opportunity to comment on the U.S. Department
of Labor’s (the “Department” or “DOL”) proposed Best Interest Contract
Exemption (the “BICE Proposal”) issued by the Department and published in the
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Federal Register on April 20, 2015." The Chamber has actively followed the
Department’s efforts to promulgate a proposed regulation redefining who is a
“fiduciary” of an employee benefit plan under the Employee Retirement Income
Security Act of 1974 (“ERISA”), or of an individual retirement account under the
Internal Revenue Code (“the Code”), as a result of giving investment advice to a plan
or its participants or beneficiaries. Fiduciaries generally are prohibited from receiving
payments from third parties in connection with their fiduciary activities; the BICE
Proposal would create an exemption from that prohibition in certain specified
circumstances for some individuals who would be encompassed within the proposed
expanded definition of “fiduciary,” such as broker-dealers, insurance agents, and
others who provide investment advice.

In this submission, we address two aspects of the BICE Proposal.”

First, the Proposal would unlawtfully create a private right of action, a step that,
under long-settled legal principles, is reserved to Congress and beyond the authority
of an administrative agency. The Proposal quite deliberately does not follow the
approach previously used by DOL and the Internal Revenue Service in creating
exemptions from fiduciary obligations, prescribing by regulation the requirements that
must be met in order to qualify for the exemption. Rather, the Proposal requires — as
“the cornerstone of the proposed exemption” — a contract incorporating a variety of
representations and warranties, and makes clear that the purpose of the contract
requirement is to provide the Retirement Investor “with a basis on which [the
contractual] rights can be enforced.”

The Department has no authority whatsoever to create private causes of action
not authorized by Congress, but that is precisely what the Proposal would do. Indeed,
in an effort to promote national uniformity, Congress expressly preempted state-law
causes of action to enforce ERISA’s prohibited transaction rules and provided no

! Proposed Best Interest Contract Exemption, 80 Fed. Reg. 21960 (Apr. 20, 2015).

2 The Chamber and the U.S. Chamber Center for Capital Markets Competitiveness have submitted comments
addressing other aspects of the BICE Proposal as well as the related proposed rule amending the definition of a
“fiduciary.”

380 Fed. Reg. at 21969.
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mechanism for private enforcement of the Code’s prohibited transaction rules." The
Department has no power to override Congress’s determinations.

Requiring a contract in order to create private causes of action is also bad
policy that will harm investors. The numerous contractual elements required by the
BICE Proposal are so onerous and practically unworkable that they will force broker
dealers, insurance agents, and other advisors to abandon the commission model that
has been the norm in the industry for decades and instead charge investors for
retirement advice and counseling, which will impose greater costs on investors
particularly small investors. For those that utilize the contract approach, the
unjustified class action lawsuits that will be the inevitable consequence will impose
new costs that will be borne by investors through larger commissions and other
charges. Those investors who cannot afford these costs will lose access to quality
investment advice.

For all of these reasons, the requirement of a “contract [that] creates actionable
obligations™ must be eliminated.

Second, the Proposal indicates that a contract between a Financial Institution or
Advisor and a Retirement Investor may include “a pre-dispute binding arbitration
agreement with respect to individual contract claims,” but that the exemption would
not apply if the contract with the Retirement Investor includes a provision “under
which the Plan, IRA or Retirement Investor waives or qualifies its right to bring or
participate in a class action or other representative action in court in a contract dispute
with the Adviser or Financial Institution.”® That proviso plainly exceeds the
Department’s authority.

Numerous courts have held that the Federal Arbitration Act’ bars the National
Labor Relations Board from invalidating as an unfair labor practice an arbitration
provision containing a waiver of class proceedings, and the same settled legal

# See pages 7-8 below.
580 Fed. Reg. at 21969.
6 Id. at 21973, 21985.
79 U.S.C. §§ 1-16.
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principles preclude DOL from barring arbitration agreements with class waivers here.’
Moreover, the practical consequence of a ban on arbitration provisions with class
waivers will be to deter the inclusion of arbitration provisions in contracts, which will
harm investors — because they will lose access to a cheaper, quicker, and just as fair
method of resolving disputes.

I. The Department Lacks Authority To Structure The Regulation To
Create Private Causes Of Action.

The proposal rests on two statutory provisions initially enacted at the same
time as parts of one statute reforming federal law governing employee benefits and
retirement savings vehicles.” These provisions — in ERISA and in the Code" —
prohibit fiduciaries from engaging in certain prohibited transactions with “parties who
may be in a position to exercise improper influence over plan assets, and to prevent
plan fiduciaries from taking actions with respect to a plan which involve self-dealing
and conflicts of interest.”!’ Fach provision also permits the DOL to exempt
administratively certain transactions and categories of transactions that would
otherwise be prohibited by statute."

Every prior exemption created by DOL pursuant to the authority granted in
ERISA has been framed in the traditional manner: a regulation sets forth the
substantive requirements for eligibility. If the prescribed requirements are satisfied,
the exemption applies.” If someone claims the exemption but fails to satisfy its
prerequisites, DOL can seek to assess civil penalties pursuant to its statutory

8 See pages 14-15 below.

® Employment Retirement Income Security Act of 1974 (“ERISA”), Pub. L. No. 93-406 §§ 408, 2003(a).

10 §ee 29 U.S.C. § 408(a); 26 U.S.C. § 4975(c)(1).

1 Excemption Procedures under Federal Pension Law, U.S. Department of Labor, http://www.dol.gov/ebsa/publications/
exemption_procedures.html (visited July 16, 2015).

12 See 29 U.S.C. § 408(b); 26 U.S.C. § 4975(c)(2). The President transferred from the Secretary of the Treasury to the
Secretary of Labor the authority to issue exemptions under Code section 4975. See Reorganization Plan No. 4 of 1978, 5
U.S.C. App. 672 (2000).

5 See generally Proposed and Granted Class Exemptions, U.S. Department of Labot, http:// www.dol.gov/ebsa/Regs/
ClassExemptions/main.html (visited July 16, 2015).



The Honorable Phyllis Borzi

Office of Regulations and Interpretations
Office of Exemption Determinations
July 20, 2015

Page 5

authority'* and, to the extent the private causes of action created by ERISA provide a
remedy, an injured private party may invoke them."

Every prior exemption created under the authority granted in the Internal
Revenue Code has been framed in the same way, through a regulation specifying the
substantive requirements.'® The Internal Revenue Service has the sole authority to
enforce failure to satisfy the requirements for an exemption — by requiring the
payment of the excise tax penalties specified in the statutory provision.'” Private
parties have no right to recover damages resulting from harm caused by a failure to
comply with the Internal Revenue Code provision or regulations promulgated
thereunder, because Congress did not create a private cause of action.®

The BICE Proposal differs fundamentally from all of these previously-created
exemptions. Some of the requirements for claiming the exemption are set forth in the
same manner as previous exemptions. Thus, the eligible transactions are specified in
Section I(b); transactions excluded from the exemption are specified in Section I(c);
disclosures regarding total cost must be made to the investor, as set forth in Section
II; the range of investment options that must be made available is specified in

Section IV; and certain recordkeeping and related obligations are set forth in Section
V.

Other requirements, however, are specified very differently — as terms that
must be included in a contract with the investor. For example:

14 See, e.g, 29 US.C. § 1132(1).

15 See, e.g., id. § 1132(3).

16 See Proposed and Granted Class Exemptions, note 13 above.

17 See 26 U.S.C. § 4975(a)-(b).

18 See 26 U.S.C. § 7801(a) (providing that “the administration and enforcement of” the Internal Revenue Code “shall be
performed by or under the supervision of the Secretary of the Treasury”); see also Reklan v. Merchants Nat'l Corp., 808 F.2d
628 (7th Cir. 1980), cert. denied, 481 U.S. 1049 (1987) (Section 401 of the Internal Revenue Code does not create
substantive rights under ERISA that can be enforced in a private cause of action); Keane v. Baker, 187 WL 8052, at *2
(W.D.N.Y. Mar. 6, 1987) (finding lack of prudential standing to enforce the tax laws, because “the government’s
business of administering and enforcing the tax laws has been delegated by the Congtess to . . . the Secretary of the
Treasury”).
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Rather than simply providing that the Adviser and Financial Institutions are
“fiduciaries,” the proposal says that “[t|he written contract [must| affirmatively
state[] that the Adviser and Financial Institution are fiduciaries under ERISA or

the Code, or both, with respect to any investment recommendations”;"

Rather than providing that investment advice provided must meet “Impartial
Conduct Standards,” such as a “Best Interest of the Retitement Investotr”
standard, the proposal requires the contract to state that the advice will satisfy those
standards;”’

Rather than simply requiring the Financial Institution to adopt policies and
procedures to mitigate conflicts of interest, the contract must include an affirmative
warranty that the Institution “has adopted written policies and procedures
reasonably designed to mitigate the impact of Material Conflicts of Interest and
ensure that its individual Advisors adhere to the Impartial Conduct

Standards”;*!

Rather than simply barring the use of “quotas, appraisals, performance or
personnel actions, bonuses, contests, special awards, differential compensation
or actions or incentives to the extent they would tend to encourage individual
Advisers to make recommendations that are not in the Best Interest of the
Retirement Investor,” the contract must include an affirmative warranty that
these practices are not used.”

The Proposal leaves no doubt regarding the reason for this unique and peculiar

approach: the contract is the “cornerstone of the proposed exemption” because it
creates “actionable obligations.” DOL is using the contract as a mechanism to create
a private right of action.” Indeed, the Proposal explains in detail how, in DOL’s view,

19 Section I1(b); see 80 Fed. Reg. at 21984.

20 Section I1(c); see 80 Fed. Reg. at 21984.

2l Section I1(d)(2); see 80 Fed. Reg. at 21984.

22 Section I1(d)(4); see 80 Fed. Reg. at 21984.

23 80 Fed. Reg. at 21969. DOL states that the contract “creates a mechanism by which a Retirement Investor can be
alerted to the Advisot’s and Financial Institution’s obligations” (id.), but a contract is not needed to fulfill that purpose,
as the Proposal’s requirement of non-contract disclosures (in Section III) demonstrates.
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“this contractual tool” confers “a contract claim” on “IRA Owners”; and on “Plans,
Plan Participants and Beneficiaries,” which could bring claims under the private action
created by ERISA and also “could enforce their obligations in an action based on
breach of the agreement.”*

That candid explanation also provides the reason why these elements of the
BICE Proposal are invalid. As discussed below, long-settled principles make clear that
the Department has no power to create private rights of action.” It therefore lacks the
power to issue a regulation imposing a “contractual tool” in order to achieve that
impermissible result.

Congress may create private rights of action expressly by statute or impliedly by
a clear statement of congressional intent.”® But it is well settled that administrative
agencies lack power to create remedies that Congtess has not authorized.”

Permitting use of the “contract mechanism” would render meaningless the
judicial authority barring agencies from creating private causes of action. Any agency
could simply require a “contract” with specified obligations and warranties, secure in
the knowledge that the “contract” would give rise to a private cause of action under
state law. For that reason alone, imposition of the “contract mechanism” exceeds the
Department’s statutory authority and would be unlawful if included within a final rule.

But there is more. The relevant statutes here specifically preclude enforcement
through state-law causes of action, as explained below.

The Supreme Court has recognized time and again, “ERISA’s ‘comprehensive
legislative scheme’ includes ‘an integrated system of procedures for enforcement.””

2480 Fed. Reg. at 21972.

25 See page 7 below.

26 See, e.g., Nw. Airlines, Inc. v. Transport Workers Union of America, AFL-CIO, 451 U.S. 77, 90-91 (1981).

27 See, eg., Stew Farm, Ltd. v. Nat. Res. Conservation Serv., 767 F.3d 554, 564 (6th Cir. 2014) (holding that because a
“regulation [is] not ‘created by Congress,’ . . . it cannot have created a private right of action to enforce federal law”); §.
Camden Citizens in Action v. N.J. Dep’t of Envtl. Prot., 274 F.3d 771, 790 (3d Cir. 2001) (“if there is to be a private
enforceable right ..., Congress, and not an administrative agency or a court, must create this right.”); ¢f Abrabams v.
MTA Long Island Bus., 64 F.3d 110, 120 n.7 (2d Cir. 2011) (“[N]o private right of action [exists| to enforce a regulation
that creates obligations that are not imposed by the regulation’s controlling statute.”).
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“ITlhe exclusivity and uniformity of ERISA’s enforcement scheme remains
paramount.”” ERISA contains an express preemption clause,” and courts have also
found state-court actions to be impliedly preempted where they conflict with
Congtess’s “comprehensive legislative scheme.””' “The six carefully integrated civil
enforcement provisions found in § 502(a) of the statute as finally enacted ... provide
strong evidence that Congress did not intend to authorize other remedies that it
simply forgot to incorporate expressly.””

ERISA thus precludes state-law enforcement of its prohibited transaction rules.
It also therefore would bar the Department from circumventing this prohibition by
requiring “contracts” embodying the exemption requirements for the purpose of
creating the very state-law enforcement regime that Congress expressly precluded.

Moreover, a system of state-by-state enforcement of these national standards
would conflict with ERISA’s basic principles. When Congress enacted the statute, it
recognized the importance of maintaining national uniformity for matters of
employee benefits.”’ Otherwise, multistate employers and fiduciaries operating in
multiple states would face a dizzying array of forum-specific obligations and
beneficiaries’ rights would vary depending on their residences or the locations of their
plan administrators. If state courts were to assess compliance with the mandatory
terms of the best interest contracts, then those states would develop state-specific
interpretations of the requirements, and there would be no judicial mechanism for
ensuring nationally uniform interpretations. In short, the result would be the
conflicting array of forum-specific obligations that Congress specifically sought to
avoid.

The same conclusion applies with respect to the Internal Revenue Code
restrictions and exemption authority relating to IRAs. It is long-settled that private

28 _Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004) (quoting Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 147 (1985)).
2 Rush Prudential HMO, Inc. v. Moran, 536 U.S. 355, 393-94 (2002).

30 85ee 29 US.C. § 1144.

3V Aetna Health, 542 U.S. at 208-09.

32 Id. at 209 (quoting Pilot Life Ins. Co. v. Dedeanx, 481 U.S. 41 (1987) and Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S.
134 (1985)).

33 See Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 98-99 (1983) (citing, ¢.g., 120 Cong. Rec. 29197, 29933 (1974)).
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parties have no authority to enforce the tax laws.” By including the statutory
provision relating to IRAs in the tax code, Congress cleatly intended that principle to
apply. That is particularly true for two additional reasons.

First, Congress specified in the tax code provision the method of enforcement:
imposing of an excise tax by the Internal Revenue Service.” Second, 7 the very same
statute that enacted this tax code provision, Congress created the limited, express
tederal cause of action described above with respect to private enforcement of
ERISA. Given the similarity of the prohibited transaction requirements, the
Congressional determination not to authorize even a limited federal private right of
action with respect to the tax code provision is strong evidence that Congress rejected
any private enforcement of that provision and sought to ensure uniformity of
interpretation by granting exclusive enforcement authority to the IRS.

That conclusion is not surprising. Just as it is essential that ERISA prescribe
uniform standards for plan fiduciaries, it is essential that the Code prescribe uniform
standards for IRA fiduciaries. Exposing the mandated contractual agreements to non-
uniform state-by-state enforcement would result in irreconcilable conflicts as to the

obligations of IRA fiduciaries.

In sum, Congress has already decided that ERISA’s prohibited transaction
provisions should be enforced privately only pursuant to the federal cause of action
set forth in the statute and that the prohibited transaction provisions of the tax code
should be enforced only by the IRS. The Proposal’s attempt to condition an
exemption to the prohibited transaction rules on contracts to be enforced by non-
uniform state laws exceeds the Department’s statutory authority and, in addition,
would introduce regionalized requirements that conflict with the objectives of ERISA
and the Code. The Department therefore may not impose the “contract mechanism”
to create an avenue for state-law enforcement of prohibited transaction rules or
exemptions.

34 See note 18 above.
326 US.C. § 4975(2) & (b).
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Finally, the Proposal’s unauthorized private cause of action would extend far
beyond claims for violation of the substantive requirements for eligibility for the
exemption. One of the “warranties” required to be included in the “contract” is the
tollowing:

The Adviser, Financial Institution, and Affiliates will
comply with all applicable federal and state laws regarding
the rendering of the investment advice, the purchase, sale
and holding of the Asset, and the payment of
compensation related to the purchase, sale and holding of
the Asset.”

The obvious purpose of this “warranty” is to expand the private cause of action
created by the “contract mechanism” so that it is not limited to alleged violations of
the exemption eligibility requirements but also encompasses claims of violations of
every federal or state statute that in any way relates investment advice.

But, as with ERISA and the federal tax code, many of these laws (and there are
a very large number when all federal laws and the laws of every State are taken into
account) do not provide for private enforcement — the federal Investment Advisers
Act of 1940 is one example.”” Limiting enforcement authority to government
regulators is not an oversight: Congress and state legislatures often draft regulatory
statutes broadly, relying on government officials to exercise enforcement discretion
and apply these laws only when warranted by an assessment of the costs and benefits,
and in a manner that will not deter beneficial conduct.

Private parties, and particularly private class-action plaintiffs’ lawyers, are
motivated by their own interests, not the public interest. Granting them blanket
authority to bring private lawsuits based on regulatory violations is not only outside
the Department’s authority because it intrudes on an area reserved to Congress, it also
overturns important policy judgments made by Congress and the States that enacted
these statutes, and would disrupt regulation in this important area of the economy.

36 Proposed Section 11(d)(1).
37 Transamerica Mortgage Advisors, Inc. (AMA) v. Lewis, 444 U.S. 11, 24 (1979).
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For all of these reasons, the “contract mechanism” is unlawful and should be
eliminated from any final exemption promulgated by the Department.

II. 'The Department Lacks Authority To Ban Class Action Waivers In
Arbitration Agreements And, In Addition, Any Such Ban Would Harm
Investors And Would Therefore Be Arbitrary And Capricious.

The Proposal states that “[tlhe written contract shall not contain” a provision
“under which the Plan, IRA or Retirement Investor waives or qualifies its right to
bring or participate in a class action or other representative action in court in a dispute
with the Adviser or Financial Institution.”® The Federal Arbitration Act bars the
Department from imposing that requirement. In addition, the requirement would
harm investors by making it more difficult for them to vindicate their rights, and is
therefore arbitrary.

A. The Federal Arbitration Act Precludes The Department From
Banning Arbitration Clauses Providing That All Disputes Will Be
Resolved Through Individualized Arbitration.

“The Federal Arbitration Act reflects an ‘emphatic federal policy in favor of
arbitral dispute resolution.”” Although arbitration agreements remain subject to
generally applicable state contract law, the FAA affords contracting parties the
freedom to “structure their arbitration agreements as they see fit,” and to “specify by
contract the rules under which...arbitration will be conducted.”*

Two well-settled legal principles demonstrate that DOL may not prohibit
parties from specifying in an arbitration clause that arbitrations will be conducted on
an individualized basis and thereby waiving the use of class procedures in arbitration
or in court. Firs?, the Supreme Court has held that requiring class procedures is
antithetical to the right to enter into arbitration agreements that is protected by the
FAA. Second, the Court has held repeatedly that the rights protected by the FAA may

3 Proposed Section I1(f)(2).

3 KPMG LLP v. Cocchi, 132 S. Ct. 23, 25 (2011) (per curiam) (quoting Mitsubishi Motors Corp. v. Soler Chrysler—Plymouth, Inc.,
473 U.S. 614, 631 (1985)).

80 Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Jr. Unip., 489 U.S. 468, 479 (1989).
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be overridden only by a “clear congressional command,” and there is no such
congressional command authorizing the Department to override the FAA.

First, federal law protects parties’ freedom to determine which issues will be
arbitrated and who will participate in each arbitration proceeding; to prescribe the
procedural rules that will govern the arbitration; and to select the arbitrator who will
resolve their disputes.”’ In short, the FAA “makes arbitration agreements ‘valid,
irrevocable, and enforceable’ as written.”*?

The Supreme Court has twice held that the FAA guarantees the right to enter
into enforceable agreements that require the parties to arbitrate on an individual basis
and to forgo aggregating their claims through class or collective actions.

The plaintiffs in Concepcion argued that because their arbitration agreement
precluded them from pursuing class-wide relief, it was unconscionable—and therefore
unenforceable — under California’s Discover Bank® rule (which effectively imposed a per
se ban on agreements to arbitrate modest sized claims on an individual basis).* But
the Supreme Court rejected that argument, holding that the FAA preempts Discover
Bank because “[t]equiring the availability of classwide arbitration procedures interferes
with fundamental attributes of arbitration.”*

The Court explained: “The point of affording parties discretion in designing
arbitration” is “to allow for efficient, streamlined procedures tailored to the type of
dispute” at issue.** That purpose would be frustrated if class-action waivers were not
fully enforceable. Because class-wide resolution of claims “requires procedural
formality” to comply with due process, mandating class arbitration “sacrifices the

M See, e.g., ATST Mobility LLC v. Concepeion, 131 S. Ct. 1740, 1748-49 (2011); Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp.,
130 S. Ct. 1758, 1774 (2010).

42 Concepeion, 131 S. Ct. at 1748 (quoting FAA, 9 U.S.C. § 2).

43 Discover Bank v. Super. Ct., 113 P.3d 1100 (Cal. 2005).

4 Concepeion, 131 S. Ct. at 1745.

4 1d. at 1748.

40 1d. at 1749.
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principal advantage of arbitration—its informality—and makes the process slower,
more costly, and more likely to generate procedural morass than final judgment.”"’

In short, a legal rule requiring class procedures, whether in court or in
arbitration, “interferes with fundamental attributes of arbitration and thus creates a
scheme inconsistent with the FAA.”*

The Court reached the same conclusion in Awmerican Express Co. v. 1talian Colors
Restanrant,” holding that the FAA required enforcement of an arbitration agreement
requiring individualized resolution of disputes in the context of a federal antitrust
claim. The Court held that its prior ruling in Concepeion essentially resolved the case:

There we invalidated a law conditioning enforcement of
arbitration on the availability of class procedure because
that law “interfere[d] with fundamental attributes of
arbitration.” “[Tlhe switch from bilateral to class
arbitration,” we said, “sacrifices the principal advantage of
arbitration — its informality — and makes the process
slower, more costly, and more likely to generate procedural
morass than final judgment.” We specifically rejected the
argument that class arbitration was necessary to prosecute
claims “that might otherwise slip through the legal
system.””

The Supreme Court’s decisions in Concepeion and Italian Colors thus make clear
that the FAA precludes interference with arbitration contract terms that provide for
individualized resolution of disputes and bar class proceedings in arbitration and in
court.

Second, the federal policy favoring arbitration is so strong that a “clear
congressional command” is necessary to displace the FAA “even when the claims at

47 1d. at 1751 (emphasis omitted).
48 1d. at 1748.

#9133 S. Ct. 2304 (2013).

0 Id. at 2312.
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issue are federal statutory claims.”” When federal law is “silent” as to whether
Congtress intended to override the FAA for a particular type of claim, “the FAA
requires the arbitration agreement to be enforced according to its terms,” regardless
of whether the source of the claim is federal or state law.”

Nothing in ERISA or the Internal Revenue Code supplies the necessary clear
command — indeed, nothing in either statute indicates any intent whatsoever to limit
the availability of arbitration. The FAA therefore applies with full force.”” Because
“li]t is a fundamental precept of administrative law that an agency action, rule, or
regulation ‘cannot overcome the plain text enacted by Congress,”* the Department
cannot, without express statutory authority, prohibit what the FAA protects.

Certainly Congress knows how to grant the necessary authority when it wants
to. In the Dodd-Frank Act, for example, Congress authorized the Securities and
Exchange Commission to issue rules “prohibit[ing], or impos[ing] conditions or
limitations on the use of” predispute arbitration agreements in agreements between
certain broker-dealers and their clients, and between investment advisers and their
clients.”

Congress used similar language in authorizing the Consumer Financial
Protection Bureau to conduct a study and report to Congress regarding the use of
arbitration agreements in consumer financial products and services, and to issue a rule
prohibiting or effectively eliminating arbitration if it “finds that . . . [it] is in the public
interest and for the protection of consumers.”

SUCompuCredit Corp. v. Greenwood, 132 S. Ct. 665, 669 (2012).

52 1d. at 673.

53 Indeed, a number of federal courts have held that Congtess did not intend in ERISA to preclude atrbitration of
fiduciaty breach claims. See, e.g, Bird v. Shearson Lebman/ American Express, Inc., 926 F.2d 116, 119-20 (2d Cir. 1991);
Pritzker v. Merril] Lynch Pierce Fenner & Smith, Inc., 7 F.3d 1110 (3d Cir. 1993); Kramer v. Smith Barney, 80 F.3d 1080 (5th
Cir. 1990); Simon v. Pfizer, Inc., 398 F.3d 765, 774 (6th Cir. 2005); Armulfo P. Sulit, Inc. v. Dean Witter Reynolds, 847 F.2d 475
(8th Cir. 1988); Williams v. Imboff, 203 F.3d 758 (10th Cir. 2000); but see Amaro v. Continental Can, 724 F.2d 747 (9th Cir.
1988).

54 Sierra Club, Inc. v. Sandy Creek Energy Associates, 1.P., 627 F.3d 134, 141 (5th Cir. 2010).

%15 U.S.C. §§ 780(0), 80b-5(f).

%612 US.C. § 5518(b).
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Congress enacted no similar language in Dodd-Frank, ERISA, or anywhere else
that would authorize the Department’s Proposal.

Indeed, the proposal here closely resembles the National Labor Relations
Board’s attempt to prohibit as an unfair labor practice any arbitration clause in an
employment agreement that provided for individualized decisionmaking and
precluded class proceedings.”” That ruling was set aside by the Court of Appeals for
the Fifth Circuit on the ground that it violated the FAA.”® Every other appellate court
to address the issue has reached the same conclusion.”

That precedent leaves no doubt that the Department lacks the legal authority to
ban arbitration clauses that preclude class proceedings.”

B.  Arbitration Benefits Retirement Investors By Providing A Fair
Means Of Resolving Disputes That They Cannot Practically
Litigate In Court.

Not only does the Department lack authority to prohibit arbitration on an
individual basis — in lieu of class action litigation in court — but the Proposal is also
bad policy. Arbitration enables retirement investors — just as much as consumers,
employees, and others — with grievances to obtain redress for a large number of
claims for which litigation in court is impractical. Arbitration is quicker and less costly,
and it is at least as likely to result in positive outcomes for claimants. Indeed, the
empirical evidence demonstrates that individuals in arbitration fare at least as well as

57 In re D.R. Horton, Inc., 357 NLRB No. 184 (Jan. 3, 2012).

8 D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 355-62 (5th Cir. 2013).

59 See Richards v. Ermnst & Young, LLLLP, 734 F.3d 871, 873-74 (9th Cir. 2013); Sutherland v. Ernst & Young I.LP, 726 F.3d
290, 297-98 n.8 (2d Cir. 2013); Owen v. Bristol Care, Inc., 702 F.3d 1050, 1055 (8th Cir. 2013); Iskanian v. CLS Transp. Los
Angeles, LLC, 327 P.3d 129, 141 (Cal. 2014).

% The Proposal mentions that FINRA’s arbitration rules require its members to permit class actions to be brought in
court. 80 Fed. Reg. at 21973; see also FINRA Rule 2268(d)(3); FINRA Customer Code 12204(d). FINRA has rejected the
argument that its rules violate the FAA, finding the requisite congressional intent to override the FAA in the general
grant of authority to the SEC to review and approve FINRA rule changes. I re Department of Enforcement v. Charles Schwab
& Co., No. 2011029760201 (FINRA Board of Governors, Apr. 24, 2014). That analysis is squarely inconsistent with the
holding of the Fifth Circuit in D.R. Horfon and the rulings of every other appellate court. See notes 58-59, above.
Whatever FINRA’s authority as a membership organization might be, the Department cannot rely on the FINRA
precedent in Charles Schwab to provide the legal authority to justify its proposal.
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— if not better than — they would have in court. Arbitration thus benefits
retirement Investors by providing a fair means of adjudicating claims that
would be left without redress in the absence of arbitration. Requiring arbitration
agreements to permit the assertion of class actions in court will as a practical matter
mean that companies that have a choice will not use arbitration as a means for settling
disputes, thereby harming investors.

The relevant arguments and supporting information are set out in detail in
Attachment A and summarized below:

e Arbitration enables retirement investors (like consumers, employees, and other
individuals) with grievances to obtain redress for the kind of dispute they are
most likely to have — small, individualized claims for which litigation in court is
impractical. For typical disputes, claimants are unable to hire attorneys to
navigate the court system, or find that a hearing on their claims is long delayed
by overcrowded dockets in underfunded courts.

e Arbitration is at least as likely, and often more likely, than litigation in court to
result in positive outcomes for consumers, as empirical studies repeatedly have
shown.

e Arbitration is more user-friendly and inexpensive than litigating in court —
especially when (as is increasingly common) parties agree to include fee-shifting
or cost-shifting provisions in their arbitration agreements.

e In addition, arbitration agreements offer fair and simplified procedures for
consumers — something that is ensured by the protections of generally-
applicable state unconscionability law as well as the due process safeguards of
the nation’s leading arbitration providers, including the American Arbitration
Association and JAMS.

e The arguments advanced by critics of arbitration do not stand up to careful
scrutiny.
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Some say that, while they recognize the benefits of arbitration, they
believe that parties would be better served if they were precluded from
committing to arbitration until after a dispute arises. But permitting only
“post-dispute arbitration agreements” is an illusory option that actually
would have the effect of eliminating arbitration. As scholars have
recognized, without arbitration agreements that commit both sides to a
potential dispute to arbitrate before the dispute arises, arbitration agreements
in fact will be rare indeed — and the result will be that consumers are
relegated to the judicial system in precisely those cases where
burdensome court procedures and overcrowded courts are likely to
stymie their claims.

Class action proponents decry the fact that arbitration typically takes
place on an individual basis. But their defense of class actions rests on
purely theoretical arguments about the supposed virtues of that
procedural device. In reality, consumer class actions deliver (at best)
minimal benefits to most consumers.

Consumers can pursue their claims without the class action device. As
even the dissenting Justices in the Supreme Court’s recent decision in
American Express Co. v. Italian Colors Restaurant expressly recognized,
“non-class options abound” for effectively pursuing claims on an
individual basis. In particular, many arbitration agreements require
businesses to pay all or most of arbitration filing fees, authorize the
payment of attorneys’ fees and other costs of proof in meritorious cases,
and provide incentives for individuals to bring claims. And other, more
informal, methods of obtaining economies of scale exist, including the
use by multiple claimants of the same attorneys and expert witnesses,
where necessary.

The claim that class procedures should be mandated because class
actions provide benefits to consumers therefore is not supported by the
reality of class actions outcomes. And, because requiring class
procedures would result in the elimination of arbitration — companies
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would not be willing to absorb the additional costs of arbitration and the
huge legal fees associated with defending class actions — consumers
would lose the ability to pursue the myriad individualized claims that are
not practicable to litigate in court. Indeed, the only beneficiaries of such
a requirement would be lawyers — both plaintiff’s lawyers and defense
lawyers — who are the only clear winners in class action litigation.

In short, any rational assessment of the benefits and costs of arbitration must
conclude that prohibiting or regulating arbitration will harm retirement investors
much more than it would benefit them.”'

¢ The Consumer Financial Protection Bureau recently issued a report regarding arbitration. See Consumer Financial
Protection Bureau, Arbitration Study: Report to Congress, pursuant to Dodd-Frank Wall Street Reform and Consumer Protection Act
§ 1028(a), http:/ /files. consumetfinance.gov/{/201503_cfpb_atbitration-study-treport-to-congress-2015.pdf (visited July
17, 2015). That report provides no basis for assessing the benefits and costs of arbitration, for the reasons explained in
Attachment B.
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Thank you for your consideration of these comments. We would be happy to
discuss these issues further with appropriate members of the Department’s staff.

Sincerely,
M%SWNJ @%M/ Q. Heckad_
David Hirschmann Lisa A. Rickard
President & Chief Executive Officer President
Center for Capital U.S. Chamber Institute for Legal Reform

Markets Competitiveness
U.S. Chamber of Commerce

Randel Johnson

Senior Vice President

Labor, Immigration & Employee Benefits
U.S. Chamber of Commerce
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U.S. CHAMBER OF COMMERCE

1615 H Street, NW
Washington, DC 20062-2000
www.uschamber.com

December 11, 2013

Consumer Financial Protection Bureau
Attention: Ms. Monica Jackson

1700 G Street NW

Washington, DC 20552

Re: Request for Information Regarding Scope, Methods, and Data Sources
for Conducting Study of Pre-Dispute Arbitration Agreements, Docket
No. CFPB-2012-0017—Supplemental Submission

Dear Ms. Jackson:

This letter and its appendix are submitted on behalf of the U.S. Chamber of
Commerce Center for Capital Markets Competitiveness (“CCMC”) and the U.S.
Chamber Institute for Legal Reform (“ILR”). The U.S. Chamber of Commerce (the
“Chamber”) is the world’s largest business federation, representing the interests of
more than three million companies of every size, sector, and region. The Chamber
created CCMC to promote a modern and effective regulatory structure for capital
markets to fully function in a 21* century economy. ILR is an affiliate of the
Chamber dedicated to making our nation’s overall civil legal system simpler, faster,
and fair for all participants.

We write regarding the Consumer Financial Protection Bureau’s (“Bureau”)
study, authorized by Section 1028(a) of the Dodd-Frank Act and now underway,
concerning pre-dispute arbitration agreements in consumer financial contracts.
Congress provided that the Bureau must conduct a study of pre-dispute arbitration
agreements as a prerequisite to any proposed regulation. Specifically, any
“prohibit[ion] or impos]ition of] conditions or limitations” on arbitration must be
supported by a finding “that such a prohibition or imposition of conditions or
limitations is in the public interest and for the protection of consumers. The findings
in such rule shall be consistent with the study conducted under subsection (a).”! Stated

112 US.C. § 5518(b) (emphasis added).
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another way, the Bureau cannot regulate arbitration without conducting an
appropriate study, and any proposed regulations must be based on and supported by
that study.

Arbitration is an important means of resolving disputes that provides extremely
significant benefits to consumers and businesses. As we have previously explained in
comments submitted to the Bureau,” arbitration of consumer disputes has been
common practice for decades; there are perhaps hundreds of millions of consumer
contracts currently in force that include arbitration agreements—many of them
relating to consumer financial products or services.

The Bureau initially requested comment on how it should conduct the study.
A number of commenters—including CCMC and ILR—suggested topics that should
be addressed in the study and, in addition, urged the Bureau to issue a public notice
identifying the topics that it had decided to study and requesting public comment
regarding those topics.’

Unfortunately, the Bureau has done neither—1it has not informed the public
of the topics it is studying and it has not solicited information regarding those
topics. As a result, interested individuals and organizations have had no real
opportunity to inform the Bureau of available evidence bearing on the issues the
Bureau has decided to study, or to develop additional empirical data relevant to those
issues. That failure to enable the public to comment on the subjects of the Bureau’s
study introduces a critical flaw in the study—and, therefore, will completely
undermine any rulemaking that may be undertaken on the basis of the study’s

ﬁndings.4

2 Letter from David Hirschmann & Lisa Rickard to Matthew Burton & PRA Office, Re: “Telephone Survey Excploring
Consumer Awareness of and Perceptions Regarding Dispute Resolution Provisions in Credit Card Agreements,” Docket No. CFPB-
2013-0016 (Aug. 6, 2013), http:/ /www.regulations.gov/#!documentDetai,D=CFPB-2013-0016-0015 (Chanber Comment
II); Letter from David Hirschmann & Lisa Rickard to Monica Jackson, Re: Reguest for Information Regarding Scope, Methods,
and Data Sources for Conducting Study of Pre-Dispute Arbitration Agreements, Docket No. CFPB-2012-0017 (June 12, 2012),
available at http:/ /www.regulations.gov/#!documentDetai,D=CFPB-2012-0017-0051 (Chamber Comment I).

3 Chamber Comment I at 3-5, 10-20.

#'The Bureau has sought one round of comments regarding a proposed consumer survey of “awareness of dispute
resolution provisions in their agreements with credit card providers”—and promised the opportunity for a second round
of comments—but only because the Paperwork Reduction Act required it to take that step. Telgphone Survey Exploring
Consumer Awareness of and Perceptions Regarding Dispute Resolution Provisions in Credit Card Agreements, Docket No. CFPB-2013-
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In order to try to ameliorate these deep flaws in the Bureau’s study plan, ILR
and CCMC submit the information in this letter and its attachment, which are
designed to help the Bureau assess the relative benefits and costs of different dispute
resolution systems. This information makes clear that arbitration before a fair,
neutral decision maker leads to outcomes for consumers and individuals that
are comparable or superior to the alternative—litigation in court—and that are
achieved faster and at lower expense.

This submission by ILR and CCMC is designed to address empirical issues that
should be at the center of the Bureau’s study. Given the near-total absence of
information from the Bureau about its study design, however, it is impossible for
interested parties to offer information tailored appropriately to the topics the Bureau
is studying. In any event, the information we are providing is highly relevant to any
rational study of the relevant issues.’

We focus on several fundamental points:

e Arbitration enables consumers with grievances to obtain redress for the vast
majority of disputes they are likely to have—small, individualized claims for
which litigation in court is impractical. This access to an inexpensive and simple
system of dispute resolution is an extremely significant benefit that is often
overlooked entirely in the debate over arbitration.

e Tor typical consumer disputes that are small and individualized, consumers are
highly unlikely to be able to hire an attorney to help navigate the court system.

0016, 78 Fed. Reg. 34352 (June 7, 2013). It is disappointing that the Bureau has devoted such attention to soliciting
comment on what presumably is a minor component of the overall study. Indeed, as ILR and CCMC explained in their
comment, the consumer survey will not produce any information useful to the study specified by Congress. See Chamber
Comment II at 11-21.

> We again respectfully urge the Bureau to provide the public with at least some transparency regarding its study plan in
order to enable interested parties to provide relevant information and prevent the Bureau from producing a study that is
fatally flawed because it was produced in an informational vacuum. Soliciting public input would surely benefit the
Bureau’s work: Although the Bureau possesses or can retain able staff and consultants, there is a great deal of
information regarding both judicial litigation and arbitration that either has been developed or (more likely) could be
developed that is highly relevant to the Bureau’s statutory mandate. A legitimate study process would welcome—and
facilitate—the submission of such information.
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e Those consumers who do brave the courts find that a hearing on their claims is
long delayed by overcrowded dockets in our underfunded courts.

e Arbitration is at least as likely, and often more likely, than litigation in court to
result in positive outcomes for consumers, as empirical studies repeatedly have
shown.

e Arbitration is more user-friendly and inexpensive than litigating in court—
especially when (as is increasingly common) parties agree to include fee-shifting
or cost-shifting provisions in their arbitration agreements.

e In addition, arbitration agreements offer fair and simplified procedures for
consumers—something that is ensured by the protections of generally-
applicable state unconscionability law as well as the due process safeguards of
the nation’s leading arbitration providers, including the American Arbitration
Association and JAMS.

e The arguments advanced by critics of arbitration do not stand up to careful
scrutiny.

e Some say that, while they recognize the benefits of arbitration, they believe that
parties would be better served if they were precluded from committing to
arbitration until after a dispute arises. But permitting only “post-dispute
arbitration agreements” is an illusory option that actually would have the effect
of eliminating arbitration. As scholars have recognized, without arbitration
agreements that commit both sides to a potential dispute to arbitrate before the
dispute arises, arbitration agreements in fact will be rare indeed—and the result
will be that consumers are relegated to the judicial system in precisely those
cases where burdensome court procedures and overcrowded courts are likely to
stymie their claims.

e C(lass action proponents decry the fact that arbitration typically takes place on
an individual basis. But their defense of class actions rests on purely theoretical
arguments about the supposed virtues of that procedural device. In reality,
consumer class actions deliver (at best) minimal benefits to most consumers.



Consumer Financial Protection Bureau

December 11, 2013

Page 5

A new empirical assessment of class actions that the Chamber has
commissioned demonstrates that the class actions studied provide little or no
benefit to consumers.

None of the class actions studied resulted in a trial or in a judgment for
plaintiffs on the merits.

The overwhelming majority of cases are dismissed voluntarily by the named
plaintiffs—either because they decide not to proceed with the case or because
they settle out on an individual basis—or are dismissed by courts because they
are not legally sustainable. Either way, the result is that class members do not
benefit.

And the remaining minority of class actions that are settled on a class-wide
basis usually provide class members with little, if any, tangible benefit. As a
result, only a handful of class members—often fewer than 10 percent, and
sometimes less than 1 percent—even bother to submit claims for benefits.

Consumers can pursue their claims without the class action device. As even the
dissenting Justices in the Supreme Court’s recent decision in Awmerican Express
Co. v. Italian Colors Restanrant expressly recognized, “non-class options abound”
for effectively pursuing claims on an individual basis. In particular, many
arbitration agreements require businesses to pay all or most of arbitration filing
tees, authorize the payment of attorneys’ fees and other costs of proof in
meritorious cases, and provide incentives for individuals to bring claims. And
other, more informal, methods of obtaining economies of scale exist, including
the use by multiple claimants of the same attorneys and expert witnesses, where
necessary.

The claim that class procedures should be mandated because class actions
provide benefits to consumers therefore is not supported by the reality of class
actions outcomes. And, because requiring class procedures would result in the
elimination of arbitration—companies would not be willing to absorb the
additional costs of arbitration and the huge legal fees associated with defending
class actions—consumers would lose the ability to pursue the myriad
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individualized claims that are not practicable to litigate in court. Indeed, the
only beneficiaries of such a requirement would be lawyers—both plaintiff’s

lawyers and defense lawyers—who are the only clear winners in class action
litigation.

e In short, any rational assessment of the benefits and costs of arbitration must
conclude that prohibiting or regulating arbitration will harm consumers much
more than it would benefit them.

I. Arbitration Benefits Consumers By Providing A Fair Means Of
Resolving Disputes That Consumers Cannot Practically Litigate In
Court.

Arbitration enables consumers, employees, and others with grievances to
obtain redress for a large number of claims for which litigation in court is impractical.
Arbitration is quicker and less costly, and it is at least as likely to result in positive
outcomes for claimants. Indeed, the empirical evidence demonstrates that individuals
in arbitration fare at least as well as—if not better than—they would have in court.
Arbitration thus benefits consumers by providing a fair means of adjudicating
claims that would be left without redress in the absence of arbitration.

A. The Judicial System Is Not A Realistic Means Of Obtaining
Redress For Most Injured Consumers.

If the judicial system were free of transaction costs, if every legitimate claimant
could obtain legal representation, and if lawsuits were resolved expeditiously, then
perhaps the courts could be relied upon as the exclusive means of redress for injured
consumers. In fact, of course, today’s judicial system falls far short of that ideal; each
of these three prerequisites is absent, and the reality of judicial litigation is getting
significantly worse each year.

Recourse to the judicial system therefore simply is not a realistic option for
most injured consumers. Most claims are individualized and too small to attract the
legal representation needed to navigate the complex legal system; costs of litigating are
too great; and the courts—even many small claims courts—impose requirements
(such as appearing in person during the working day) that make litigating there
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burdensome and costly. All of these costs are multiplied by the myriad inefficiencies
of the judicial system, including time-consuming procedures, delays and
postponements in court appearances, and the like.

1. The Vast Majority of Consumer Claims Cannot as a
Practical Matter be Pursued in Court.

Litigation in court is complicated and expensive—non-lawyers need legal
representation to have any hope of successfully navigating the judicial system. And
even with a lawyer, claims are difficult and time-consuming to litigate.

Most wrongs suffered by consumers are relatively small and individualized—
excess charges on a bill, a defective piece of merchandise claim, and the like. These
claims are simply too small to justify paying a lawyer to handle the matter and in any
event most consumers do not have the resources to do so.

As Justice Breyer has recognized, without arbitration, “the typical consumer
who has only a small damages claim (who seeks, say, the value of only a defective
refrigerator or television set)” would be left “without any remedy but a court remedy,
the costs and delays of which could eat up the value of an eventual small recovery.”
Thus, for the largest category of injuries suffered by consumers, the choice is
“arbitration—or nothing,”’

In the employment context, for instance, it has been estimated that the
potential recovery is too small in 72% of the cases currently resolved using pre-
dispute arbitration® and in 95% of all potential claims” to justify litigation in court and

6 _Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 281 (1995).

7'Theodore J. St. Antoine, Mandatory Arbitration: Why It’s Better Than It Looks, 41 U. Mich. ].L. Reform 783, 792 (2008)
(discussing analogous situation of employees with low-dollar claims).

8 Jyotin Hamid & Emily J. Mathieu, The Arbitration Fairness Act: Performing Surgery with a Hatchet Instead of a Scalpel?, 74 Alb.
L. Rev. 769, 785 (2010/2011); accord, Lewis L. Maltby, Out of the Frying Pan, Into the Fire: The Feasibility of Post-Dispute
Employment Arbitration Agreements, 30 Wm. Mitchell L. Rev. 313, 318 (2003); accord Steven C. Bennett, The Proposed
Arbitration Fairness Act: Problems And Alternatives, 67 Disp. Resol J. 32, 37 (2012).

% St. Antoine, 41 U. Mich. J.L.. Reform at 790.
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the retention of counsel. There is no reason to believe that the universe of consumer
claims differs."”

Such claims do not—and could not—attract lawyers willing to work on a
contingency-fee basis. Research demonstrates that lawyers accept contingent-fee
cases only if the claim promises both a substantial recovery and a substantial
percentage of that recovery as a legal fee. One study reported that a claim must be
worth at least $60,000 before a lawyer will consider taking it."" In some legal markets,
this threshold may be as high as $200,000."> The vast majority of consumer claims are
so small that they will “not . . . elicit a lawyer’s attention.”"

But the complexities of judicial litigation make it difficult, if not impossible, for
most individuals to represent themselves effectively in court. The rules are opaque to
non-lawyers, and navigating these obstacles can therefore be burdensome to
individuals. The requirement of in-person appearances during the workday
compounds the economic burden.

Small-claims courts were developed to make it easier for individuals to proceed
without representation, but they do not provide a realistic alternative because state
budget cuts have severely hobbled these courts. For example, the New York Times
reported in 2011 that in New York, night court sessions were being cancelled in many
locales, waits had quadrupled, and court officials were unable to work through their
overburdened daily dockets, forcing individuals to leave empty-handed, only to return
another day in the hope that their disputes will eventually be heard."*

10 See, e.g., Christopher R. Drahozal & Samantha Zyontz, An Empirical Study of AAA Consumer Arbitrations, 25 Ohio St. J.
on Disp. Resol. 843, 898 (2010) (noting that “the number of consumers bringing large claims” in consumer arbitration
“is small”).

" Elizabeth Hill, Due Process at Low Cost: An Empirical Study of Employment Arbitration Under the Auspices of the American
Avbitration Association, 18 Ohio St. J. on Disp. Resol. 777, 783 (2003).

12 Recommendations of the Minnesota Supreme Court Civil Justice Reform Task Force 10 (Nov. 23, 2011),
http:/ /www.mnbar.org/sections/outstate-practice/11-23-11%20Civil%20]Justice%020Reform.pdf.

13714

14 See William Glaberson, Despite Cutbacks, Night Court’s Small Dramas Go On, N.Y. TIMES, June 2, 2011, available at
http://www.nytimes.com/2011/06/03 /nyregion/despite-cutbacks-new-york-small-claims-courts-trudge-on.html.
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Similarly, cases filed in San Joaquin County, California’s small-claims court in
September 2012 had still not been schednled for trials as of May 2013." The court’s
presiding judge explained: “In our county, if you file a small claims case it simply sits
in the proverbial box waiting to get a trial date. Your case sits and goes nowhere. It’s
not right, but you have to have sufficient resources to get those cases done, and we
don’t have those resources.”'® Meanwhile, a Texas law that went into effect in August
2013 ““abolish[ed] small claims courts across the state, meaning all those small-price-
tag cases—seeking no more than $10,000—[would now] be handled by justice of the
peace courts, some of which already are buried under dockets teeming with minor
civil matters.”"’

2. Even for Larger Claims, the Court System Provides
Significant Delays and High Costs.

Some claims are large enough to support contingency fees that would attract
the interest of lawyers. But the complexity of the litigation system makes litigation
costly and—as a result of budget cuts—many courts are simply unable to keep up
with their caseloads, leading to extreme delays. Filing fees also have increased, placing
turther burdens on plaintiffs.

Forty states had to cut funding to their courts in 2010, according to a report by
the American Bar Association’s “Task Force on the Preservation of the Justice
System,” which was co-chaired by David Boies and Theodore B. Olson."® The
President of the ABA stated that “all over this country,” state “[c|hief justices are

5> Emily Green, Budget Woes Mean Big Delays For Small Claims Courts, Nat. Pub. Radio, May 15, 2013, available at
http:/ /www.npt.org/2013/05/17/182640434 /budget-woes-mean-big-delays-for-small-claims-coutts.

16 I4

17 Kiah Colliet, Little-known state law doing away with small claims courts, Houston Chronicle, June 23, 2013,

http:/ /www.houstonchronicle.com/news/houston-texas/houston/article/Little-known-state-law-doing-away-with-
small-4616571.php; see also Adogption of Rules for Justice Court Cases, Misc. Docket No. 13-9023 (Tex. Feb. 12, 2013),
http://supreme.coutts.state.tx.us/MiscDocket/13/13902300.pdf.

18 Am. Bar. Ass’n (“ABA”), The Growing Crisis of Underfunding State Courts, Mar. 16, 2011 (“ABA Report”); see also G. Alan
Tarr, No Exit: The Financial Crisis Facing State Courts, 100 Ky. L.J. 786, 787 (2011-2012).
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closing the courts one day a week and “court personnel including judges [are] being
furloughed without pay.”"”

These funding problems have continued. Due to “los[ing] about 65% of their
general fund support from the state during the last five years,” California’s court
system is subject to even more lengthy delays.”” As the state’s Chief Justice noted in
calling on the California Legislature to increase funding to the state judiciary, “[t|he
cruel irony is that the economic forces that have led to budget reductions to the
courts are the same ones that drive more of our residents to court.”” And the San
Diego County Bar Association warned that “local courts—Ilong the shining example
statewide of judicial efficiency—have now been hobbled to such an extent that
extensive delays, the closure of courtrooms, the unavailability of essential court
services, and long wait times now characterize those court systems instead.””

These dramatic cutbacks have made it impossible for many courts to keep up with
their caseload, leading to extended delays that leave “litigants with no expectation of
relief or resolution of their cases for extended periods of time.”*

As the Los Angeles Times reported, “[a]t least 53 courthouses have closed,” and
“|c]ourts in 20 counties are closed for at least one day a month.” These and other
“court closures have forced some San Bernardino [county] residents to drive up to
175 miles one way to attend to a legal matter.”* In New York City, similarly, the wait
for a court date is now four times as long as it was before recent budget cuts.”

19 Wm. T. (Bill) Robinson, ABA President Robinson Explains Natiomwide Crisis in Dwindling Court Budgets, Aug. 4, 2011
(video).

20 Maura Dolan, Budget cuts force California courts to delay trials, ax services, L.A. Times, Apr. 9, 2013,
http://atticles.latimes.com/2013/apt/09/local/la-me-court-cutbacks-20130410.

2 Erin Coe, California Justice Warns of Looming Case Delays, Law360, Mar. 9, 2012, available at
http:/ /www.law360.com/legalindustry/articles/319086.

22 San Diego County Bar Association, 2073 State of the Judiciary in San Diego County,
https:/ /www.sdcba.otg/temp/ts_ DAFFCDF9-BDB9-505B-DB71DEEC48C1B816DAFFCE09-BDB9-505B-
DF72E0368E012958/CFAC%20Annual%20Report-6-7-2013%5BRS%5D. pdf.

23 Maura Dolan & Victoria Kim, Budget cuts to worsen California court delays, officials say, L.A. Times, July 20, 2011 (quoting
Los Angeles County Superior Court Presiding Judge Lee Smalley Edmon),
http:/ /articles.latimes.com/2011/jul/20/local/la-me-0720-court-cuts-20110720.

2 Dolan, supra note 20.

% See Glaberson, supra note 14; see also Jennifer Golson, Budget Cuts have 'Widespread' Inmpact on NY State Courts-Report,
Reuters, Aug. 16, 2011 (quoting Michael Miller of the New York County Lawyers’ Association).
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Budget cuts led to “shortened hours” in the New York City courts that are a
“hardship” for litigants—especially the “economically distressed and working poor
people” who face “less flexibility in getting to the court.””

In New Hampshire, all civil trials were delayed by a full year to “satisfy speedy
trial concerns in criminal proceedings.”” And the presiding judge of the San
Francisco County Superior Court announced: “The civil justice system in San
Francisco is collapsing. We will prioritize criminal, juvenile and other matters that
must, by law, be adjudicated within time limits. Beyond that, justice will be neither
swift nor accessible.”® Indeed, even before recent budget cuts, the situation could be
bleak for litigants. In 2003, for example, caseloads in Minnesota were so heavy that
“judges had on average only 120 seconds of court time to spend on each case.””

Although the vast majority of civil claims are filed in state courts,” the federal
courts also have extraordinarily high caseloads, especially at the trial-court level, where
the backlogs are particularly severe. ' The Brennan Center for Justice has found that

%6 At a Standstill: Budget Cuts Have Brought New York’s Court System to a Crawl, NYPress.com, Dec. 5, 2012,
http://nypress.com/at-a-standstill-budget-cuts-have-brought-new-yorks-court-system-to-a-crawl/.

27 ABA Report, supra note 18; see also Karen Weise, U.S. Courts Face Backlogs and Layoffs, Bloomberg Businessweek, Apr.
28, 2011, http:/ /www.businessweek.com/magazine/content/11_19/b4227024878939.htm.

28 See Dan Rivoli, California Trial Court To Lay Off 200, Close 25 Rooms, Law360.com, July 18, 2011 (quoting San Francisco
County Supetior Coutt Judge Katherine Feinstein), http://www.law360.com/legalindustry/atticles /258746 / calif-trial-
court-to-lay-off-200-close-25-rooms.

2 Constitution Project, The Cost of Justice: Budgetary Threats to America’s Conrts 6, 2000,
http:/ /www.constitutionproject.otg/wp-content/uploads/2012/10/36.pdf (citing Minn. Sup. Ct. Chief Justice Kathleen
A. Blatz, 2003 State of the Judiciary, Minn. State Bar Ass’n Annual Convention, June 20, 2003).

30 State courts reported around 19 million new civil cases filed in 2010, while federal courts reported over 280,000 new
civil cases filed that same year. Compare National Center for State Courts, Court Statistics Project, Examining the Work of
State Conrts: An Analysis of 2010 State Conrt Caseloads 3, Dec. 2012, http:/ /www.couttstatistics.org/Othet-Pages/~/
media/Microsites/Files/CSP/DATA%20PDF/CSP_DEC.ashx (state courts in 2010), with Administrative Office of the
U.S. Coutts, Judicial Business of the U.S. Conrts 2012, http:/ /www.uscourts.gov/Statistics/ JudicialBusiness/2012/us-
district-courts.aspx (federal courts in 2010).

31 Ruben Castillo, the Chief Judge of the Northern District of Illinois, said that budget constraints have created “a crisis”
for U.S. district courts, and that he is essentially being asked: “Which limb do you want amputated?” Michael Tarm, New
Hispanic Chief Judge: Need More Jury Diversity, Associated Press, July 2, 2013; see also Michelle R. Smith & Jesse J. Holland,
Budget cuts canse delays, concern in federal conrt, Associated Press, April 25, 2013, http://bigstoty.ap.otrg/article/budget-cuts-
cause-delays-concern-federal-court (“Federal budget cuts have caused delays in at least one terror-related court case in
New York and prompted a federal judge in Nebraska to say he is ‘seriously contemplating” dismissing some criminal
cases.”).
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“the number of pending cases per sitting judge reached an all-time high in 2009 and
was higher in 2012 than at any point from 1992-2007. A judge in 1992 had an average
of 388 pending cases on his or her docket. By 2012, the average caseload had jumped

to 464 cases—a 20 percent increase.’”

A recent report by the New York County Lawyers” Association noted that the
two federal district courts covering New York City, the Southern and Eastern
Districts of New York, “and other federal courts were hit with a 10% funding
allocation below the Fiscal Year 2012 level.” Those constraints led to reductions in
a wide range of court services, including statfing furloughs, “curtail[ing] [courts’]
hours of operation,” and “slower processing of civil and bankruptcy cases.”
Similarly, as a federal district judge in Massachusetts explained, “[n]ext year, with
additional sequester cuts, I predict (but ’'m not positive) that we will run out of
money for civil juries before the end of the fiscal year. July, August, I’'m not sure when
but we will run out.” And just this year, the federal district court of the Central
District of California “announced it [would] severely curtail services at its three
courthouses on seven Fridays from April through [August 2013], accepting only
mandatory and emergency filings.”

These delays can have serious consequences for plaintiffs. A lawyer in
Washington state explained, for example, that his civil case was postponed for more
than two years because criminal cases—which are subject to constitutional and
statutory speedy-trial requirements—had priority. “During that period of time, the

32 Alicia Bannon, Federal Judicial Vacancies: The Trial Courts 5, Brennan Ctr. for Justice, 2013,
http:/ /www.btennancenter.org/publication/ federal-judicial-vacancies-ttial-courts.

33 New York County Lawyers’ Association, Report on the Continning Effect of [udicial Budget Cuts on The U.S. District Courts for
the Southern and Eastern Districts of New York 3, Sept. 4, 2013,
http://www.nycla.org/siteFiles /Publications/Publications1637_0.pdf.

34 1d at 11.

% Andrew Cohen, How the Sequester is Holding Up Our Legal System, The Adantic, July 12, 2013, http://
www.theatlantic.com/national/archive/2013/07 /how-the-sequestet-is-holding-up-out-legal-system /277704 .

36 Budget Cuts Start to Hurt Conrfs, The BLT: The Blog of Legal Times, Mar. 29, 2013,

http:/ /legaltimes.typepad.com/blt/2013/03 /budget-cuts-start-to-hurt-courts.html; see also Amended Notice Re Rednced
Service Days, Central District of California, August 2013, http://www.cacd.uscourts.gov/news/amended-notice-re-
reduced-service-days.
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defendant corporation ceased doing business and became insolvent; all assets were
distributed to others and the judgment which was obtained became worthless.””’

Budget cuts have also forced courts to supplement their revenue by increasing
tees. The Chief Justice of the Minnesota Supreme Court explained: “[A]s part of the
effort to close the revenue gap, significantly increased fees were imposed on a wide
variety of cases. As a result, it is going to cost more to go to court and to practice law
in Minnesota. This is not what we wanted[.]”**

Simply put, the situation for litigants in the underfunded and understaffed
courts is grim; and because the trend is toward more cutbacks, the situation will likely
get worse.

B. Arbitration Provides A Fair And Effective Remedy For The Injured
Consumers For Whom The Judicial System Is Not A Realistic
Option.

Arbitration has a number of advantages over pursuing litigation in our
overburdened court system. To begin with, arbitration offers flexible proceedings at
lower cost. And arbitration proceedings are resolved more quickly than proceedings
in court.

As we explain below, studies show that consumers who use this efficient
dispute-resolution system prevail in arbitration at least as frequently as—and often
more frequently than—they do in court. A wealth of scholarship comparing
outcomes of consumers’ and employees’ claims in arbitration and in litigation reveals
that arbitration provides a realistic and fair opportunity for individuals to seek justice
before a neutral decisionmaker. “[F]rom the individual’s perspective, arbitration” has

37 Constitution Project, s#pra note 29, at 8 (citing Washington Courts, Bd. for Judicial Admin., Court Funding Task
Force, Justice in Jegpardy: The Court Funding Crisis in Washington State 36, 2004,
http:/ /www.coutts.wa.gov/programs_otgs/pos_bja/wgFinal/wgFinal.pdf.

38 Chief Justice Eric Magnuson, The State of the Judiciary: 2009 — Building a 21 Century Judiciary, Bench&Bar of Minn., Aug.
1, 2009, http://mnbenchbar.com/2009/08/ the-state-of-the-judiciary-building-a-21st-century-judiciary/.
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the distinct advantage of “provid[ing] an affordable forum with superior chances for
obtaining a favorable result.””

Existing law, moreover, ensures the fairness and neutrality of arbitration
proceedings. The Federal Arbitration Act allows states to regulate arbitration
agreements under generally applicable state-law contract principles, including
unconscionability. To that end, courts regularly refuse to enforce the small minority
of arbitration agreements containing what they consider to be unfair provisions—
such as limitations on damages that would be available to individuals in court,
inconvenient forum-selection rules, biased arbitrator-selection procedures, or
prohibitively expensive costs of accessing an arbitral forum.

In addition to courts’ oversight of arbitration provisions, the market has
supplied arbitration procedures that are fair to all participants. The leading arbitration
providers—such as the AAA and JAMS—have implemented rules and policies
tailored for the resolution of consumers’ and employees’ disputes, which provide
basic requirements of procedural fairness that provide strong protections for
consumers and employers. And after the Supreme Court emphasized the fairness of
the arbitration provision at issue in ATe>T Mobility v. Concepcion,*” many businesses
have adopted similar pro-consumer provisions.

1. Arbitration’s Flexibility and Lower Cost Makes it Much
More Accessible than Courts.

Arbitration is much more user-friendly and inexpensive than litigating in court.
““The advantages of arbitration are many: it is usually cheaper and faster than
litigation; it can have simpler procedural and evidentiary rules; it normally minimizes
hostility and is less disruptive of ongoing and future business dealings among the
parties; it is often more flexible in regard to scheduling of times and places of hearings
and discovery devices.”"!

% Peter B. Rutledge, Who Can Be Against Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo J. Conflict Resol.
267,279 (2008)

40131 S. Ct. 1740 (2011).

N _Allied-Bruce Terminix, 513 U.S. at 280 (quoting H.R. Rep. No0.97-542, at 13 (1982), reprinted in 1982 U.S.C.C.A.N. 765,
TTT); see also, e.g., ATST Mobility ILLC v. Concepeion, 131 S. Ct. 1740, 1749 (2011) (“[TThe informality of arbitral
proceedings is itself desirable, reducing the cost and increasing the speed of dispute resolution.”).
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Under the consumer procedures of the American Arbitration Association, for
example, consumers cannot be asked to pay more than $200 in total arbitration costs;
businesses shoulder all remaining fees.* By comparison, the cost of filing a civil suit
in a federal district court has recently risen to $400 or more.®

It is no wonder that Justice Ruth Bader Ginsburg has described the AAA’s and
other providers’ consumer arbitration fee structures as “models for fair cost and fee
allocation.” And studies have long found that in practice, a large percentage of
individuals who bring claims in arbitration pay exactly nothing to pursue their claim—
no filing fees, no attorney fees.*

The costs of presenting a claim in arbitration, moreover, typically are far lower
than litigating in court. Indeed, arbitration does not require a personal appearance to
secure a judgment; claims can be adjudicated on the papers or on the basis of a
telephone conference.” Plaintiffs can submit the relevant documents and a common-
sense statement of why they are entitled to relief, and can do so without a lawyer.
There is no need to wait in line at night court or miss work, only to be forced to
return another day if the court is unable to get through its docket.

Moreover, plaintiffs with more complicated claims may retain an attorney to
assist them in presenting their case—but the cost is less because of the more informal
nature of arbitration procedures. In addition, parties can (and often do) agree to
include fee-shifting provisions in their arbitration agreements that make it less
expensive to resolve disputes in arbitration. Consider the arbitration provision that

42 Am. Arb. Ass’n (“AAA”), Costs of Arbitration (Including AAA Administrative Fees) 1, March 1, 2013,
https:/ /www.adr.otg/cs/idcplgrldcService=GET_FILE&dDocName=ADRSTAGE2009593&RevisionSelectionMetho
d=LatestReleased.

3 Judicial Conference of the United States, District Conrts Miscellaneous Fee Schedule (approving a $50 “administrative” filing
fee on top of the previous $350 filing fee), available at http://www.uscourts.gov/FormsAndFees/Fees/District
CourtMiscellaneousFeeSchedule.aspx.

4 Green T'ree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 95 (2000) (Ginsburg, J., concurring in patt).

4 Hill, 18 Ohio St. J. on Disp. Resol. at 802 (lower-income employees “paid no forum fees” in 61% of the cases studied,;
employees also paid no attorneys’ fees in 32% of the cases).

46 AAA, Consumer Related Disputes Supplementary Procedures 6, Mar. 1, 2013,
https:/ /www.adr.org/cs/idcplgrldcService=GET_FILE&dDocName=ADRSTAGE2009997&RevisionSelectionMetho
d=LatestReleased.
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the Supreme Court approved in Concepcion. As the Court then explained, the
Concepcions’ claim was “most unlikely to go unresolved” because the arbitration
provision at issue provided that AT&T would pay the Concepcions a minimum of
$7,500 and twice their attorneys fees if they obtained an arbitration award “greater
than AT&T’s last settlement offer.”"’

Finally, in contrast to the extreme delays that are typical of our overburdened
state and federal courts, consumer arbitrations administered by the American
Arbitration Association are typically resolved in four to six months—a huge
improvement over the 25.7 months that pass before the average civil lawsuit in federal
court first reaches trial (in those rare cases that make it to trial).® (Even in 2001—
well before the recent rounds of cutbacks—a contract suit tried before a jury took 25
months on average to reach judgment; but now that time frame won’t suffice even to
begin a trial.”’) Long delays are a sure-fire way of increasing the transaction costs of
dispute resolution.

In short, arbitration gives consumers a practical and accessible way to pursue
their disputes far more often than litigating in court would.

T ATST Mobility LLC v. Concepeion, 131 S.Ct. 1740, 1753 (2011) (noting that “aggrieved customers who filed claims
would be ‘essentially guarantee[d] to be made whole,” and that “the District Court concluded that the Concepcions were
better off under their arbitration agreement with AT&T than they would have been as participants in a class action”)
(quoting Laster v. AT&*T Mobility .LC, 584 F.3d 849, 856 n.9 (9th Cir. 2009)).

8 AAA, Analysis of the AAA’s Consumer Arbitration Caseload, 2007,
http://www.adt.otg/aaa/ShowPDFrdoc=ADRSTG_004325 (“AAA Caseload Analysis”™); see also David Sherwyn et al.,
Assessing the Case for Employment Arbitration: A New Path for Empirical Research, 57 Stan. L. Rev. 1557, 1572-73 (2005) (“few
dispute the assertion that arbitration is faster than litigation); U.S. District Court—Judicial Caseload Profile (2012),

http:/ /www.uscourts.gov/Statistics/ Federal CourtManagementStatistics.aspx. See also, e.g., Michael Delikat & Mortis M.
Kleiner, An Empirical Study of Dispute Resolution Mechanisms: Where do Plaintiffs Better Vindicate Their Rights?, 58 Disp. Resol. J.
56, 58 (Nov. 2003 - Jan. 2004); reporting findings that arbitration was 33% faster than analogous litigation); see also 23-9
Insurance Times, Apr. 29, 2003, http:/ /www.insurancejournal.com/pdf/InsuranceTimes_20030429_39125.pdf; GAO
Report to Congressional Requesters, Securities Arbitration: Actions Needed to Address Problen: of Unpaid Awards 32 (June
2000), http:/ /www.gao.gov/archive/2000/gg00115.pdf (teporting that the few securities claims to teach a judgment in
court took 1,151 days—or over 3 years—on average); FINRA, Dispute Resolution Statistics, Summary Arbitration Statistics
October 2013 http:/ /www finra.org/arbitrationandmediation/ finradisputeresolution/additionaltesoutces/ statistics /
(“FINRA Statistics”) (arbitration claims closed in 2013 through October were pending only 14.2 months on average).

4 Bureau of Justice Statistics, Contract Trials and Verdicts in Large Counties, 2001 2, Jan. 2005,
http://www.bjs.gov/content/ pub/pdf/ctvlc01.pdf.
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Finally, arbitration is also attractive “from the company’s perspective” because
it provides a process that is, on average, cheaper than litigation—resolving most
consumer or employment complaints quickly and efficiently, to the consumers’ or
employees’ satisfaction—while minimizing unnecessary transaction costs of in-court
litigation.”

2. Consumers Prevail in Arbitration at Least as Frequently
As—and Often More Frequently Than—They Do in Court.

The empirical research reveals that claimants who choose to arbitrate their
claims against businesses are at least as likely—if not more likely—to prevail than
those who proceed in court.

Data on win rates reveal that consumers and employees obtain relief to their
satisfaction in a significant proportion of arbitrations.

e A recent study by scholars Christopher Drahozal and Samantha Zyontz of
claims filed with the American Arbitration Association found that consumers
win relief 53.3% of the time.’!

o Empirical studies that have sampled wide ranges of claims have similarly
reported that plaintiffs win in state and federal court approximately 50%
of the time.”

o Drahozal and Zyontz also found that “[cJonsumer claimants who bring
large claims tend to do better than consumers who bring smaller claims,”
but that “[ijn both types of cases, the consumer claimant won some
relief against the business more than half of the time.”

50 Maltby, 30 Wm. Mitchell L. Rev. at 317.
51 Drahozal & Zyontz, 25 Ohio St. J. on Disp. Resol. at 896-904.

52 See, e.g., Theodore Eisenberg et al., Litigation Outcomes in State and Federal Courts: A Statistical Portrait, 19 Seattle U. L.
Rev. 433, 437 (1996) (observing that in 1991-92, plaintiffs won 51% of jury trials in state court and 56% of jury trials in
federal court, while in 1979-1993 plaintiffs won 50% of jury trials).

53 Drahozal & Zyontz, 25 Ohio St. J. on Disp. Resol. at 898.
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o Prevailing consumer claimants were generally awarded between 42% and
73% of the amount that they claimed—depending on whether they
presented a large or small claim and on how the statistics were calculated
(mean or median recovery).

o Claimants are able to win not only compensatory damages but also
“other types of damages, including attorneys’ fees, punitive damages, and
interest.”* In particular, 63.1% of prevailing claimants who sought
attorneys’ fees were awarded them.”

o Moreover, although the study’s authors found a higher win rate (83.6%)
tor businesses that bring claims against consumers, they concluded that
this result was attributed to the fact that “businesses tend to bring debt
collection actions and other similar cases in which the likelihood of
success [on the merits] for the business is high.”® By contrast,
consumers’ claims are “much less likely to involve liquidated amounts
and more likely to be contested by businesses.”””’

o The study’s authors also examined the purported “repeat player” effect,
in order to determine the effect on win rates for claimants who pursue
arbitration against businesses that appeared in multiple arbitrations
before the AAA. Significantly, the authors found that “consumer
claimants still recover some amount against both repeat[] and non-repeat
businesses over half the time in the case file sample.””® And when

5 Id. at 902.

5 This stands in marked distinction with the “American Rule” that governs attorney’s fees in court proceedings. Under
that default rule—where not otherwise altered by statute or contract— “each side in civil litigation has ultimate
responsibility for its own lawyer’s fees,” and the losing party does not “pay anything toward the winner’s
representation.” Thomas D. Rowe, Jr., The Legal Theory of Attorney Fee Shifting: A Critical Overview, 1982 Duke L. J. 651,
651. Although the American Rule is the norm in our courts, its effect on the parties’ incentives to litigate is distorted
with respect to class actions, in which a court may award class counsel reasonable fees measured by the “lodestar” time
cost of litigating the class action or by a percentage of the common fund or common benefits recovered for the class. See
Jonathan R. Macey & Geoffrey P. Miller, The Plaintiffs’ Attorney’s Role in Class Action and Derivative Litigation: Economic
Analysis and Recommendations for Reform, 58 U. Chi. L. Rev. 1, 3-4 (1991).

50 Drahozal & Zyontz, 25 Ohio St. J. on Disp. Resol. at 898.
57 1d. at 901.
58 Id. at 909.
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consumer claimants “do prevail on their claim” against a repeat-player
business, “they are awarded on average an almost identical percent of the
amount claimed against repeat|] businesses (52.4%) as against non-repeat
businesses (52.0%).””’ The authors concluded, too, that the minor
discrepancy between those win rates “does not necessarily show
arbitrator (or other) bias in favor of repeat businesses.” Rather, they
explained, businesses that repeatedly arbitrate may be better at screening
cases ahead of time, allowing them to “settle meritorious claims and
arbitrate only weaker claims.”®

e According to data released by the AAA about consumer claims resolved
between January and August 2007, consumers obtained settlements (or
otherwise withdrew their disputes from arbitration) in 60 percent of the cases
that they brought against businesses and, in the remaining 40 percent, they
prevailed roughly half (48 percent) of the time."

e Data released by the independent administrator of Kaiser Foundation Health
Plan’s arbitration system revealed that nearly half of claimants obtained
resolution to their satisfaction through settlement (44% of claimants in closed
cases) or through an award to the claimant after a hearing (5%). “The average
award was $362,161, the median was $258,913, and the range was from $8,550
to $2,528,570.7

e C(iritics of voluntary arbitration sometimes point to a report from the advocacy
group Public Citizen as purported support for their assertions that arbitration is
unfair. But the Public Citizen report shows the folly of examining outcomes in
arbitration without comparing them to analogous outcomes in coutrt.

% Id. at 912.
60 Id. at 913.
o1 See AAA Caseload Analysis, supra note 48.

92 Office of the Independent Administrator of the Kaiser Foundation Health Plan Mandatory Arbitration System for

kaiserarb.com/oia/Forms/2012%20Report.pdf.
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Public Citizen examined data about claims in arbitration brought by
creditors against consumer debtors, and concluded from a high win rate
for creditors that arbitration is biased against consumers. But in creditor
cases against consumer debtors, the consumer often does not appear and
does not contest the claim, and is therefore liable either because he has
defaulted or “because he owes the debt.”®

A more rigorous empirical study subsequently showed that “consumers
fare better” in debt-collection arbitrations than in litigation in court.”* In
particular, “creditors won some relief in 77.8 percent of the individual
AAA debt collection arbitrations and either 64.1 percent or 85.2 percent
of the AAA debt collection program arbitrations,” depending on how
the research parameters were defined.” By contrast, in contested court
cases creditors won relief against consumers between 80% and 100% of
the time, depending on the court. And consumers fared even worse in
court when they did not contest the creditor’s claim—courts routinely
award default judgments against consumers when they fail to show up.

e Professor Peter Rutledge of the University of Georgia has reviewed the
empirical studies comparing arbitration and litigation, and concluded that “raw
win rates, comparative win rates, comparative recoveries, and comparative
recoveries relative to amounts claimed . . . do not support the claim that
consumers and employees achieve inferior results in arbitration compared to
litigation.”®”

In short, consumers consistently achieve outcomes in arbitration that are
comparable or superior to the outcomes in court. Although the Bureau is not directly

63 Sarah Rudolph Cole & Theodore H. Frank, The Current State of Consumer Arbitration, 15 Disp. Resol. Mag. 30, 31 (Fall

2008).

4 Christopher R. Drahozal & Samantha Zyontz, Creditor Claims in Arbitration and in Court, 7 Hastings Bus. L.J. 77, 97

(Winter 2011).

% 1d. at 91.

% Id. 