From: John W. Gruber, ChFC, CLU, RICP [mail to: johngruber48@yahoo.com]
To: EBSA, E-ORI — EBSA
Subject: Proposed Fiduciary Duty Rule Comment

June 20, 2015

Thomas E. Perez, Secretary
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, D.C. 20210

Re: Department of Labor’s Proposed Fiduciary Duty Rule

Dear Secretary Perez:

The BICE section of the proposed regulation requires that financial institutions are required to disclose,
and update at least quarterly, all direct and indirect compensation received with respect to all assets of
all retirement customers of the financial institution and all affiliates for the last 365 dayS. Institutions
will have to provide the same information with respect to all assets that a retirement customer could
possibly purchase (other than assets not commonly purchased). | ask you, how is it even possible to
identify and then gather and report detailed data on every asset available in our universe of investments
that are suitable for placement in a retirement plan? And to do this same exercise over and over again
on a quarterly basis?

The BICE section of your proposed regulation will be impractical and costly to implement. It will be very
difficult for an advisor and his supervisory firm to comply with the BICE reporting requirements.
Advisors and their supervisory firms will face significantly higher risk of being found non-compliant with
the new regulations and subject to fines and disciplinary action from regulatory authorities. Advisors
and their supervisory firms will necessarily need to pay for these higher comvpliance costs by charging
individual investors and other clients higher fees for services. The logical consequence of the higher cost
for individual investors will be lower net rates of return, and less capability to accomplish their long-
term goals like educating their children and retiring.

Because compliance with the BICE exemption will be practically impossible and the potential liability
(fines and disciplinary actions) for advisors and their supervisory firms will be high, it is likely that the
vast majority of financial advisors will transition to the fee based model for providing their services
because this type of compensation is considered non-conflicting by the Department of Labor.
Compliance and reporting requirements for advisors compensated with level asset based fees will be far
less burdensome than those required of advisors seeking to work under the BICE exemption. Under the
level asset based fee compensation model, most advisors are compensated a level fee based on the
amount of assets under management.




Consider that according to a 2011 study by PriceMetrix, in which 15000 advisors and 1 million fee based
accounts were surveyed, the average annual fee for advisory services was 1.47% on accounts with
between $250,000 - $500,000. The advisor fee does not include the cost of investment products held in
the accounts. Assuming a product fee of 0.65%, the total annual cost for an investor using the average
fee based account was 2.12%.

Let’s compare the average fee based account with an account serviced by an advisor who uses a
commission based mutual fund. Consider the American Balanced Fund (ABALX). This is a popular
commission based mutual fund with a maximum sales charge of 5.75% imposed on purchases below
$25,000. The sales charge is reduced to 2.5% for purchases of $250,000. The total annual operating
expense of this fund was 0.59% in the most recent operating year, according to the prospectus. An
advisor who is compensated by commissions, who sells this mutual fund to a client as an asset to be
held in a retirement account, will receive all of his compensation for serving this client from the 5.75%
sales charge, and then from the 12b-1 fee, which is included In the 0.59% total annual operating
expense of the mutual fund. There is no additional advisor related compensation from the sale or
service associated with this mutual fund. There are no additional fees paid to the mutual fund company
in this type of account either, but there may be a nominal $10 annual custodlal fee for retirement
accounts. In my own practice as a financial advisor, | have been content in providing high quality
financial advice and ongoing service to my clients under this type of compensation model for 26 years. |
contact every one of my clients to provide account reviews and services at least once a year. And the
total cost for financial advice and investment products paid by my clients has been much lower than the
average costs paid by clients of advisors using the level asset based fee model.

Using the FINRA calculator tool, Fund Analyzer, a comparison of these two alternative types of
compensation medels yields the following results when we assume a constant 5% rate of return on both

accounts:

Name of approach: Amount invested  Total cost over 10 years Total Value after 10 years
American Balanced Fund $10,000 $1,270 $14,472

Fee Based Account $10,000 $2,441 $13,177

American Balanced Fund $250,000 $24,208 $374,296

Fee Based Account $250,000 $61,034 $329,432

Note: I've substituted the Oppenheimer Main Street Small Cap Fund class C as a proxy for the average
fee based account in the FINRA taol. The tool does not have the capability to demonstrate an actua!l fee
based account. The total annuai operating expense of the Oppenheimer fund is 2.12%, which is
equivalent to the total cost associated with the average fee based account using my assumptions
explained in this commentary.

See the attached decument from the FINRA tool for details on the $250,000 example I've presented in
the above table.




How is it in the best interest of an individual investor to use a fee based account with average total costs
when a commission based approach can be used that could reasonably be expected to yield
considerably superior resuits net of all expenses?

Further, | have researched actual performance history published by many highly ranked institutional
investment managers like Morningstar, Blackrock, Goldman Sachs, and others. When the cost of these
investment managers are combined with the average advisor related fees for advice and service, none
of these firms have produced net rates of return over full market cycles that are superior to comparable
commission based mutual fund returns offered by notable companies fike the American Funds,
MainStay Funds, Franklin-Templeton and others. In fact, | find the net rates of return on the fee based
platforms to be considerabiy inferior to those of highly ranked mutual funds such as those mentioned
here.

Again, how is it in the best interest of individual investors to pay more for their retirement account
advisors and product companies, unless it can be demonstrated that they will experience superior net
rates of return on their investment?

Our industry already has a strong regulatory environment that promotes the best interest of individual
investors with their financial advisors. Are there some bad actors among financial advisors? Of course
there are. These bad actors can be fined, disciplined, and even jailed for their actions.

More can be done to foster the best interest of individual investors and all participants in the retirement
savings arena, but the Department of Labor’s current proposal for fiduciary reform is not the way to
accomplish this. The BICE exemption portion of this proposal is what I've focused on here, but | believe
the entire proposal needs to be set aside and an entirely new effort should be undertaken by a joint
committee comprised of a cohort of individua! investors, industry feaders, SEC, FINRA and Department
of Labor representatives.

Submitted by:

John W. Gruber, ChFC, CLU, RICP
Manager

Living With Money LLC

15007 Middle Fairway Dr.

Spring Hill, FL 34609
585-309-0622
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Chart Details
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Annual Expense Comparison by Product and Share Class
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FEE/DISCOUNT REPORT
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Important: Tha Fund Analyzer was designed lo heip invesiors evaluate anc conpare investments in muiaal funds ETFs and ETNs While itis a helpiuf toot,
you should undersland its limiations The resulls gererated by the Fund Analyzer are hypothetcal The Analyzer assumes that returns and expenses temain
the same each year Because returns and expenses vary over time, your results wili be highar ar lower than those shown.

Sales loads do not 2pply 1o remvasted mutual fund dividends and other distribulions, and the results reflect this fact. However, the resuits do nol reftact the
applicatinn of cther fees thal may apply, suzh as ETF commissiors, exchange fees, or accounl ma-ntenance fees. Had these fees been considered  your costs
would be h:gher and account values lower. Results also do nct reflecl ail the opoortunities for waivers or discounls on sales charges on load funds. Trese
waivers or discounts may be based on. for exambole, lelters of intent, rights of accurmulation, reinstatements or NAY transfer programs If you are enlitied to
them, you should take them into acceunt when estimating your actual expenses Remember thal selecting a fund involves more than just comparing fund
expenses and fees. You should read a fund's prospeclus carefully before investir.g to learn about the fund's invesimer:t objeclive. sirategies, risks. and the
taxes you may have 10 psy when you receive a distrioulion As with any investment, make sure a fund's objectrves and goals are consistent with your own and
assess how it will impact the d:versifizalion of your portfolia

Breakpoints: Mutual funds with front-end lozcs or sales charges enable you to reduce front-end charges as the amaun! of your invesiment increases lo certain
levels called “breakpornts.” Wiile breakpomts vary from fund to fund. based on the investment amount you entered, you may be at or near a breakpoint. Please
see the Fund Detalls repcr: for acdditional details or if additional breakpoints vill reduce the fronl-end sales charge further. For more information on breakpo.rts,
please read FINRA's Investor Alert — Mutual Fund Greakpoints & Break Werth Taking

Brokers: The Fund Analyzer doas not satisfy 2 broker's obligation to assess the suilability of a pacticular .nvestment ior a patcclar invesior Brokers aiso are
encouraged to review finra.org’s publicalions that oulline a breker's obligalion to deliver breakpoint discounts, inzluding Nolice 1e Members 02-85 and FINRA's

online Webcast. "Mutual Funds Share Classes 8 Breakpoint Discounts *

Wa hope you find FINRA's Fund Analyzer helpful. If you have any questions or ideas about now we can improve this lool, please email us.
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