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New Yorklﬁiﬁsiriess Gré_up on Heglth Working for Costtffective, Quality Healthcare in the Tri-State Area

November 3 2009

The Honorable Timothy Geithner
Secretary

U.G. Department of Treasury
1500 Pennsylvania Avenug NwW -
Washington, DC 20220 LA b

The Honorasle Kathleen Sebelius

Secretary

1.8, Depantrment of Health and Human Services
200 independence Avenue SW

Room 838G

Washingtan, DC 20201

QaAlI20HY

The Honorable Hilda Solis
Secretary

U.58. Department of Labor
200 Constitution Avenue NW
Washington, DC 20210

Dear Secretaries Geithner, Sebelius and Solis:

| write on behailf of the over 175 members of New York Business Group on Health (NYBGH) in regard to recent
intenm final regulations issued by your departments  The regulations seek o implement Title | of the Genetic
Informaticn Nondiscrimination Act {GINA) to prohibit discrimination based on genelic information. We
respectfully request an immediate moratorium on the implementation and enforcement of these
regilations, We further request the creation of a special joint-agency panel to review and understand
the impact of these regufations on the use of wellness and chranic disease management programs.

New York Business Group on Health supports the intent of Title | of GINA to prohibit group health plans and
health insurers from taking the following actions: 1} increasing graup premiums or contribution amounts based
on genetic information; 2) requesting or requiring individuais or thelr family members to undergo a genetic test,
and 3) requesting, requinng or purchasing genetic information pricr to or in connection with enrallment, or at any
tirme for undenwniting purposes,

However. NYBGH believes the definition of "underwriting” inciuded in the interym final reguiations far exceeds
Congressional intent and will have dramatic and unintended consequences on programs designed (o support at-
risk and chronically it individuals,

As noted, GINA's intent was 1o prohibit group health plans and insurers from coliecting genetic information 1)
prior to or in connection with enroliment: and 2) for underwriting purposes. The final interim regulalions broadly
define “underwriting purposes” to mean rules for determining elgibihly (Including enrollment and continued
eligibility}, computation of premium or contribution amounts, and application: of pre-existing condition exclusions.
This definition inciudes changing deductibies or other cost-shanng mechanisms, or providmg discounts, rebates,
payments i kind, or other premium differential mechanisms in return for activities such as completing a health
risk assessment (HRA) or participating w1 weliness programs. The naw regulations clanfy that offering reduced
premiums or other reward for providing genetic inforrnation is an imperiissible "underwriting” activity.

&1 Broadway, Suite 2705 + New York, NY 10004 » 212.252.7440 {phone)= 212.252.7448 {tax)

www.nyhagh. org

www. Healthpass.com



From. FAXmaker To. 12026836111 Page: 3/3 Date: 11/3/2008 11:36:24 AM

MNYRGH GINA Coammeants Letter
Page 2

Further, the interim final regulations state that a weliness program that provides rewards for completing an HRA
that requests family medical history would violate the prohibition against requesting genetic information for
underwriting purposes, even if the rewards or incentives are not based on the cutcome of the assessment. The

interim final reguiations provide no exception to this rule, regardless of the amount of the reward or incentive or
whether the HRA meets the HIPAA weliness plan reguirements.

Finally, and most troubling, the mterim final regulations prohibit the use of an HRA to determine whether a
participant is efigible for a disease management program if the HRA collects family medical information  This
prohibition holds even if the HRA does not otherwise contain a financial reward or incentive.

The prohibition on coflecting genetfic information for underwriting purposes as defined in the inferim final
regulations severely impacts the use of HRAS by emiployers, health plans and population health management
organizations, iabor unions and others. An HRA is an essential, proven tool to identfy indwiduals who are at-
risk for or currently menaging chronic illness. The use of sophisticated MRA taols enables targeted programs
dasigned to benefit these individuals and provide services and support based on current health status. It is
important to recognize that these iools have been shown (o improve health care status ang quality while aiso
reducing health care costs

As written, the interim final rule leaves health plans, empioyers and others with two unworkable options. end
incentives tor completing an HRA that collests genetic information {including family medical history) or remove
questans about genetic information from the HRA  [n the former case, participation in wellness and disease
management programs will decling, as studies have shown incentives significantly improve wellness program
participation; in the latter, the effectiveness of the HRA will be severaly diluted, as family history and other
genelic information are valuable indicators of chronic disease risk.

New York Business Group on Health believes weliness and disease management programs — and the tools they
use, such as HRAs —ara consistent with the Administration's health care reform goals of improved quality and
reduced costs. As such, the Title | GINA interim final rules directly contradict these goals and should not be

permitied to move torward to implementation or enforcemnent without closer examination and adherence o
original Congressional intent.

New York Business Group on Health stands preparad 1o work closely with your agencies, other Administration
officials and Congressional leaders to ensure a mutually agresable solution to these issues.

Sincerely,

_;" n if f"».f\.{ r L‘rﬁ,&jﬁd\f\,?z_ﬂfw,

Laurel Pickering, MPH
Executive Diractor
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