
 
 
 
 
January 18, 2011 
 
 
Filed via Ue-ORI@dol.govU 
 
 
Thomas M. Hindmarch 
Stephanie L. Ward  
Office of Regulations and Interpretations 
Employee Benefits Security Administration 
U.S. Department of Labor 
Washington, D.C. 20210 
 
 
Re:  Annual Funding Notice for Defined Benefit Plans 
 RIN 1210-AB18 
 
 
Dear Mr. Hindmarch and Ms. Ward:  
 
AARP appreciates the opportunity to comment on the proposed annual funding 
notice for defined benefit plans.  AARP and its members have a substantial 
interest in ensuring that participants and beneficiaries receive timely, accurate, 
and informative disclosures from their pension plans to help them understand 
how the plan operates, make informed decisions concerning their careers, and to 
prepare themselves for retirement.0F

1   
 
A major purpose of ERISA’s enactment was to remedy “the lack of employee 
information and adequate safeguards concerning” the operation of employee 
benefit plans by requiring that “disclosure be made … with respect to the 
establishment, operation, and administration of such plans.…”  ERISA §2(a), 29 
U.S.C. §1001(a).  Reporting and disclosure is at the heart of the statute and is 
                                                 
1 AARP is a non-partisan, non-profit organization dedicated to representing the needs and 
interests of people age fifty and older.  Nearly half of AARP’s members are employed full- or part-
time, with many working for employers which provide pension and welfare plans covered by the 
Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. § 1001 et seq. 
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critical to its implementation and enforcement.  The changes made by ERISA 
and the Pension Protection Act have resulted in better plan communication to 
participants. 
 
 
I. BACKGROUND 
 
The Pension Protection Act made sweeping changes to the pension funding 
rules for single employer and multi-employer plans. It created new provisions for 
underfunded multiemployer plans and separates them into four categories: (1) 
plans that are less than 65 percent funded are critical "red zone" plans in need of 
reorganization;1F

2 (2).plans between 65 percent and 80 percent funded or that 
have an accumulated funding deficiency (the credit balance has been exhausted) 
or is expected to have a deficiency in any of the next six plan years (taking into 
consideration any amortization extensions are endangered "yellow zone" plans in 
immediate financial danger; (3) plans that meet both of the yellow zone criteria 
are seriously endangered “orange zone” plans; and (4) if the plan is funded over 
80 percent it is a “green zone” plan.  In contrast, single employer plans are 
separated into two categories – “at risk” and not “at risk.”  With these changes to 
the funding rules, Congress also enacted enhanced disclosure requirements 
requiring an annual notice informing participants and others of the funding status 
of the plan.   
 
 
II. THE MODEL NOTICES  
 
We commend the Department for proposing model forms which plans and their 
sponsors may use to comply with the regulation.  Although we acknowledge that 
the subject matter of these notices can be complicated, AARP suggests that the 
form itself can be revised to make it more understandable and accessible to 
participants.  Our suggestions are consistent with the Plain Writing Act of 2010 
(H.R. 946). 
 
Through a program on Microsoft Word to test their readability, AARP subjected 
both notices to the Passive Sentences Readability test, the Flesch Reading Ease 
Test and the Flesch-Kincaid Grade Level Test.  We not only tested the whole 
document, but tested each paragraph.  We have attached to our comments the 
notices with the test results.  See Exhibit 1.  
 
The Passive Sentences Readability score provides the ratio of passive 
sentences over active sentences.  The score is expressed as a percentage of 
passive sentences found in a text.  The fewer passive sentences, the more 
                                                 
2 A plan can also be considered in a “red zone” plan if it meets other criteria.  
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readable the document is; thus, a low passive sentence ratio makes for better 
readability. 
 
The Flesch Reading Ease test is considered one of the oldest and most accurate 
readability formulas to assess the difficulty of a reading passage written in 
English.  The following table is also helpful to assess the ease of readability in a 
document:  
 

SCORE RATING 
90-100 Very Easy 
80-89 Easy 
70-79 Fairly Easy 
60-69 Standard 
50-59 Fairly Difficult 
30-49 Difficult 
0-29 Very Confusing 

 
The higher the score, the more readable the document.  For example, scores 
between 90.0 and 100.0 are considered easily understandable by an average 5th 
grader; scores between 60.0 and 70.0 are considered easily understood by 8th 
and 9th graders; and scores between 0.0 and 30.0 are considered easily 
understood by college graduates.  A score between 60 and 70 is generally 
considered acceptable. 
 
A corollary to the Flesch Reading Ease test is the Flesch-Kincaid Grade Level 
score.  The Flesch-Kincaid test analyzes and rates text on a U.S. grade-school 
level based on the average number of syllables per word and words per 
sentence. For example, a score of 8.0 means that an eighth grader would 
understand the text.  Given that the standard writing average is at the seventh to 
eighth grade level, a Flesch-Kincaid score between 7.0 and 8.0 is preferable to 
ensure readability by a large number of people.  
 
The Single-Employer Plan Annual Funding notice tested as follows: 
 

Passive Sentences 34% 
Flesch Reading Ease 40.4% 
Flesch-Kincaid Grade Level 13.3 
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The Multiemployer Plan Annual Funding notice tested as follows: 
 

Passive Sentences 31% 
Flesch Reading Ease 32.1% 
Flesch-Kincaid Grade Level  14.6 

 
Both documents are well below the suggested readability scores.  Both 
documents scored in the difficult to read range (Flesch Reading Ease score of 
40.4% & 32.1% v. 60-70 % as standard).  And, the Flesch-Kincaid Grade Level 
score was above the senior year of high school (13.3 & 14.6 v. 7-8 grade level as 
standard). 
 
One method to simplify both notices is to require a single sentence under the 
section “How Well Funded Is Your Plan” which states the answer to that 
question.  For the single-employer plan funding notice, using the language of the 
funding rules, the sentence could state:  
 

The XYZ Pension plan is not “Uat risk” or is “at riskU.” 
                                               (choose one) 

 
For the multiemployer plan funding notice, using the language of the funding 
rules, the sentence could state:  
 

The ABC Multiemployer Pension Plan  
is a “Ugreen, yellow, orange or redU” zone plan. 

                 (choose one) 
 

Alternatively, for either type of plan, the notice could state simply that the plan is 
adequately funded or is not adequately funded. 
 
 
III. COMMENTS ON SPECIFIC SECTIONS OF PROPOSED REGULATION 
 
 A. Persons Entitled to Notice  
 
AARP suggests that the proposed regulation specifically state that alternate 
payees be included in the definition of a person entitled to receive a funding 
notice.  We have received inquiries from members who have been unable to 
obtain information from a plan because the plan did not consider them a 
participant or a beneficiary.  
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 B. Demographic Information  
 
AARP believes that it will be helpful to labor organizations and contributing 
employers to have access to information concerning the last three years of 
demographic information.  If the number of participants is increasing or 
decreasing, that will put the health of the plan into better perspective.  
 
 
CONCLUSION 
 
AARP appreciates having the opportunity to provide its views on the annual 
funding notice for defined benefit plans.  If you have any questions, please do not 
hesitate to contact Thomas Nicholls at 202/434-3760 or Mary Ellen Signorille at 
202/434-2072. 
 
 
Sincerely, 
 

 
 
David Certner 
Legislative Counsel and 
Director of Legislative Policy 
Government Relations and Advocacy 
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