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DECISION and ORDER 

Appeal of the Decision and Order Awarding Benefits in a Subsequent Claim 

of Carrie Bland, Administrative Law Judge, United States Department of 

Labor. 

Paisley Newsome and John R. Jacobs (Maples Tucker & Jacobs, LLC), 

Birmingham, Alabama, for Claimant. 

Catherine Karczmarczyk and John R. Sigmond (Penn, Stuart & Eskridge), 

Bristol, Virginia, for Employer. 

Steven Winkelman (Seema Nanda, Solicitor of Labor; Barry H. Joyner, 

Associate Solicitor; Christian P. Barber, Acting Counsel for Administrative 

Litigation and Legal Advice), Washington, D.C., for the Director, Office of 

Workers’ Compensation Programs, United States Department of Labor. 

Before: BOGGS, Chief Administrative Appeals Judge, BUZZARD and 

ROLFE, Administrative Appeals Judges. 
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PER CURIAM: 

Employer appeals Administrative Law Judge (ALJ) Carrie Bland’s Decision and 

Order Awarding Benefits in a Subsequent Claim (2018-BLA-06068) filed pursuant to the 

Black Lung Benefits Act, as amended, 30 U.S.C. §§901-944 (2018) (Act).  This case 

involves a subsequent claim filed on January 13, 2017.1 

The ALJ found Claimant established 16.19 years of underground coal mine 

employment and a totally disabling respiratory or pulmonary impairment.  20 C.F.R. 

§718.204(b)(2).  She therefore found Claimant invoked the presumption of total disability 
due to pneumoconiosis at Section 411(c)(4) of the Act, 30 U.S.C. §921(c)(4) (2018),2 and 

established a change in an applicable condition of entitlement.  20 C.F.R. §725.309.3  She 

further found Employer did not rebut the presumption and awarded benefits. 

 
1 On October 29, 2003, the district director denied Claimant’s prior claim, filed on 

January 27, 2003, for failure to establish any element of entitlement.  Director’s Exhibit 1. 

2 Section 411(c)(4) of the Act provides a rebuttable presumption that a miner is 
totally disabled due to pneumoconiosis if he has at least fifteen years of underground or 

substantially similar surface coal mine employment and a totally disabling respiratory 

impairment.  30 U.S.C. §921(c)(4) (2018); see 20 C.F.R. §718.305. 

3 Where a miner files a claim for benefits more than one year after the denial of a 
previous claim, the ALJ must also deny the subsequent claim unless she finds that “one of 

the applicable conditions of entitlement . . . has changed since the date upon which the 

order denying the prior claim became final.”  20 C.F.R. §725.309(c)(1); White v. New 
White Coal Co., 23 BLR 1-1, 1-3 (2004).  The “applicable conditions of entitlement” are 

“those conditions upon which the prior denial was based.”  20 C.F.R. §725.309(c)(3).  

Because Claimant did not establish any element of entitlement in his prior claim, he had to 
submit evidence establishing at least one element to obtain review of the merits of his 

current claim.  Id. 
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On appeal, Employer challenges the constitutionality of the Section 411(c)(4) 

presumption.4  Claimant and the Director, Office of Workers’ Compensation Programs, 

respond, urging rejection of Employer’s constitutional argument. 

The Benefits Review Board’s scope of review is defined by statute.  We must affirm 
the ALJ’s Decision and Order if it is rational, supported by substantial evidence, and in 

accordance with applicable law.5  33 U.S.C. §921(b)(3), as incorporated by 30 U.S.C. 

§932(a); O’Keeffe v. Smith, Hinchman & Grylls Assocs., Inc., 380 U.S. 359 (1965). 

Citing Texas v. United States, 340 F. Supp. 3d 579, decision stayed pending appeal, 
352 F. Supp. 3d 665, 690 (N.D. Tex. 2018), Employer contends the Affordable Care Act 

(ACA), which reinstated the Section 411(c)(4) presumption, Pub. L. No. 111-148, §1556 

(2010), is unconstitutional.  Employer’s Brief at 4-5.  Employer’s arguments with respect  
to the constitutionality of the ACA and the severability of its amendments to the Black 

Lung Benefits Act are now moot.  California v. Texas, 593 U.S.   , 141 S. Ct. 2104, 2120 

(2021).  As Employer raises no further issues on appeal, we affirm the award of benefits. 

 
4 We affirm, as unchallenged on appeal, the ALJ’s findings that Claimant 

established 16.19 years of underground coal mine employment, total disability, a change 
in an applicable condition of entitlement, and invocation of the Section 411(c)(4) 

presumption, and that Employer did not rebut the presumption.  See Skrack v. Island Creek 

Coal Co., 6 BLR 1-710, 1-711 (1983); Decision and Order at 8, 28, 44. 

5 The Board will apply the law of the United States Court of Appeals for the Sixth 
Circuit because Claimant performed his last coal mine employment in Ohio.  See Shupe v. 

Director, OWCP, 12 BLR 1-200, 1-202 (1989) (en banc); Hearing Tr. at 39. 



 

 

Accordingly, the ALJ’s Decision and Order Awarding Benefits in a Subsequent 

Claim is affirmed. 

SO ORDERED. 

 
 

 

 
           

      JUDITH S. BOGGS, Chief 

      Administrative Appeals Judge 
 

           

      GREG J. BUZZARD 

      Administrative Appeals Judge 
 

           

      JONATHAN ROLFE 
      Administrative Appeals Judge 


