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Office of Regulations and Interpretations 

Employee Benefits Security Administration 

Room N-5655 

U.S. Department of Labor 200 

Constitution Avenue, NW  

Washington, DC 20210 

 

Attention: State Savings Arrangements Established by State Political Subdivisions for Non-Governmental 

Employees  

 

Via Email: e-ORI@dol.gov 

Re: Savings Arrangements Established by State Political Subdivisions for Non-

Governmental Employees – RIN 1210-AB76 

 

To Whom It May Concern: 

 

On behalf of our members, the Insured Retirement Institute1 (“IRI”) appreciates the opportunity to provide 

comments to the Department of Labor (“DOL”) regarding its proposed amendment to the recently published 

regulation titled “Savings Arrangements Established by States for Non-Governmental Employees” (29 CFR Part 

2510), as published in the Federal Register, Volume 81, No. 168 on August 30, 2016. The proposed 

amendment would expand the current regulation — to cover programs of qualified state political subdivisions 

— beyond the newly established safe harbor under the Employee Retirement Income Security Act of 1974  

                                                           
1 IRI is the only national trade association that represents the entire supply chain of the retirement income industry. IRI has more than 
500 member companies, including major life insurance companies, broker-dealers, banks, and asset management companies. IRI 
member companies account for more than 95% of annuity assets in the United States, include the top 10 distributors of annuities 
ranked by assets under management, and are represented by more than 150,000 financial professionals serving over 22.5 million 
households in communities across the country. 

http://www.irionline.org/
http://www.myirionline.org/
mailto:e-ORI@dol.gov
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(“ERISA”) for state governments to create and administer automatic enrollment payroll deduction savings 

arrangements for private-sector employees whose employers do not offer retirement savings plans. 

 

IRI and its members continue to have many of the same concerns expressed in our January 19, 2016 comment 

letter on the original rule proposal. Like that letter, our current comment letter advocates changes which IRI 

and its members hope will be included by the DOL in its consideration of this vital issue.  

 

Our changes are based on the following principles: 

 

1) The primary goal and policy basis of ERISA plans, non-ERISA plans, IRAs, and annuities, employers and 

government entities should be should be to promote broad and adequate retirement savings that help 

ensure American workers do not outlive their retirement savings.  

2) Research has shown auto-enrollment and auto-escalation to be very effective tools in broadening and 

enhancing adequate retirement savings.  

3) Since the bottom line is maximizing retirement savings for as many Americans as possible, and if auto-

enrollment and auto-escalation are useful tools, DOL rules should look to broaden their availability to 

private sector retirement programs and not limit them to state-run or local-run retirement programs.  

4) To implement the above principles, IRI and its members propose and urge the DOL to adopt specific 

revisions to the existing safe harbors which are outlined below.  

 

Research conducted by IRI has shown that, with 79 million Baby Boomers in or nearing retirement, and 10,000 

reaching retirement age every day, the United States is facing important retirement savings challenges. 

According to the most recent IRI report on the Boomer generation, only 69% of working Baby Boomers and 

50% of retired Boomers report having any money saved for retirement. Of those who reported having savings, 

only about one-third have saved more than $100,000. Additionally, IRI research found Baby Boomers are 

having difficulties meeting their current financial obligations, with almost 20% of Boomers saying they 

stopped contributing to their retirement plans.2  This research supports the need for efforts to expand 

retirement plan coverage and adequacy. 

 

It also has been shown that auto enrollment and auto-escalation features help participants save more and 

increase their savings over time, thereby increasing their earnings and overall retirement savings for 

retirement.3 Allowing for both auto-enrollment and auto-escalation in all types of savings arrangements, 

whether offered by a state, a sub-division, or a private sector provider, would both increase simplicity for 

employees and add consistency for all parties, as well as helping the DOL increase both the number of workers 

participating in retirement savings arrangements and the adequacy of retirement savings.  

 

The proposed regulation would extend the safe harbor for state-run arrangements to state political 

subdivisions and will permit those arrangements to offer arrangements with automatic features which have 

been proven to make it easier for employers to administer and employees to participate in such  

                                                           
2 Insured Retirement Institute, Boomer Expectations for Retirement 2015, Fifth Annual Update on Retirement Preparedness of the 
Boomer Generation 
3 Insured Retirement Institute, IRO Fact Book 2016, 15th Edition and Prudential Retirement. “Overcoming Participant Inertia”, 2015.   
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arrangements.  However, private-sector employers will remain prohibited from offering non-ERISA 

payroll deduction savings arrangements with automatic features under the existing exemptions. Therefore, 

we remain concerned the proposed regulation will impede, discourage and prevent more employers from 

offering a retirement savings arrangement to their employees with these important features and valuable 

automatic features.  

 

The Proposed Regulation Needs Changes to Help More Workers Meet their Retirement Needs 

 

A primary objective of the proposed amendment is to expand access to workplace retirement savings 

arrangements for more Americans by establishing a new safe harbor to facilitate the establishment of state-

run retirement savings arrangements using automatic features. To the extent that the arrangement’s non-

ERISA status is expanded beyond states to cover political subdivisions of states that do not have state 

established programs with populations less than that of the least populous state, it will further restrict the 

access of employees to have workplace saving arrangements and unfairly disadvantage worker coverage and 

their employers who maintain non-ERISA arrangements (private sector savings arrangements) established in 

compliance with existing safe harbors in § 2510.3-2(d) (safe harbor IRA programs) and (f) (safe harbor 403(b) 

programs). 

 

The new safe harbor § 2510.3-2(h) and the proposed amendment to expand it continues the prohibition 

established under the existing private sector savings arrangements safe harbors (§ 2510.3-2(d) and (f)) from 

offering such arrangements to private sector employers with an automatic contribution and escalation option.   

As a result, those private sector savings arrangements and the workers covered by them are being treated 

differently, inequitably and in a manner inconsistent with Congressional intent of ERISA which intends for a 

uniform set of rules to apply nationwide. 

 

The Rationale for Existing Safe Harbor Prohibitions on Automatic Contributions Are Outdated 

 

Previously, the completely voluntary condition in the § 2510.3-2(d) and (f) safe harbors was required to 

ensure that ERISA protections were provided to employees, by ensuring that an employer who offered his or 

her employees retirement benefit options, was acting on his or her own volition to provide the employees a 

benefit program, and as such, the employer's actions — e.g., requiring an automatic enrollment arrangement 

— would constitute under ERISA, the `establishment' of a plan and trigger ERISA's protections for the 

employees whose money is deposited into an IRA. Furthermore, the employee's enrollment in the program, 

for the existing safe harbors (§ 2510.3-2(d) and (f)) to apply, would have to not be self-initiated nor would the 

decision to enroll in the program be made by the employee.  

 

However, with advent of eight states enacting legislation and many others considering the enactment of such 

laws, requiring private sector employers to offer their employees a retirement benefits program that would 

not be subject to ERISA, pursuant to the new safe harbor created by §2510.3-2(h), the “completely voluntary 

condition of the safe harbors contained in §2510.3-2 (d) and (f) have become outdated.  An employer located 

in a state that has enacted a mandated state retirement benefit option law, no longer has the option to offer 

such retirement benefits, but rather is now required to provide a workplace retirement savings arrangement 
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option to his or her employees in accordance with state law or if the proposed rule amendment is adopted, 

potentially required by a political subdivision of the state’s law.   

  

We respectfully submit, in light of the new state laws being enacted, the recently released rule and the 

proposed amendment, the prohibition on automatic features contained in the safe harbors (§2510.3-2 (d) and 

(f)) should no longer be applied to employers in states or in state political subdivisions who are required now 

by law to offer a retirement benefit program.   

 

We further submit, the mandate to offer the program nullifies the required “completely voluntary” condition 

of the safe harbor, as the employer is now required to act and no longer is the employer’s action based on his 

or her own volition to establish a workplace savings program for his or her employees.  The new state laws or 

potentially new state political subdivision laws make the Department’s previously stated justification and 

rationale for the conditions prohibiting automatic enrollment arrangements contained in the ERISA safe 

harbors (§2510.3-2 (d) and (f)) null and void as it has been superseded by the enactment of state laws and the 

Department’s promulgation and adoption of §2510.3-2 (h) because an employer no longer has an option to 

establish a plan within the meaning of ERISA.  The new state laws require an employer to automatically enroll 

and deduct monies from his or her employees and deposit those monies in a state or state political 

subdivision savings account or some other employer sponsored workplace savings arrangement.  

 

IRI’s Suggested Modification to Help More Workers Save for Retirement with a Level Playing Field 

 

We respectfully suggest that DOL continue to direct its efforts to expand coverage on employers and amend 

this rule proposal to allow the same provisions of §2510.3-2 (h) to be extended and apply to all savings 

account arrangements established pursuant to §2510.3-2 (d) and (f).  This proposed amendment to the 

proposal will permit the offering of automatic enrollment and automatic escalation features which the 

existing safe harbor (§2510.3-2 (d) and (f)) does not permit, and allow for a level playing field with the state 

and/or state political subdivision saving arrangements which do permit such automatic features. 

 

To implement these suggestions, the DOL should make the following revisions to the existing safe harbors: 

 

§ 2510.3-2 Employee pension benefit plan. 

 

(d) Individual Retirement Accounts. 

 

(1) For purposes of title I of the Act and this chapter, the terms “employee pension benefit plan” and “pension 

plan” shall not include an individual retirement account described in section 408(a) of the Code, an individual 

retirement annuity described in section 408(b) of the Internal Revenue Code of 1954 (hereinafter “the Code”) 

and an individual retirement bond described in section 409 of the Code, provided that – 

 

(ii) Participation is completely voluntary for employees or members, except in a state and/or state political 

subdivision as defined in §2510.3-2(h), where the state or state political subdivision has established a state 

savings account pursuant to §2510.3-2(h), participation is only required to be voluntary for employees and as  

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=d1778ac0930316bb41b88275b491541e&term_occur=5&term_src=Title:29:Subtitle:B:Chapter:XXV:Subchapter:B:Part:2510:2510.3-2
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provided further in §2510.3-2(h)(2)(iii), treats employees as having automatically elected payroll deductions in 

an amount or percentage of compensation, including any automatic increases in such amount or percentage, 

unless the employee specifically elects not to have such deductions made (or specifically elects to have the 

deductions made in a different amount or percentage of compensation allowed by the program), provided 

that the employee is given adequate advance notice of the right to make such elections; 

 

(f) Tax sheltered annuities. For the purpose of title I of the Act and this chapter, a program for the purchase of 

an annuity contract or the establishment of a custodial account described in section 403(b) of the Internal 

Revenue Code of 1954 (the Code), pursuant to salary reduction agreements or agreements to forego an 

increase in salary, which meets the requirements of 26 CFR 1.403(b)-1(b)(3) shall not be “established or 

maintained by an employer” as that phrase is used in the definition of the terms “employee pension benefit 

plan” and “pension plan” if –  

 

(1) Participation is completely voluntary for employees, except in a state and/or state political subdivision as 

defined in §2510.3-2(h), where the state or state political subdivision has established a state savings account 

pursuant to §2510.3-2(h), participation is only required to be voluntary for employees and as provided further 

in §2510.3-2(h)(2)(iii), treats employees as having automatically elected payroll deductions in an amount or 

percentage of compensation, including any automatic increases in such amount or percentage, unless the 

employee specifically elects not to have such deductions made (or specifically elects to have the deductions 

made in a different amount or percentage of compensation allowed by the program), provided that the 

employee is given adequate advance notice of the right to make such elections; 

 

IRI believes this suggested modification, will offer workers covered by and providers of private sector 

workplace savings arrangements equal opportunities as employers in states and/or state political subdivisions 

where such arrangements are required by law to be made available to employees. The modification would 

establish a true level the playing field in all those markets where laws require such workplace savings 

arrangements, which does not exist under the current rule or the proposed amendment.  It would also allow 

the market to become more competitive in both the terms of arrangements and features offered as well as 

the costs to provide such arrangements.    

 

The suggested modification would also afford employers an equal opportunity to choose to offer his or her 

employees a workplace savings arrangement with features such as auto-enrollment and auto-escalation. As 

we have previously shown, research conducted demonstrates that auto-enrollment and auto-escalation 

features help participants save more and increase their savings over time, thereby increasing their earnings 

and overall savings for retirement.  Allowing auto-enrollment and auto-escalation in all types of savings 

arrangements, whether offered by a state or by a private-sector provider, would help DOL increase the 

number of workers participating in retirement savings arrangements. 

 

The proposed modification will also help the Department of Labor to not only meet the new rule and 

proposed amendment’s stated objective, but it would also increase its ability to meet its overall objective by 

allowing more competition into the marketplace.  This will stimulate an increase of access to retirement 

savings plans resulting in more workers being able to easily save for retirement. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=468e63376ca2214eab1ef21d98a84911&term_occur=2&term_src=Title:29:Subtitle:B:Chapter:XXV:Subchapter:B:Part:2510:2510.3-2
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=468e63376ca2214eab1ef21d98a84911&term_occur=2&term_src=Title:29:Subtitle:B:Chapter:XXV:Subchapter:B:Part:2510:2510.3-2
https://www.law.cornell.edu/cfr/text/26/1.403
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=8248a5bda43ffed486e9828ce679cdd0&term_occur=1&term_src=Title:29:Subtitle:B:Chapter:XXV:Subchapter:B:Part:2510:2510.3-2
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=d1778ac0930316bb41b88275b491541e&term_occur=10&term_src=Title:29:Subtitle:B:Chapter:XXV:Subchapter:B:Part:2510:2510.3-2
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Lastly, these existing ERISA safe harbors have been largely unchanged since ERISA was enacted, and therefore 

do not reflect improvements in account administration made possible by modern technology. IRI’s 

recommended changes demonstrate the ease with which today’s plan sponsors and service providers can 

implement auto-enrollment and auto-escalation features without impeding the ability of individuals to retain 

control over their retirement planning decisions, including whether to participate and how much to 

contribute. 

 

Thank you again for the opportunity to comment on the proposed regulation and interpretative bulletin. 

Please feel free to contact Paul Richman, IRI’s Vice President Government Affairs (prichman@irionline.org, 

202-469-3004) or Chelsea Crucitti, IRI’s Vice President State Affairs (ccrucitti@irionline.org, 202-469-3032) if 

you have any questions or would like to discuss this matter further. 

 

Sincerely, 

 

 

 

Catherine J. Weatherford 

President & CEO 

Insured Retirement Institute 

mailto:prichman@irionline.org
mailto:ccrucitti@irionline.org

