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J Tuesday, April & 1¥82 § NOTICES

[Applicatian No. D=447 and Appllcation Mo,
-1903]

Proposed Amendments to Prohlbited
Transactlion Exemption 77-9

aieney: Uifice of Pension and Welfare
Benelit Programs Labor,

acTion: Motice af Pronosad
Amendments to Prohibited Transaction
Exemplion 77-9.

suMmMaRY: This document contnins a
notice of pendency before the
Department of Labor [the Department)
of propased amendments to Prohibited
Transaction Exemption 77-5 {FTE 77-8).
The exemphon relates 1o certain
transactions invelving employes benefit
plana and Insurance ngents and brokers,
pension consultants, insurance
companies, Investment companies, and
invastimen! company principal
underwriters. The proposed
amendmenis are in response to requests
by the applicants that the Department
permit certain transactlons similar to
thosa currently addressed In PTE 77-8. I
they are adopted, the amendments will
affect the participants and beneficlaries
-nf employee benefit plans, fiduciaries of
auch plans, and persons engaging in
transactions lo which the exemption
applies,
eFFECTIVE DATE: [f adopted, this
proposed exemption would be effective
for transactions ocourring after October
a1, 1877, i
pATE: Written commenls and requests
for a public hearing must be received by
June 7, 1982,
ADDRESS: Wrilten comments and
reguests for a public hearing [preferably
ai least three coples) should be sent to:
Office of Fiduciary Standards, Pension
and Welfare Benefit Programs, Room C=
4528, U.5, Department of Labor,
Washinglon, D.C. 20210. Attention:
Amendments to Prohibiled Transaction
Exemption 77-8.

The above-referenced applicationa
and all comments and requests for a
public hearing will be available for
public inspection in the Public
Doguments Room, Penaion and Welfare
Benefit Programa, U.5, Department of
Labor, Roam N=4677, 200 Constitution
Avenue, N.W,, Washingten, DLC.

FOR FURTHER INFORMATION CONTACT:
Mary O. Lin, Esq. Plan Benefita Security
Division, Office of the Solicltor, U.5.
Department of Labor, Washington, D.C.
20216 telephone 202-523-8638. This s
not a tell-free number.

SUPPLEMENTARY INFORMATION: Nollce is
hereby given of the pendency before the
Department of praoposed amendmenta to
Prehibited Transaclion Exemplion 77-9°
[FTE 77—8). PTE 77-9 provides an

-

exemptinn from (he prohibited
transuetion reatriciong of section 408 of
ERISA. ond from th taxes imposed by
gection 4975 (a) i d {b) of the Inlernal
Eevenue Code of 2354 [the Code) by
peason of section 4975(c](1] of the Cade.?

I. Background

PTE 77-9 was initlally granted on June
24, 1977 (42 FR 32395, On that same
date, additional conditions were
proposed o be added to the exemptian
[42 FR 32360). The proposed additional
conditiona, together with ather proposed
amendments [see 43 FR 18354, April 28,
1978), were the subject of a public
hearing on July 20, 1978. The exemption,
a8 amended, was published in the
Federal Register on January 5, 1979 (44
FR 1478). Bubsequently, a change in the
elfective date of one of the conditions of
PTE 77-9 was proposed {see 4 FR 32310,
June 5, 1970] and adopled [see 44 FR
52305, Seplember 7, 1978),

PTE 77-4 provides that insurance
agents and brokera, pension conaultants,
insurance companics, Investmenl
companies, and investment company
principal underwriters who either are, or
are affiliated with, iduciaries or ather
service providers with respect ta
employes benefit plans may, under
conditiona set forth in the exemption,
engage in specified tranaactions with
such employes benefit plans, Those
transactions would otherwise be
prohibited by section 408 of the Act,
which, generally, prohlbits a plan
fiduciary from engaging in transactions
on behalf of the plan with persans who
are "parties in Interest” with respect lo
the plan. The lerm “party in interast”
includes parsana who provide services
1o the plan.

Section Il of PTE 77-9 describes the

. transactiona covered by the exemption.

Generally, they involve purchasaes, with
plan asseta, of securities issued by
investment companies, or of insurance
or annuity contracts lssued by insurance
companies, and the payment of sales
commisaiona with respect thereto,
Sactiona IV and V of PTE 77-0 contain
the conditions that are applicable wilh
respect to the transactions described in
Section (1L

II. The Applicalions

A. Application Mo, D47, Application
Mo, D=447 was submitted by the
lnvesiment Company Inatitute ([C1).* n

'Section 102 of Renrganization Plan o, 4 of 1978
{41 FR 47713, Dcioher 17, 1070, effective Dacember
31,1978 (44 FR 1045, [anunry 3. 1979), ransierred the
suthority of the Seczetary of the Trensury to insue
exensptione of the \ype proposad harein o the
Secentory of Lubar,

TThe [nvestment Campany lastilute ia a trade
wadactation for the mutual fupd indusiry of the

that application, ICI requested an
exemption from the prohibited
transaction provisions of the Act for
ceriain lransactions betwenn an
employee benefil plan and entitles
within an investmen! company complex
when an entity within the complex
gerves a3 a non-discretionary truates or
custodian with respect to the plan.
Generally, the subject ransactiona
pertained 1o the purchase, redemption,
or exchange of investment company
socuritles, the sale of insurance or
annuity contracts, and the provision of
various services.

In a letter dated May 10, 1979, IC]
made a new submission with respect (o
tha requested exemption, in which &
requested an exempiion for (1) the
provision to a plan of "nondiscretionary
trust or cuslodial services™ by an
investment cempany, and the receipt of
fees therelor, and [2) any other
transaction which would be permissible
under the Act ar the Code but for the
provision af the non-discretionary trust
or guatodial services to a plan, In
aupport of ita requeat, 1CI #lates that
investment company complexes
customarily internalize trustee ar
custodlan functions by means of 8 bank
ar nan-bank subsidiary. IC] further
suggeats that requiring a plan holding
ghares of an investmanot company ta
retain o custodian unalfilinted with such
investment company increases the
expensea of the plan and reduces the
efficiency of the plan’s transactiona with
reapect to securities iasued by Lhat
investment company. [CI biaa further
supplemented ita application with &
letter, dated April 21, 1980, which listed
typical nondiscretionary trust or
custodial services.* i

Unized Slates, Ita membership comprises numersus
lnvesiment companies, thelr invesiment aodvisers,
and their principal underwriters,

in the April 21, 1080 letter, 1O itates Lhut
nondiscretionary trustees and curtodisns:

la] Open and mointaln plan sccounts and, ln the
caae of defined contnibution plans, individual
pirticipant aceounis, pursuant 1o the employer's
Instructiona;

[} Receive contributions from the emplayes and
credit them 19 individual participant accounts in
neeatdance with the employer's inalruciiona;

() [nvasl contributions and cther plan ansels in
ahares of & mutual fund or funde or other products
auch as insurance of snnully con'racts desymated
by the employer. plan trualee, or Jarticipante, and
rainves! dividanda and pther distcibutlens insuch
Investmenia:

[d] Bedeem, transfer, or exchonge mulal Fand
shares or surrender lnsurance or annuily contracls
an inatracted by the emyployer, plan rusles, or
participant;

[a] Provide or maiatain "designation al
bennfictary” forma and make disiribulions fram the
trial or custodial account 1o participanta ar
banallciarias in accardance with tha insteuctions af
tho employer. plan traatee, porticipants, or
baneflciariog
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All of 1he transactions specifically
described in ICI's application (excepl for
the provision of certain gervices Lo a
plan, disgusaed below] would be exempt
fram the probibited sranssction rules by
PTE 77-9, hut for the provision of
pondiggretionary trust or cuatodial
services to the plan parlicipating in the
trapsaction by an entily within the
(nvestment company complex. With
respect to the ransactiona deseribad in
paragraphs Hifa) through iti[d) of PTE
77-0,* paragraph V(a} limils the
gxemplion to sltuations where, among
other things, "[t]he insurance agent or
broker, pension consultant. insuronce
cnmpun{. or investment company
principa underwriter fanot* * " @
trustee of the plan.”

Limiled relief for transactions
batween an investment compamny
complex and a plan \hat utilizes the
custodial services provided by the
complex is provided by paragraph IL(E)
of FTE 77-8, which exempts

(1jhe purchasge, with plan asaets, of
gecuritiea lasued by an investment
company from, or the gale of auch
securities to, and investment company
aron investment company princips
underwriter, when such investmant
company, principal underwriter, or the
investment company investment adviser
is & Nduciary or a service provider (or
baoth) with respect to the plan solely by
reason of the sponsorship of a master or
prototype plan including the provision in

——

([ Deliver to purticipunts af theie employes oll
natices. prospectases. and proxy slntements, nnd
vatn proxies ln pecordence wilth tha pactlatpants’
|natrpciions.

[g] Malntain records of all gnotributtons, ¢
lpvestmants, dlatributions. and other transactons
and report them 1o the employec and pardcipants;

[4] Hinka necesary filings with tha aternal
Rovenus Servien aod athor government Sgeicies

i) Kuap custody of the plan‘s aasels;

j] Reply ta and prepaca carcespondence, either
dipectly ar through the mtual furnd dialrbular or
adviser, pegarding the investmeal account and tbe
operation and infarpretalion al & master of
protatype plan sponsoced by the eamplex to which
(e nondiscreticnary Lruslae or cuntodian belangs-

1n gome sikualians the fruslee of custodian ks
ampuwered Lo amend tha master or prototyse plon:
i ulhors, thin power ranidas in the sponsar of the
manier af protolyps plan

1C] further deacribes the dutics of the
nondiscrationary trustees an sministerial” and
Lrdicalos thet auch trusteds joseeas oo dacisional
aulnority with reapect to & plon's funding medium ar
pubsnc want purchases of aalen.

+The transactions decrbad in thosa pUrLETILPAS
ars (ha purchase. wilk plan assets. ol an lpaurance
or annuily eonteach: e alfecting by nn inwscance
agent or broker, pengion conauliant, ar tnvesiment
eampany principal pndarwriter of o Wransachon for
{he purchase, with plan saseta. al an lnaurance ar
annuily contrast or of pecarities jasued by an
Investment campany; and tha receipt of o salee
commission by in insurance sgent or broker,
penslon conaullent. of invesimenl company
prineipai underwriles in connaction with tha
transactons described nbava.

—
f

connection therewih of non-
disgretionary trust o custodial services.
if any, with respectio the plan.

However, since neragraph 115 is
limited to transaclicns invalving plans
that adopt 8 complex’s master or
prototvpe plan and where, moreover, the
v nstment company complex provides
no services to the pian ather than non-
discretionary trust or custodial services
in connection with aponsarship of the
plan, it s not available to a large
segment of the investment company
induatry.

8. Application Mo, D-1403, Investors
Diveraified Services Ine. [105] has alao
requested a class pxemption from the
prohibited transaction provisions of the
Act, This application waa mada with

respect o 8 broad range of trangactiona

involving employee benefit plans and
{nveatmant company gomplexes which
pravide (1] nondiscretionary trust ot
custodial services. and (2] actuarial and
other consulting services, 10 guch plans.

Ag la the case with the ICI
application, exemptive relief for the
iransactions described in the 05
application [except for the provision of
certain pervices ko plans, discussed
below] would, to the exent quch relief is
necessary, be available under FTE 7=
but for the provision of pondisererionary
trust or custodial services 10 plans.?
Pecause the requested celief paraliels, in
large part, that requested by I1CL, the
Department has decided that 1t 1s
appropriate to cansider the D5
application in conjunclion with the 1CI
application, and to propose one TR
sxemption designed 10 dispose of both
applications,

e ——

v5' appliloation requesta ralind for transnctons
involving the exchange of secy ritles fpaued by oos
ivenlment company lor {he securities iaseed by
another invealment compai. undl For the surronder
of lnauzance or annuily coniracly [ar thetr cazh
surrendar valua.

1L appears to Lhe Depurtment that the exchange of
Ipwestmenl company securitias referred to
conglitutes o recomption of such pecurities eld by
o plan, coupled with @ purchase of alher securitles
{sgued by another invesiment company. Tha
[epactment has jakan the poaition that wuch &
redamption is & iwnaaction described Ln seation
N[z of FTE 77-4 [roluting to the purchans, wilh
plan nssets, of aecurities igaund Sy an investment
companyl. See latier from the (epartment and the
[riernal Aevenus Service o [ohn A. Cardar, Esq. e
al. Gelabes 31, 16877, Thereloes, it dore mot appear
thut additional rellal la nesessary in connection,
with such exchanges.

The Department 18 ¢l she view that the surrander
by & plan, [or ils cash vaiue, of 0o insurance or
annuity conlract purecant te i terma of the
conteacl, whera the aaues of thi coniract i3 & party
a1 trteraat Gocludlog @ fduciecy) with raapect to the
nlan. b not a pronibited transacton by reesan of
the surrnnder, provided thu the surrender of the
contract ot thet time fa not less advaptageous o the
plan ar iis parilcipants than the peteation of the
contracl.

MO, B dumsuay, aspee =

111, Description of the Proposed
Amendments

Upon conaideration of the above
mentioned applications, the Denartmenl
propoasa to amend PTE 77-2 lo permit
the trangaciions deacribed in pamgrapim
1l{a) through (d} and {E[f] in situations
where the plan engagiog in the
transaction utilizes nondiscretionary
\rust or custodial services provided by 2
person affiliated with the other party 1o
the transaction, The Department
praposes to pifect these amendments by
modifying paragraphs WI(7 and Vial,
and by adding new paragraph Vig].

Under exiating paragraph [1L(f}. a3
noted above & transaction described
therein is exempt only i the member of
the invesument company complox
engaging in lhe transaction is a fiduciary
or 1 service provider {ar bath) with
respect to the plan solely by reason of
the sponsorship of n master or protolype
plan, including the provision of related
nondiscretionary trast or custodial
gervices. The Department prapases o
amend this paragraph so thal the
exemption described thernin is not
limited to plans adopting a master or
prototype plan sponsared by the
complex. Accordingly, if the
Department's proposal is adopled, the
exemplion in paragraph 111(f) will be
available If the relationship'ta the plan
of the investment company, its principal
underwriter, oz fts investment adviser
arisea solely from the gponscrship of 8
master or protatype plan, of from the
provision of nondiscretionory trust or
custodisl services, or from both, The
Department tentatively believes that
this modification will not adversely
affect the protections afforded by the
exemption 1o plan participants.

As is also noted above, the axemplive
relief provided for {ransactions
described in paragraphs Hlla) theough
(d} is not available il the insuranca
agent or breker, pension consultant
insurance company, or invesiment
company principal ynderwriler is a
trustes with respect ta the plan engaged
in the transaction. The Depariment
proposes to amend that condition to
permit the subject transactions in
gituations where a persan secking to
avail itself of the reliel provided by tha
pxamption, or an affiliate thereat, is a
nondiscretionary trustee with respect to
the plan, provided that the
nandiscretionary trustee does not render
investment advice with respect o any
assets of the plan.

In the preamble to the adoption of a
previous amendment 10 PTE 77-9, the
Department declined to amend
paragraph V{aj in the manner now
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proposed. See 44 FR 1479, 1482 (January
5, 1278), At that time, the Department
slated that it did not believe that an
adequate showing had been made with
respect in the burden of the condition
contalned in Via), ar the aufficiency of
gafeguarda if e restriction were Lo be
remaved. Upon lurther consideration of
this matter, includiog consideration of
the submissions made by IC! and [DS in
connection with theae applications, the
Department is perauaded of the merit of
proposing these amendments for
comment. As definnd in the proposed
amendments, the ferin
“nondiscretionary trustee” does not
include a person who renders
investmeni advice with respect to any
assels of the plan, The Department
tentatively believes that this constraint,
which is deaigned to limit the influence
such & trustes may have over other plan
olficials, togothar with the other
safeguards contained in FTE 77-8,
provides adequate prolection for plan
participants.

The Deparlment also proposes to add
new paragraph Vi(g) to PTE 77-9. This
paragraph defines the terms

““nondiscretioni¥y trust services” and
“nondiscretionary trustea™ as those
terma are wsnd in the proposed
amendments 1o parageaph NI and V{a)
respectively. The latter definition
includes, for purposes of the proposed
nmendments, a peraon to whom
authorily bas been delegated by the
sponsor af a master or prototype plan to
amend such plan. That autharity,
although discrelionary by nature, has
been igentiﬂed by the Department as a
function normally incident to the
spongorship of the master or protolype
plan, See letter to John A, Cardon, Eag.,
et al, cited in note 5, supra, The
Department does not beligve that any
podential for overreaching is increased
when thal authority is delegalad to the
nondiscretionary trustem.

1V. Provision of Services

As noted above, the applicants
request an exemption with reapect to the
provision of services to plans, including
the provision of the trust or custodial
services themselves, and actuarial ar
nthar consulting services. 10S has
requested, in addition, relief for
re ;ommending the seevices to the plans,

In the Department's view, the relief
provided by PTE 77-8 in conneclion
with the transactions describad in
paragraphs 11 (a) through (d) includes
rellef for recommendations that lead to
those transactions, but does not extend
to cover other transactions. such aa tha
proviaion of other seryices, or
recommendations with respect therato.
Howaever, the provision of such other

aervices is perm!’. . d by, although
subject to the lin'l!ations contained in,
aection 408(b)[2! 7 the Act [relating 1o
the provision of “:rvices between a plan
and a party in ini.rest] and the
Department's regulations thereunder,
Sae 20 CFR 2560.400b-2, Since
exemplive rellef for provislon of such
services is available under section
A0A(1:}(2), under conditions that appear
to the Department to be appropriate, the
Department is not persuaded of the
necessily for, and has not proposed
herein, additional relief in connection
with such services,

General Informaiion

The attention of Interested persona ia
directed to the following:

(1) The fact that & transaction is the
subject of an exemptian under section
406(a) of the Act and section 4975(c)(Z)
of the Code does not relieve a fiduciary
or other party in Interest or disgualified
peraon from certain other provisions of
the Act and the Code, including any
prahibited transaction provisiona to
which the exemplion does not apply and
the general fiduciary responaibiiity
provisiona of section 404 of the Act
which require, among other things, a
fiduciary to discharge his dutles
respecting the plan solely in the
interests of participants ond
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a](1)(B) of the Act: nor does
it affect the requirement of section
401(a) of the Cade that the plan muat
aperate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2] Before an exemption may be
granted under section 408(a) of the Act
and section 4975(c](2] of the Code, the
Department mual find that the
exemption (8 administratively feasible,
in the Interests of the plan[s] and of the
participants and beneficiarias of the
pian[s); and protective of the rights of
the participanta and beneliciaries ur the
plan[sf; and

(3] The proposed exemption, i
granted, will be supplemental lo, and
not in derogation of, any other
provisions af the Act and the Code,
including statutocy or administrative
exemptions and transitional rules.
Furthermare, the fact that a transaction
is subject to an edministrative or
atatutory exemption is not dispoaitive af
whether the transaction is in fact a
prahibited iransactlon.

Whritten Comments and Request for o
Heoring

All intereated persons are invited to
aubmit written comments or reguests for
a hearing on the proposed amendmenta

to the address and within the time
period set forth above, All comments
will be made a part of the r2cord.
Comments are requesta for a hearing
should state the reasona for the writer ¢
interest in the proposed amendmen?s.
Comments and requesta for a hearing
received will be available for inspectic:
at the addresa set forth above.

FProposed Amendment

On the basgis of the applications
referred to and summarize abave, Lhe
Department proposes to amend
Prohibited Transaclion Exemption 77-0
by revising paragraphs U] and V(a).
and adding new paragraph V1{g), to read
an get forth below, puravant to the
authorily conferred under aection 4000}
af the Act, and in accordance with
ERISA Procedure 75-1 {40 FR 18471,
April 28, 1975).

“Exempiion
& L Ll L] L]

"Section [T=FProapective Applicotion The
restrictions of section 406(a)(1}(A] through
{2 and 40601 of the Act and Lie laxes
impoged by section 4875 of the Code do na
apply to any of the transactons described in
acction HT of thia exemption in connecticn
wilh purchases made alier Oclober 41, 1977,
if the conditions set forth in section 1V and V
ure mel

“Saction f—Transactions."”

“{0) The purchase, wilth plon asseks, of
securities inaued by an lnvesiment company
from, or the sale of such securities o, an
Investmenl company or an invesimenl
company principal underwriter, when such
investment company, principal underwrniter,
or e investment company lnvastment
adviser is a fiduciary or a service provider |or
kath) with respect to the plen solely by
reagon of: (1] the aponsorship of 2 master o
protatype plan: or (2) the provision of
nondiscretionary trust secviced to the plan: or
{3] beth (1) and (2).

H . . . .

“Section V—Conditions for Tronsaations
Described in Saction illfa)} through (d)." % °

[aj the insurnnoe agent or broker, pengion
consullant, insurance campany, or
investment company principal underwriler 2
not (1) a trustee of tha planr (other than a
nondiscretionary trustes who Jdoes not render
inveatmant advice with respect 1o nny assels
of the plan), [2) a plan adminigtrator (within
the mesning of sectlon J16]{A) of the Act
and seglion 414(g) of the Codel, (3] a
liduciary who i3 expressly authorized in
wriling lo manage, acguire or dispose of the
assets of the plan on o discreticnary hasis. ot
{4} for transactions described in section 11ja|
through (d] entered nio alter December 31,
1978, an amployer any of whose employees
are coverad by the plan.

.

“Hection VI—Definilong. For the purpozas
of this exemption:

5 i ¥ . .
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“(g] The term ‘nondiscretionary truat
sarvices means custodial aprvices and
aervices ancillary to custodial services, nond
of which services are discretionary, and the
term ‘nondiscrelionary trastes’ ol a plan
means 8 trufles whose powears and dutles
wilh respect Lo any assels of the plan are
Yimited 1o [1) the provision aof
nondiscralionary trust services ta the plan,
and (2) duties imposed on tha lrustes by any

" provision er provisiona af the Act of the
Code, For purpoaes of this exemption. a
persan whe is otherwise o nondiscretionary
trestea will not fail to be » nondiscrationory
\rustee salely by reasan of his hoving been
detegated, by the npansor of @ master or
prototype plan, the power to amend such
plan.”

Signed al Washiagton, D.C. this 3151 day ol
harch, 1982,

Jelfroy M. Clayton.

',ildma'n:'stmtcn Pensicn and Welfore Benefit
Pragrams, Labar-Management Sarvices
Administration, U.S. Degartment of Labor.
[FE Toe. A2-m107 Filad 4-5-42 545 am|
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