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Reserve and National Guard units called to active duty have rights 
with respect to the retirement and health benefits provided by 
their private-sector employers as they prepare to be deployed.  This 
publication provides questions and answers for reservists about 
their rights protecting their retirement benefits and the health 
benefit options available to their family members to maintain health 
coverage during the time of active duty.

The Department of Labor’s Employee Benefits Security 
Administration (EBSA) administers the laws related to private 
sector employee benefit plans, including the Consolidated 
Omnibus Budget Reconciliation Act (COBRA), the Health 
Insurance Portability and Accountability Act (HIPAA) and the 
Employee Retirement Income Security Act (ERISA).  In addition, the 
Department of Labor’s Veterans’ Employment and Training Service 
can provide information on the Uniformed Services Employment 
and Reemployment Rights Act (USERRA), which provides reservists 
with many rights beyond those related to employee benefits.

The Affordable Care Act (ACA) adds important protections related 
to employment based group health plans that will improve health 
coverage for you and your family.  Many of these protections are 
available now including extending dependent coverage until age 26, 
prohibiting pre-existing condition exclusions for children under 19, 
and banning lifetime limits on coverage for essential health benefits.  
Additional protections will be available in 2014.  This publication 
does not reflect the provisions of the Affordable Care Act.  For more 
information, visit the Employee Benefits Security Administration’s 
ACA Web page at www. dol.gov/ebsa/healthreform.

I HAVE BEEN CALLED TO ACTIVE DUTY AND 
HAVE QUESTIONS ABOUT MY EMPLOYER –
PROVIDED RETIREMENT AND HEALTH BENEFITS.  
WHERE CAN I GET MORE INFORMATION ABOUT 
MY BENEFITS?
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INTRODUCTION



The Department of Labor’s Veterans’ Employment and Training 
Service (VETS) has information for veterans, National Guard, or 
reservists who may be activated for military service.  National 
Guard and reserve members called to active duty and their 
civilian employers have certain rights and responsibilities 
under the Uniformed Services Employment and Reemployment 
Rights Act (USERRA).  VETS has developed a fact sheet and 
an interactive computer program, the USERRA Advisor, which 
address the rights and responsibilities of individuals and their 
employers under the law.  These tools, and other USERRA 
information, can be found on the VETS Web site at 
www.dol.gov/vets. 
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MY FAMILY HAD HEALTH COVERAGE THROUGH 
MY EMPLOYER WHEN I WAS CALLED FOR ACTIVE 
DUTY IN THE MILITARY.  WHAT ARE MY RIGHTS 
TO HEALTH COVERAGE NOW? 

If you are on active duty for more than 30 days, you and your 
dependents should be covered by military health care.  For more 
information on these programs contact your military unit.

In addition, two laws protect your right to continue health 
coverage under an employment-based group health plan.  The 
Consolidated Omnibus Budget Reconciliation Act (COBRA) 
provides health coverage continuation rights to employees and 
their families after an event such as a reduction in employment 
hours.  USERRA is intended to minimize the disadvantages 
that occur when a person needs to be absent from civilian 
employment to serve in the uniformed services.  

            
Both COBRA and USERRA generally allow individuals who leave 
work for military service to continue coverage for themselves 
and their dependents under an employment-based group health 
plan.  COBRA provides for 18 months of coverage, with further 
extensions for certain events.  COBRA applies to group health 
plans maintained by employers with 20 or more employees.  If 
military service is for 30 or fewer days, you and your family can 
continue coverage at the same cost as before your short service.  
If military service is longer, you and your family may be required 
to pay as much as 102 percent of the full premium for coverage.  
If your health plan is covered by COBRA, you should receive a 
notice from the plan explaining your rights.

Finally, another law known as the Health Insurance Portability 
and Accountability Act (HIPAA) may give you and your family 
rights to enroll in other group health plan coverage if it is 
available to you (for example, if your spouse’s employer sponsors 
a group health plan).  You and your family have this opportunity 
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to enroll regardless of the plan’s otherwise applicable enrollment 
periods.  

However, to qualify, you must request enrollment in the other 
plan (for example, your spouse’s plan) within 30 days of losing 
eligibility for coverage under your employer’s plan.  After special 
enrollment is requested, coverage is required to be made 
effective no later than the first day of the first month following 
your request for enrollment.  If you are on active duty more than 
30 days, coverage in another plan through special enrollment is 
often cheaper than continuation coverage because the employer 
often pays a part of the premium.  

Note: When considering your health coverage options, you should 
examine the scope of the coverage (including benefit coverage and 
limitations, visit limits, and dollar limits), premiums, cost-sharing 
(including co-payments and deductibles), and waiting periods for 
coverage.

IF ONE OF MY DEPENDENTS WANTS TO 
CONTINUE WITH A CURRENT DOCTOR 
OR HOSPITAL, CAN I ELECT COBRA 
CONTINUATION COVERAGE FOR ONLY THAT 
DEPENDENT? 

Yes.  You and each of your dependents have a separate, 
individual right to elect continuation coverage.

MY FAMILY WAS ALREADY ON COBRA WHEN I 
WAS CALLED FOR ACTIVE DUTY.  CAN WE KEEP 
OUR COBRA COVERAGE? 

Yes.  COBRA continuation coverage cannot be terminated 
because a reservist receives health coverage as an active duty 
member of the uniformed services and a reservist’s family 
receives health coverage under a government program such as 
TRICARE.
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MY FAMILY AND I HAD HEALTH COVERAGE 
UNDER MY EMPLOYER’S GROUP HEALTH PLAN 
BEFORE I WAS CALLED FOR ACTIVE DUTY.  
WE LET THIS COVERAGE LAPSE WHILE I WAS 
AWAY AND TOOK MILITARY HEALTH COVERAGE.  
WHEN I RETURN TO MY EMPLOYER FROM 
ACTIVE DUTY, WHAT ARE OUR RIGHTS TO 
HEALTH COVERAGE UNDER MY OLD PLAN? 

Under USERRA, you and your family should be able to reenter 
your employer’s health plan.  In addition, your plan generally 
cannot impose a waiting period or other exclusion period if 
health coverage would have been provided were it not for 
military service.  The only exception to USERRA’s prohibition of 
exclusions is for an illness or injury determined by the Secretary 
of Veterans Affairs to have been incurred in or aggravated during 
performance of service in the uniformed services, which is 
covered by the military health plan.  

WHERE CAN I GET MORE INFORMATION ON 
COBRA, HIPAA, AND USERRA? 

For more information on your health benefits rights and options, 
and the interaction of COBRA and HIPAA, find the following 
publications on the EBSA Web site at www.dol.gov/ebsa under 
“Publications and Reports”:

Your Health Plan and HIPAA...Making the Law Work for 
You 

An Employee’s Guide to Health Benefits under COBRA

Retirement and Health Care Coverage... Questions and 
Answers for Dislocated Workers 






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You may also call EBSA’s toll-free number at 1-866-444-3272 
to request one or more copies of the publications.  To request 
assistance from a benefits advisor, contact EBSA electronically 
at www.askebsa.dol.gov or call the toll-free number.

Additional health information for military personnel and their 
families is also available at:

IRS Notice 90-58: Continuation of Employer Health 
Coverage for Activated Reservists and Their Families at 
www.dol.gov/ebsa/pdf/irs90-58.pdf

DefenseLINK News: Mobilized Reservists May Retain 
Employers’ Family Health Care at 
www.defenselink.mil/news

TRICARE Offers Benefits to Activated Reservists and 
National Guard Members at 
www.tricare.mil/reserve

Frequently Asked Questions on TRICARE at 
www.tricare.mil/faqs  

For information on USERRA, contact the Department of Labor’s 
Veterans’ Employment and Training Service (VETS) office nearest 
you.  Find the office on the VETS Web site at www.dol.gov/vets.

You can also visit the USERRA Employee/Employer Advisor on 
the VETS Web site. This interactive program has been designed 
to answer questions about the rights and responsibilities for both 
employees and employers.








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WILL MY PERIOD OF ACTIVE DUTY BE 
CONSIDERED A BREAK IN SERVICE WITH MY 
EMPLOYER AND IMPACT MY ELIGIBILITY TO 
PARTICIPATE IN MY EMPLOYER’S RETIREMENT 
PLAN OR MY VESTING OR BENEFIT ACCRUAL 
UNDER THE PLAN? 

No.  USERRA requires that the period of military duty be counted 
as covered service with the employer for eligibility, vesting, 
and benefit accrual purposes.  Returning service members are 
treated as if they had been continuously employed regardless of 
the type of retirement plan the employer has adopted.  However, 
a person who is reemployed is entitled to accrued benefits 
resulting from employee contributions only to the extent that he 
or she actually makes the contributions to the plan.

WHILE I AM ON ACTIVE DUTY, IS THERE A 
REQUIREMENT FOR MY EMPLOYER TO CONTINUE 
TO MAKE EMPLOYER CONTRIBUTIONS TO MY 
401(K) PLAN?

There is no requirement for your employer to make contributions 
to your 401(k) plan while you are on active duty.  However, 
once you return from military duty and are reemployed, your 
employer must make the employer contributions that would 
have been made if you had been employed during the period 
of military duty.  If employee contributions are required or 
permitted under the plan, the employee has a period equal to 
three times the period of military duty or 5 years, whichever ends 
first, to make up the contributions.  If the employee makes up 
the contributions, the employer must make up any matching 
contributions.  There is no requirement that the employer 
contributions include earnings or forfeitures that would have 
been allocated to the employee had the contributions been made 
during their military service. 

Retirement Benefits Q’s & A’s
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I AM A PARTICIPANT IN A 401(K) PLAN.  
WHILE I AM ON ACTIVE DUTY, MAY I GIVE 
MY SPOUSE OR ANOTHER INDIVIDUAL THE 
AUTHORITY TO CHANGE MY INVESTMENT 
ALLOCATIONS THROUGH A POWER OF ATTORNEY 
OR OTHER LEGAL DOCUMENT?  CAN THAT 
INDIVIDUAL ALSO APPLY FOR A PARTICIPANT 
LOAN OR HARDSHIP WITHDRAWAL ON MY 
BEHALF?

The terms of the plan would generally govern this situation.  
However, if some employees are permitted to designate 
individuals to act on their behalf in other contexts when they are 
away from work, the employer should permit the service member 
to designate someone to act on his or her behalf. 

I HAVE HEARD THAT MEMBERS OF THE 
UNIFORMED SERVICES CAN PARTICIPATE IN THE 
THRIFT SAVINGS PLAN THAT THE FEDERAL 
GOVERNMENT HAS FOR CIVILIAN EMPLOYEES.  
WHERE CAN I GET INFORMATION ABOUT THAT?

The Thrift Savings Plan Web site at www.tsp.gov provides 
information about the benefits available to TSP participants.  
Members of the uniformed services will participate under most 
of the same rules and receive the same benefits as civilian TSP 
participants.  However, the contribution rules are different for 
uniformed services members. 

Because the TSP record keeper must maintain separate 
accounts for civilian and uniformed services participants, 
participants who are both Federal civilian employees and 
uniformed services members (i.e., reservists) may have two 
separate accounts.  If you have two accounts, you will need to 
review information about your accounts separately in the civilian 
and the uniformed services sections of this Web site. 
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A booklet entitled Summary of the Thrift Savings Plan for the 
Uniformed Services is available on the TSP Web site.

UNDER THE SERVICEMEMBERS CIVIL RELIEF 
ACT, CREDITORS ARE REQUIRED TO DROP 
INTEREST CHARGES DOWN TO 6 PERCENT 
ON DEBT OWED BY THOSE CALLED TO ACTIVE 
DUTY.  DOES THIS APPLY TO A LOAN FROM MY 
RETIREMENT PLAN?

Yes.  Under the Servicemembers Civil Relief Act (SCRA), 
creditors, including a retirement plan, are required to drop 
interest rates down to no more than 6 percent on debt owed by 
those entering military service for the period of such military 
service.  Further, under the Employee Retirement Income 
Security Act (ERISA), the loan will not fail to be a qualified 
loan under ERISA solely because the interest rate is capped by 
SCRA.  Under SCRA, a plan fiduciary could petition a court to 
retain a higher rate based upon the individual’s ability to pay.  
Under USERRA, a plan may, but is not required to, suspend the 
obligation to make regular loan repayments to the plan during 
the period of active military service.

IF I PREFER THAT THE INTEREST RATE REMAIN 
HIGHER SO THAT I CAN ACCUMULATE MORE 
MONEY IN MY RETIREMENT PLAN, IS THE PLAN 
ADMINISTRATOR REQUIRED TO COMPLY WITH 
THE SERVICEMEMBERS CIVIL RELIEF ACT AND 
UNILATERALLY REDUCE THE RATE?

A plan fiduciary could petition a court to retain a higher rate 
based upon the individual’s ability to pay.  Absent an order from 
the court, however, the plan fiduciary would be obligated to 
reduce the interest rate. 
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For more information about retirement benefits, you may 
obtain copies of the publications mentioned by visiting EBSA’s 
Web site at www.dol.gov/ebsa or calling the EBSA toll-free 
number at 1-866-444-3272.  If you have questions, contact EBSA 
electronically at www.askebsa.dol.gov or call the toll-free 
number.  For tax-related questions, visit the Internal Revenue 
Service Web site at www.irs.gov/retirement and look under 
“Plan Participant, Employee”.




