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SPECIAL INDUSTRIAL RECOVERY BOARD
sCEDL
Meeting Noe. 17, Oct. 9, 1933 .
Approval of minutes of meeting No. 16, held October 2, 1933,
Discussion concerning major activities since last meeting.
Report from the committee studying price~fixing,

Request for an allotment of funds for expenses of the
National Recovery Administration for the fiscal year 1934
of $3,120,000.

What is the prospect of early submission of an organization
chart?

Discussion of the need of financing smgll manufacturers.

What is the progress of the personnel classification and
Mr. Peck's final report?

Is anything further to be done about the suggested survey
by some large business group for the purpose of exposing
gouging and chiseling?

Shall we urge the early trial of one or two strong cases
in the courts?

Approval of additional appointments.
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CHAIRMAN ROPER:  General, we are very glad to see you back, sir,
1f we.could give you two seats we would do it}

GENERAL JOHNSON: I feel as though I need c¢nly half-a-onel (Laughtanf)

CHAIRMAW ROPER: Are there any corrections to the minutes?

JUDGE STEPHENS: I have several, but will not talke the time of the Board
now; I will take them up with the stenographer after the
meetinga

CHAIRMAYN ROPER: Géneral, before asking you to make a report, we have
several communications here, and I think it might be well to
read some of these reports so that you may have the full
benefit of all that we know and so that you can address your—
self to any of the points if you desire, This one is on the
Ohio situation and is from O.V,L. Coffin, Representative of
Ohio at Washington,

Mre. Jensen then read thé following letters:
"State of Ohio
Washington D,C, Office
519 Mills Building
17th and Pa, Ave., N.W,.
October 7, 1933 ,
fThe Honorable Daniel C. Roper
Secretary of Commerce
Washington, DeCe

"Sirs Re: Ohiofs Stutute and Procedure in Relation
to National Plan of HRA.
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"As I stated to you Saturday morning, Ohio will have
e law, effective October 19, 1933, suspending our anti-
trust laws and in other respects conforming with the Title I
of the National Industrial Recovery Acte We drafted our law
during May and June, as a result of the trend to the signing
of the N.,Il.R.A. Our bill was to aid in effecting the NRA and
to cover intra-siate businessese

"As we approach the date when the Act becomes effective,
we solicit from you a definiticn of the future (and pessibly
permanent) plans of the NRA, Our course, we feel, should be
charted with a knowledge of yours.

What will other States do to effectuate the philosovhy
and policy of the NRA within their own borders and juris-
dictions? ZEnforcement will become of major importance in
addition to public opinion, Will Ohio proceed to plan enforce-
ment in intra-state cases if the national plan does not define
its enforcement policy? Some six States have laws similar to
our law; what do they plan? Are they believers in the NRA
principle, and ready to coordinate all efforts? Can NRA
Compliance Boards also be utilized by States having. & tRecovery
Act'? How fast are other States falling in line and passing
a 'Recovery Act'? Concerted action by all States to secure a
uniform, decentralized, back-home effectiveness under gentle
NRA guidance may create more lasting and better-understcod
results than over-centralization.

"Ohioc is waiting and ready to regiment itself with the
other States in furthering the NRA--but before we dash out with
a statement and an organization and a plan, we need to know
that it will not be a 'solo! and, further, that Ohio will be in
step with your next movess

"At your early convenience you will, I hope, let me have
your further aid on this topics

Respectfully yours,
(Signed) 04W,L. Coffin
Representative for the Governor of
Ohio at Washington.
"P.S. NRA files in the Legal Department (see Mr. Keating, aide
to Mre. Richberg) contain a copy of the Chio legislation herein

referred to--House Bill 705, approved by George White, Governor
July 12, vhich becomes an act on October 19, 1933,"

9
ROPER: This gentlemaﬁ came in here representing the Governors
I told him we would have it read at this meeting and get your

reaction, or else get you to answer the letter.
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Mr., Jensen then read the following memorandums

"October .9, 1933,

LB Dr, Thorp, Directors
From: H.K, Soremsen, Philadelphia District Manager,
SUBJECT: Status of NeR.A. Campaigne

"The following memorandum has been prepared in
accordance with the Secretary's verbal instructions,.

"The PsReAs phase of the National Recovery Program
appears tc have reached a critical stage in the territory
covered by the Philadelphia District Office.

"The attitude of the public at large seems to Dbe
one of increasing apathy and scepticism; the attitude of the
employers is one of increasing discouragement and declining
faith in the effectiveness of the P.R.A. plan; and the atti-
tude of labor as expressed in its relationship with employers

seems to be one of disappointment in the results obtained for
labore

"Two main factors appear to be responsible for this
change in attitude from high enthusizsm to pessimism and
P
scepticism,

"(1) The delay in orgzenizing effective machinery
to deal with viclations of the P.R.A. and
the similar delay in providing enforcement
of final ccdes co far signed by the Presidente

"(2) The labor disturbances which in the Pemnsyl-
vania territory are widespread and of a very
serious character. These disturbances in
general are attributed by employers and by
the public in large part to the influence of
the W.R,4. '

"P,R.A. violations from the beginning have been very

numerous and have increased rapidly during the last month.

The absence of enforcement machinery has led to Yback sliding!
~onra large scales Meny employers who complied who'leheartedly
with P.R,A. requirements have for weelts seen their competitors
lgetting away' with violations or chiseling, without punish-
ment. They have failed week after week %o obtain action on
complaints which have been filed and have unquesticnably in g
great many cases finally themselves become violators of-the
Agreement.s The lack of enforcement in connection with final
codes is also temding to destroy respect and confidence in the
long-range phase of the N.Re.A. programs

"Prompt and emphatic compliance action was particularly
needed six weeks agoes It is needed even more at preseat, but
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violations and evasions by this time have become so wide-—
spread that it is doubtful whether even prompt and vigorous
action can restore confidence to the point of two months ago.

"Labor.disturvances in this highly industrialized
area have become so numerous and so serious in character as
to constitute a major obstruciion to the success of the
N.R.A. program. The strikes are unguestionably in large
part an outgrowth of violations and evasions and are thus
directly connected with the question of compliance.,

(Signed) Harry K. Sorensen,
District Hanager.!

CHAIRIAN ROPER: Mr. Sorensen was in here about an hour ago and I told
him I did not have time to talk to him but if he would put
his sugrestioms in writing, we would consider them.

Is there anything else?

MR, JENSEN: This is an abstract of a report which has come up from the

Ligison Office of the Administrations

"The District Offices continue to report that the
public attitude toward the WHA is somewhat critical due to
the apparent lack of compliance and failure to enforce, The
formation of Compliance Boards is having some stimulating
effect, but a certain apathy and let—down in enthusiasm is
noticeable in certain circles, The labor situation in many
sections, with innumerable strikes is adding to the fear that
the plan will not be successful.,"

CHAIRIMANW ROPERs Are there any remarks you wish to meke, General?

GENERAL JOHNSON: I imagine that this report of Sorensen's is pretty near
the fact, It is true that that situation in Pemnsylvania is
pretty terrible, and I think it is true also that it is largely
due to this terrific strike situation.

The Ohio letter is awfully hard to answer, Sométhing
has got to be done about it, but we can hardly tell then
what the complete chart of the Hational Industrial Recovery

Act is going to be over the term of its life. We have been

Jjust acting from day to dey as things develop and-as we could
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see things a little more clearly. I think we ought to make

some attempt to answer that.

CHAIRIAN ROPER: You see there (passing the letter to Secretary Perlins

SECHE TARY

who had just arrived) where State laws are coming in for
consideration, Madam Secretary, as to what extent the State
will assume responsibility under the State laws and how they
can be coordinated.

PERKINS: Well, General, I think that step which you asked °
me to confer about last week on F?iday and Saturday and again
today (my people are working with your people now) may do a
good deal to put the State laws in their proper relationship
regarding this whole thing. It is something that has to Dbe
studied carefully., In general, it is true that the State law
is sovereign. The State officers must enforce the State law,
whatever it isj but if we swear some of them in as federal
officers they can almost do the same thing under the national

law., That has to be carefully worked out.

GENERAL JOHNSON: I think it answers several of these questions because,

as I said, we have a letter here from the Philadelphia District
llanager saying that¢ the respect for the National Recoverﬁ Act——
the faith in it--has declined markedly in Pennsylvania due %o
lack of enforcement of the--he says--codes already signed

by the President; but I do not think there is anything in that
unless he is referring to the coal situation and to .our lack of
vigorous enforcement of the Blue Eagle Agreement. I agree with
thate I think it is literally true; but I also think we should
get that thing we are conferring on worked out, for we camnot

very well move until it is worked out.
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SECHZTARY PERKINS: And it would be utter folly to attempt to do that
kind of thing in haste; don't you think so, General?

GENERAT JOHWSOW: Of course it is true. I a:a getting very mmch dise—
turbed on it; Because we have never moved on enforcement
some people say We are never going 1to.

SECHETARY PERKINS: Of course we have had a lot of this hysteria, but I
think we ought to make it clear from now on that the first or
formative @ riod is over, as General Johnson has so often séid;
and you have to use equally good tactics in bringing people in—
to line on compliance, and that you have to have the same kind
of conferences on compliance, of course, only in another tone.

LINBEIAT JOHNSONS A good deal of that is being done through the temporary
boards; but we have got to move more vigorously, and our thought
has been that when we come up against a court case we want an
awfully good one from our standpoint; but when the time comes
it will probably be a wealt case that we have to go to court on.
We have had a lot of trouble with the steel companies on the
question of their captive mines. I have sometimes felt they
were going to do something along the line of their general
representations, but I am beginning ito feel that they are
stalling on us. Lt takes a terrific amount of time because you
are dealing with the heads of all the large steel companies and
they just won't play with anybody.

DR. DICKINSON: Gemeral, if you foresee a court case on a rathier weak
point with them, ﬁould it not be desirable to try to get a

good one in ahead?
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GENERAL JOHNSON: Yes, if we could get a good one,. When it comes right up
to the trough phese people resisted and chiseled; but as I have
said very frequently, I do not think we have a case of wilful
non-compliance.

SECRETARY PERKINS: You mean in the end they come around?

GENERAL JOHNSON:  Yes, we had some we thought were going to be beauties,
but we lost them. There is no question that we have got to get
straightened out the differences of opinion between us and the
Department of Agriculturc, and perhaps between us and others
right around this table. The farmers come in and say "You take
that Zagle down or we won't trade with you." Why? "Because you
fellows are getting yours under the NRA, but under the Agricul-
tural Adjustment Act we are not getting ours," That feeling is
growing, You can't go along here that way. It is a terrible
things yow have just got to stop it.

CEAIRMAN ROPER: You have to get in step,

JUDGE STEPHENS: I would like to report that the Department of Justice was
called upon by Mr. Secretary Ickes to bring some prosecutions in
Brooklyn against violators of the 0il Code-——specifically
prosecutions for selling at other than the posted price and for
violations of the wage and hour provisions of the code, We
went over the matter very thoroughly with Mr., Secretary Ickes!
representatives~-Mr., Cumnings and myself and one of ﬁy assist-
ants—-and were unable to convince ourselves in the Department
of Justice that the prosecutlion could succeed for lack of any
interference with interstate commerce; and since these are gas—

oline station prosecutions, which are at the wrong end of



interstate commerce from the standpoint of prosecution, we were
very doubtful whether the prosecutions could succeed and we so
advised Mr. Secretary Ickes; but he had apparently decided on
prosecution. We told him we doubted whether we could win the
cases but if he wanted to take the responsibility of going for-
ward we would put them up to the court to the best of our abil-
ity

CHAIRMAY ROPER: Where are Those cases?

JUDGE STEPHENS: In Brooklyn, New York,

GENERAL JOHNSON: What about the milk cases?

JUDGE STEPHENS: The milk cases are pending on appeal.

COMMISSIONER MARCH: Did yow have some cases down in Texas on the 0il Code?

JUDGE STEPHENS: Not to my personal kmowledge,

CHAIRMAI ROPER: If you will notice No.9, that is ome Secretary Ickes
wanted to bring up but he is not here, We might just postpone
furi;her discussion of this question awaiting his arrival; and
I wish the Secretary to inqire if he is c oming,.

JUDGE STEPHENS: I might say with respect to that Chio letter that we had
a similar sitvation with Missouri., The Attorney Genersal of
Missouri came down by special appointment and said their anii-
trust laws would interfere with the NRA program locally. We fel?d
as you did, Gemeral, that we could hardly plan a ca;npaign wilth
respect to State laws, We did, however, suggest the matter be
talken up with the Governors at the Governors! Conference., I also
aslted them %o call on you,

CHAIRMAN ROPER: What would the Board suggest as an answer to that letter?



GENERAL JOHWSON: I think in the first place that whoever is in charge
of that ought to talk with Richberg or somebody in his depart-
ment because 'l:liey have prepared some of these State laws and
discussed them,

CHAIRMAN ROPER: Why shouldn't I turn that over to Mr. Brown?

GENERAL JOHWSON: It is awfully hard to answer that letter.

CHAIRMAN ROPER: If the Board approves of it, we will ask Mr. Brown tc;_
take that letter and discuss it with Mr. Richberg and others,

DIRECTOR DOUGLAS (who had arrived a few minutes before): This letter
raises the basic question of what you propose to do in the way
of permanent legislation?

SECRETARY PERKINS: We just said it is too early for that.

CHAIRMAN ROPER: Will you please let Director Douglas see the letter.

SECRETARY PERKINS: Certainlyl

I suppose every officer receives inquiries about the
status of the captive coal mines, The Governor of West Vir-
ginia is on my trail. There is a sympathetic strike in
Weirton. Whether there is in the Weirton Steel Company any
violation of the code, I do not lkmow; but I kxpow it is a
sympathetic strike. What he wants is something on which %o
base his commumication. He has just had a request by the
Pennsylvania Rallroad to give them police protection to the
tune of 34 special officers %o protect some shipment of freight
coming in to the Wéirton Steel Company. I suppose it is coal;
I do not know .what else could require so much protection.

GENERAL JOHWSON: If the Board wants to teke up the time, I will be glad

to tell them about it, but it is a long, sad story.
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CHAIRIIATT ROPER: I think the Board would be interested.

GENERAL JOHISON: Of course the Bituminous Coal Code was the most diffi-
cult of all. The United iine Workers were carrying on a
vigzorous canpaién and everybody was in a state of jitters.

t required twice as much as all the rest of the work combined.

It was finally absolutely zolved so far as an agreement between

the United lMine Workers of America and the owners of the

cormercial mines was concerned, and all the time we all knew

we wers coming closer and closer to the question of the cap-

tive mines, Dbecause the steel corporation has continually

sald that if it recognizes the Union that means the immediate

organization and unionization of the whole steel industry. As

a matter of fact, that is not correct. I lmow of my own knowl-

edge that the American Federation of Labor could not at this

time enter a campaign with the steel industry unless they wanted
hem to. They might create a lot of bloodshed and trouble but

as for going in and organizing the steel industry at this time,
tiiey have not the money or the strength to do so; but neverthe-
less the steel industry feels they are not going to comply with
this code. Of course they have never said so, and negotiations
with them are now taking up as mach time as the coal industry

did. They are followinz a dilatory policy intended to delay

in the hope that settlement of the bituminous coal situation

will take the pnressure off them, and they will get bj without

malring sufficient councessions.
As far as Lewis and his crowd are concerned, I told them

I thought the success of the vwhole recovery program depended
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on his living up to that. My report from them and from all
over the whole bituminous coal field indicates he is doing his
part of this thing one hundred per cent. This is the case,
that Lewis! hold on his organization is not too strong and
further than that, there is a distinctly antagonistic element
which has found this the place for them to concentrate their
efforts. Richberg said there is a loose tie between the dis-
turbances in Illincis and those in Pennsylvania. Of courser
there are a lot of coal miners that have no work and they are
being supplied with funds with which to carry on their agi-
tation.

In compliance with the President's request yesterday, one
of the last of the commercial mines voted to go back to work.
At two o'clock the next morning men began to come in and by dawn
they had so many that they actually went out and picketed the
men's houses and would not let them come out. What they say to
the men is this: "Lewis has sold out and the Federal Government
is not going to do anything about this, and the proof is look at
the captive mines. They stand out until they have made some
move toward bargaining coliectively, Don't go back, and if you
try to go back we will prevent you." They finally got down to
the point where the United Mine Wofkers asked the steel corpora-
tion to recognize them and to put into effect the conditions
that existed in the other commercial mines. They promised to
do that at one time. I suppose they will say they did note.

Finally, the President got them down and issued a statement

that you saw in the papers, the seven-point statement. They
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agreed that if there was a disagreement, it would be left
to the President.. The President told them-he would give
them every chance, but if it does not amount to carrying
this out we would ilaﬁ‘e to act. They said: "We are in this
Zind of situation; our responsibility is back to our Boards
of Directors. If the President orders us to do this we will
do it." I saids "What do you mean by that? Do you mean if
the President wrote a letter to you that in the interest of
the peace of the State of Pennsylvania he demands that you do
this you would do it, or do you mean you would require a
hearing under Section 4-a ou the check-off?" That is why
this is the weakest kind of case to go into the courts on.
They dodged that question. hey told me they were meeting
and they would try to devise a forrmla that would save their
face and yet give the men vhat they wanted. But they are
making a lot of trouble and the Governor won't or doesn't do
anything to stop them.

DR. DICKINSOl: What State is that?

EITERAL JOHITSOs Pennsylvania.

SECRETARY PERKIIS: They have been doing that in Illinois for two years.

GEVERAL JOHIISON: The miners live forty miles out of the town and this
picketing business is very easy, because there are forty miles
of road. The Governor of Illinois sent a troop into one of
the worst districts agd disarmed them. This radical mo@ement
to prevent men from Zoing bhaclk to work is the crux of the vhole
situation at this time. The thing is not over by any manner of
means. In my owa opinmion it is going to result in absolute de-

fiance of the Umited States Government, and this whole movement



by the steel companiesy,~=I think they are going to go that far.
I have private information that they‘ére.

SECRETARY PERKINS: Lewis and the United Mine Viorkers have said right
along that they believed that they could make agreements with
the mine superintendents and that has been prevented by those
roving bands,

GENERAL JOHNSON: The agreements have not been prevented., This case.
that I gave you is one where the'men met with local superin-
tendents and then went out and voted to go back to work. That
was six o'clock in the evening, and by six o'clock in the
morning the roving bands had moved in. It is the same situation
in Illinoise For some reason, Governor Pinchot will not police
those roads. In fact, he made the public statement he was
going to discipline the swine in the steel industry. He is not
doing it anyway and that is the crux of the situation.

DIRECTOR DOUGLAS: Then apparently a small minority is preventing the
majority from going back to work?

GEITERAL JOHNSON: Yes, on both sides. On one side there are 90 per cent
who are willing to cooperate; and on the other side there are
probably 35,000 of those roving miners and they are preventing
going back to work,

SECRETARY PERKINS: There may be 35,000 miners roving, but there are about
150= to 200,000 who will nevei again be wanted in the industry,

CHAIRMAN ROPER: That is true. Do you think they are not under any
special guidance?

SECRETARY PERKINS: There is a strong movement among the miners against

John Lewis, and there has been for several years., IMiners are
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very peculiar cresatures. I have never known miners .o were

not queere Ivery miner is an individualiét.and a miners' ore
ganization is always a hard organization to handle. They have
had their internal troubles in the United Hline "orkers! organizaw
tion for years. There is one particular group of miners that
have for a number of years been anti=Lewis., Théy have built up

a very strong feeling. They say "Don't trust Lewis, come with .

" I think that is involved in this movement, don't you, CGeneral®

Usae

GENERAL JOHNSON: That is exactly what started it,.

SECRETARY PERKINS: And in addition to that there were two or three other
groups of disaffected miners who would also like to run the
situation themselves,

CHATIRMAN ROFPER: How can that condition be improved?

= SECRETARY PERKINS: Lewis has been treating them as rsbels for two or
three years. It is rather a hard situation where a Union,
through its leader, makes a contract and then does not live
up to the contract, The only way to have peace in the industry
or any kind of orderly procedure is to hack the man who has
made the contract and insist on living up to ite There are
many things Mr. Lewis has donee

CHAIRMAN ROPERs TIs there someone trying to displace Lewis?

SECRETARY PERKINS: Yes, plenty of them, but therc isn't a chance.

GENERAL JOHNSON: Not only that, but he controls the American Federation
of Labore,

SuCRETARY PERKINS: There is a strong element against Lewis, but he has

the majority.
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GILTERAL JOHNSON: This is also true and very interesting. ,I checked
it from both sides. Lewis has lived up.to his contract a
hundred per cent and there is not one viclation in the State
of Pennsylvania that was not started by the other group=--not
one single cases

SECRETARY PLRKINS: They have been very provocative, They are slightly
fanaticale I have had several delegations come in to see me
and they are attractive peoplec. You like them and feel sorry
for thems, They are old fashioned like the mountaineers, but
they are just about as hard to handle as those mountaineers.

GENERAL JOHNSON: I have talked to about a hundred of them and you are
gquite right as to their attitude and frame of mind.

SECRETARY PERKINS: There are two or three other groups that are hard to
handle, IT is a very bad situation.

CHATIRMAN ROPER: TIs there no way of interesting the leaders of these
disgffected groups?

SECRETARY PERKINS: Yes, if you will hire them to work for the Department
of Commerce for a large salary,

CHAIRIZAN ROPER: T am afraid that would turn this intc another big problems

SECRETARY PLEREINS: They want to be the officers and have the saleries
that go along with them,

GENERAL JOHNSON: DNinety per cent of the men would go back,

CHATRVMAN ROPER: Isn't there some way of indicating to these legders howr
very vital cooperation is this time while we are putting over
this great recovery program and how much credit they could get?

SECRETARY PEZRKINS: A few weeks ago I had some hope that they were going

' to do that, A group of them said they would do that, that it
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was a lost fight anyhow, but apparently their leaders thought
differently,

CHAIBRMAN ROPER: I take it there is nothing we can do, This discussion,
however, has been very helpful to me,

Is there anything else you wish to submit, General, with
regard %o the activities of your organization?

GENERAL JOHNSON: There are several things going on here, but I have’
nothing special in mind, I shall be glad to answer any
questions, however,

CHAIRMAN ROPER: How about No, 3-- "Report from the Committee studying
price-fixing"?

DR, DICKINSON: I have a communication here from that Committee, signed

Alexander Sachs, Chairman, by S, M, De Brul, Secrestary, I

may say that the Committee which was appointed some time ago

had a sub-committee on the retail price code, the so=called
loss limitation provision of the retail price code, and the
main Committee and the sub=committee got together on rec-
ommendation which was submitted to General Johmnson one day
last week and as a result of that interview certain changes
were made in the report and recommendations, and I believe
that the revised report and recommendations, Gensral, were

sent to you, (See Appendix A.)

GENERAL, JOHNSON: I never got it,

DR. DICKINSON: I asked Du Brul a few hours ago and he told me it
had been sent to you,

CHATRMAN ROPER:; Let the General reacd the report.

DR, DICKINSON: I will pass copies around; this is the revised report,
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CHAIRMAW ROPER: What is the recommendation of the report, Doctor?

DR, DICKINSON: As you probably know, there is a'so-called loss limi-
tation provision in the retail price code which was a pro-
vision that it would be unfair competition to sgell at less
than a 10 per cent mark-up above the invoice price, In
substance, this substitute recommendation is that the 10 per
cent be dropped out and that with exceptions substantially-
similar %o the exceptions contaiﬁed in the provision it should
be regarded as an unfair method of competition %o wuse loss
leaderss and the selling of loss leaders is defined as the
selling of items at less than the invoice price or the cost
of replacement, whichever is lower; and that in any case where
a member of the industry is charged with the alleged violation
of this section, the burden of proof rests upon him to show that
sales below invoice or replacement costs did not involve the use
of losg leaders,

There are two changes; one is that the sale at less than
invoice price is not made per se unfair competition; 1% is
sirply made presumptive of the use of a loss leacder and,'secondly,
that the 10 percent is dropped out, That recommendation of a
substitute is supported by this brief which prece«des it, The
first three pages here congtitute an argument as %o why, in
the opinion of the Committee, the provision as it originally
stood with its lohper cent mark-up is regarded by the Committee
as unwise,

I also have here, and I was informed that this had not yet

gone to the General, a similar report with relation to the retail
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price maintenance provision of the Drug Code; which recommends
certain changés there,

CHAIRMAN ROPER: Shall we deal with one at a time? What is your Committee
recommendingy |

DR, DICKINSON: The recommendation of the Committee is that in the general
retail code this substitute provision which they head "the loss
leader provision" appearing on page 4, Article &, should
be substituted for the present Article 8, which is entitled’
"Loss limitation provision" in the code as it now stands,

ME, BROWN: Was the Committee'!s conclusion unanimous, Doctor?

DR, DICKINSON: I am given to understand that it was, I have not myself
followed the thing through since our talk with General Johnson,
but Mr, Du Brul got together the sub-committee, or as many as
he could reach in the inberval and as many of the main com=
mittee as possible, It has been somewhat difficult to get an
asgembled meeting of the Coumittees, but I understand that
Mr, Du Brul and Mr. Means have gone about and showed this to
all the members of the Committee that they could get in contact
with and that it has been approved by all to whom they have
showed it consisting of the majority of both committees,

CHAIEMAN ROPER: I take it your Committee would wish the Board to refer
this to General Johnson,

DR, DICKINSON: The Committee was appointed by the Board to study this
matter and this is the result of the Committeels stﬁdy;fso
that I take it whatever the Board would care to do with the

report, would be ‘in order,
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CEAIRMAN ROPER: I am trying to get & recommendation from you.

DR. DICKINSON: The recommendation is that the provision here be sub-
stituted for the provision now in the retail code.

COMMISSIONER MARCH: The report is that you cut out the 10 per cent.

SECRETARY PERKINS: I don't think I understand yet just what the rec-
ommendation is. Are you recommending that in the retail code
there be a requirement to sell only at cost--that is, not to
sell below cost or below the invoice cost?

DR, DICKINSON: Perhaps it would have been clearer if a copy of the
Retail Code as it now stands were before us. It is only
possible to understand this by laying it side by side with
the provisions for which this is a substitute.

SECRETARY PERKINS: As I uanderstand it, there is a provision which in
general is that no member will sell any article at less than
invoice cost, plus 10 per cent.

DR. DICKINSON: That is correct.

SECRETARY PERKINS: And this is proposing that they will not agree io
sell any article at less than invoice cost?

DR. DICKINSON: With this difference: with the code as it now stands
they agree to sell at not léss than invoice price plus 10 per
cent, subject to the exceptions. Mow they do not here, as I
understand this, agree not to sell at less than the invoice
price. They agreed not to use loss leaders and they say that
a sale at less than the invoice price shall be presumbtive
evidence that the thing is a loss leader, but that if the
pérson who sells it sells at less than 10 per cent, and sus-
tains the burden of proving that it is not & loss leader, then

he may go on.



SECRETARY PERKINS: What about selling of end-of-season goods?

DR. DICKINSON: That is provided for, Madam Secretary, at the bottom of
page 4, under the heading of “Exceptions." There are various
types of sales there, such as merchandise sold as bona fide
clearance, perishable merchandise, imperfect or actually
damaged merchandise, discontinued lines, merchandise sold upon
the final ligquidation of a business, merchandise sold in
quantity on contract to public, I suppose that is carriers,
government departments, hospitals, schools and celleges and
other institutions not for resale and merchandise sold or
donated for charitable purposes or unemployment relief agencies.
There are also two other exceptions. The bulk of these ex-
ceptions are contained in the present provision. I think
there have been some additions to the exceptions, buit the bulk
of them are contained in the present provision.

The weight of opinion in the Committee was directed
particularly against the principle of the mark-up--percentage
of mark-up and the arguments of the Committee are contained
on pages 2 and 3, In the first place—-—and I might point this
out because 1 think it is iﬁportant——the provision as it at
present stands would leave the small indepesndent retaller at
a serious disadvantage because it does not take care of the
guantity discount problem. In other words, under the code
as it at present stands, if a large chain store by oné means

or another, fair or foul, were able to obtain a given article
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by quantity purchase at fifty cents per unit, tihen Ly the
present provision of 10 per cent markﬁuﬁ that chéiu store
could sell that at fifty-five centse
GEIERAL JOHNSOW: That condition exists anywaye
DRe. DICKISON: No, because this provision contains the followings
"Except as hereinafier provided, sales
of items at less than the lower of lavoice or
replacement cost, without deducting any
gquantity discountg, cumlativey retrosciive
or other speclal discountss or rebates, not
extended and given to the trade generally,
shall be primo facle evidence of the use of
loss leaders,"
GEYERAL JOHNSON: That is exactly the condition that exists at this
momente
COMIIISSIONER MARCH: It is provided for in the chain store mattere
That is what the chain store hag been doing all the times
DR, DICKINSOW: We have attempted to correct ity whereasg the code as it
stands, Article 8, does not attempt to correct that particular
condition, this substitute provision does attermi to prevent
ite
COMIISSIONER MARCH: What do the large stores say abousr this?
DR. DICKINSONW: I do not lkmowe
GENERAL JOHNSON: People in the retail trade, larze and smally want the
10 per cent mark-up. As I understend our duty under this law,
the Government invités these people %to come in and say what
they need in order to stabilize their industries and they do
that in a public he;ring. It is something in the nature of an

agreement, but not gquite.s Wg have taken things that we were

not willing to agree to and thrown them out and called the
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people back. If we get to the place in the execution of this
law where somebody who has some theory éan move in, not in the
public hearings where the argﬁments are conducted but some
place like wp in this room, and bezin to change these codesy
you just knock the bottom oﬁt from under 1t.

DRe DICKINSON: These people are not moving in as outside interested
partiese

GENCRAT JOHWSON: But the people have a right to answer it.

DIRECTOR DOUGLAS:_ I% seems to me thai the Governmeni, whatever the
agency of the Government may be, has a right and it has a
mandate to step in and say "We do not care what it is, 1if it
is wrong, you can't have it."

GEHERAL JOHNSON:_ We do that daily. Bﬁt on a question of this kind which
is largely conjecture on fhe retail trade, they should have a
right to be present and argue against.this thing in the hearinga

SECRETARY PERKINS: Was any argument made at the public hearing against
priceéfixing?

GENERAT, JOHNSON: I suppose there was. I could not answer that off-hande

DR. DICKINSON: This is a matter of policy. |

DIRECTOR DOUGLASs Price-=fixing is entirely wrong and fixing it at 10 per
cent is price~fixings

ENERAL JOINSON: It is not price~fixingt

DIRECTOR DOUGLAS: If this thing goes through, mark me and mark me well,
the next thing Wiil be a fized pricey You know there are a
great many clamoring for a fixed oprice right now,

GENERAL JOHITSONf That is an argument of conjecture as to the way these

things are golng to goe
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DIRICTOR D OUGLAS: We will eall it conjecture if you choose, but I am

not going to approve price-~fixzingl -

GENERAL JOHWNSONs It is not price-fixingl

DIRECTOR DOUGLAS: I think it is just as wrong as it can be. What you

are trying to do is to get at the loss leaderse

GENERAL JOHWSON: We found that the most destructive influence in cone
nection with the coal industry was the princinle of low
prices at any sacrifice and alwéys the sacrifice was human
labor, and that is the thing in this. It doesn't come out of
any other source in the world but thate I have had a liberal
education on that point and I lmow there is only one place that
it can come from and that is out of the hours and liviag cone
ditions of labors

DIRECTOR DOUGLAS: I don't think that follows.

GENERAT, JOHIISON: You probably haven't had the experience I have had, I
have become & coavert to an idea I did not have when I started
oute

DIRECTOR DOUGLAS: I think under great pressure people become converts
to ideas they would not otherwise adopte

GEVERAL JOHNSON: I am talking about the evidences

DIRECTCR DOUGLAS: I think it is a basic and fundamental mistake,

DRe DICKINSON: Doesn't your argument lead to a 26 per cent markeup?

GENERAL JOHNSON: Nos I don't think so.

DR. DICKINSON: The actual cost is 26 per cent,

GENERAL JOHWSON: The average is 26 per centj the minimum cost is above

tens I believe under no possible circumstances would it
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guarantee a profit to anybody.

I have a suggestion; I liike this substitute except for
one thing. I believe you might worlt out sowething like this,
that nobody will sell for less than cost, plus half the cost
of doing business, and in any event not less than cost, plus
10 per cent.

DR. DICKINSOW: If you once admit that you have to add something to the
cost of doing business, I do not see where you can draw the
line.

SECRETARY PERKINS: 1Isn't it true that we have in recent years provided
a good deal of understanding by this cost accounting system
which has also greatly complicated our economic situation?
And if you are going to add a proportion on cost of doing
business to every article sold, aren't you throwing out the
whole economic situation? Aren't you throwing out that
curious movement of goods which comes from satisfying supply
and demand? Some articles cost a great deal more than others
do.

GENERAL JOHNSON: You can't make that distinction. I have tried that
over and over againe.

SZECRETARY PERKINS: Why should you arbitrarily put 10 per cent on every-
thing? Some goods sell tlhiemselves practically, while others
require special sa}esmanship and other expenses. I ém puzzled
by this method of cost. Whien you say invoice cost, that is
clear so far as retailers are concerned.

GENERAL JOHNSON: There is no question about that.
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SECRETARY PZRKINS: Have you gone over it with them to see to what
extent their use of loss leaders or théir use of the practice
of selling below invoice cost actually enters into their
wages in retail stores?

GENERAL JOHNSON: It would be very hard to do that, but it is well known
that ﬁhe use of loss leaders is practically driving independent
people out of business.

ECRETARY PERKINS: What do you think is the proper thing to do, General?

GENZRAL JOINSON: I have not quite méde up my mind. I think the thing
to do about this report of the Committee is just to present it
to the President along with everything else and let him decide
the gquestion.

SECRETARY PERKINS: I mean what is your opinion with regard to the cost
and peréentage above the cost?

GENZRAL JOHNSON; I think the whole story to be gotten out of these
hearings is that the practice of entering into competition
by means of selling stuff below cost of production is at the
very heart of a lot of this disruption.

SECRETARY PERKINS: But that is in manufacturing.

GENERAL JOHNSON: It is here too, in the invoice cost of stuff and in the
expense of doing business. One has no income until those are
taken off. Let's take a situation that was funny in some ways
in connection with this Retall Code: the worst treaters of
their workers are .these small five-and-ten cent stores. One
of the men said to me "You are going to hurt we little fellows
with those provisions.! But they work their people 65 hours

and pay them almost nothing and that is the way they maintain
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their competition: That is the most strilking thing in the
merchandising fields There was a man pleading for the right;
saying he sold things to @eople cheaply. But how? By paying
people less than was decent to pay themi He was getting very.
low cost of distribution.

DR. DICKINSON¢ There is this difference between the merchandising field
and manufacturing. The problem of cost is very much more com-
plicated. Getting at the cost of production is one of the -
difficulties in the manufacturiné fields

CHATREAN ROPER: There is a great question of policy involved and I have
and idea that the Board would like to have General Johinson's
suggestion prevail, namely, that this recommendation go, with
any other data any other member of the Board wishes to have
attachéd, to the President at the time he is considering the
Retail Code.

GEITZRAT, JOHINSON: Of course we have to take action. I have not guite
made up my own mind, but I am going to have a meeting with the
people in the Agricultural Department, from whiéh most of this

opposition comes and see if we can find some way to compromise
views that will come as near as possible to satisfying every-
body. I would rather not pass on it if the Board is willing
to let it go.

CHAIRMAN ROPER: That is, after we get the Retail Code we will have a
further talk. I have a copy of it now,

GENERAL JOHNSOH:: There is 'an absolutely cognate question right now.

DR.. DICKINSON: The same question, food and groceries.
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CHAIRMAN ROPER: Are you suggesting that we invite the people over
from Agriculture for a special meeting?

GENERAL JOLNSON: I tried to talk that out with them. I think it
would be a terrible thing for us to come out with a diverse
decision on that DPointe.

COMMISSIONER MARCH: In this report there is something saild about large
and small stores. That is not to be dealt withy

CHATIRMAN ROPER:s Will it be acceptable to the Board to hold this matter
in obeyance for further consideration until a special meeting
of this Board Thursday afternoon?

GENERAL JOHNSON: I think we ought to leave it open and say just as soon
as we can, subject to call.

CHAIRMAN ROPER: Will that be satisfactory? If that is satisfactory
this matter will be held in obeyance subject to a special
meeting to be called by the chairman.

Now, what about the drug memorandum?

DR. DICKINSON: There is no need to go into that.

CHAIRMAYW ROFER: Very well. The next item is one of sustenance--~request
for an allotment of funds fer expenses of the National Recovery
Administration for the fiscal year ending June 30, 1934. Perhaps
you better read this letter by General thnson.

Mr. Jenson then read the following letter:



"September 30, 1933

"Hon. Harold L. Ickes
Administrator of Public Works
Washington, D. C.

Miy dear Secretary Ickes:

"This is to request an allotment of funds for
expenses of the National Recovery Administration for the
fiscal year 1934 of $3,120,000..

: "There is attached a statement indicating the
basis of estimating this requirement. The first column
shows the actual obligetions for the first quarter. The
second column shows the rate of expenditure at September
30, these figures being of equal significence in the case
of an expanding organization. The third column shows the
estimated requirement of expenditure to June 30, 1934,
based upon the data above referred to. From the total of
this column is deducted the sum of the interim allotments
already made.

"Personnel. The requirement for the fiscal year
is estimated at an amount somewhat greater than the current
rate of expenditure. This is because -~

(1) It has been possible in the initial stages
of operstion to secure much valuable ser-
vice either free or at compensation sub-
stantially lower than worth. This agree-
able situation cannot be expected to con-
tinue indefinitely. Ultimetely these ser-
vices must be paid for.

"(2) The personnel reguirement for the writing
of codes and their subsequent administra-
tion is still expanding. Early completion
of codes, and efficient administration
after completion, are vital to the recovery
plan. It is submitted that there should be
no reluctance to engage the personnel reason-—
ably required for these purposes. This
reguirement will be offset only in measure
by the termination of other special endeavors,
such as the Blue Fagle Campaign.

It must be remarked that the estimate for personnel is a con-
servative one, within which it is hoped that expenditure may
be confined without hazard to the program. The considerations
expressed in (2) above will indicate that the estimate may
prove inadecuate.
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"Per diem expenditures ere chiefly to obtain for
limited periods technical advisers to the three advisory
boards in connection with the analysis of codes.

"Pield Personnel. Personnel services in the field
are almost entirely at district offices of the Department of
Commerce in connection with the handling of the President's
Reemployment Agreement and complaint of viclation thereof.

"Printing and binding. The substantial portion of
these expenditures has been devoted to the Blue Eagle campaign. -
A substantial additional amount will probably be required for
a campaign to stimulate buying. Beyond that, the estimate is
largely for printing codes and for stationery. Necessarily
this estimste cannct foresee the reguirements of special edu-
cational progrems which may arise in the future.

"Furniture and Fixtures. Every effort has been
made to locate and obtain surplus furniture snd fixtures
elsewhere in the Government Departments, and purchases have
been made only after such supplies have been exhausted.

"Other Objects. The Division of Press Intelligence
is atteched to the Administration only for administrative
purposes. .

"It is believed that other items of expenditure are
self-explanatory.

Very truly yours,

(Signed) Hugh S. Johnson,
Administrator.

APPROVED:

Special Industrial Recovery Board

Chairman.!
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EXPENDITURES

NATIONATL: RECOVERY ADMINISTRATION

Obligzations Annual Rate of
June 16, 1933 Expenditures
to Sept. 21, at Septs 2l,

Proposed Allotment
%o
June 30y 1934

Objects 1933 1333
Salaries $332,322.02 $24 0564 655,00 %2, 500, 000,00
Salarieg Per Diem 75, 72412 501,252,00 %00, 000400
Travel Expenses 18512399 66,912,00 504 000,00
Printing & Binding 374, 303487 1,381,200,00 800,000,400
Furniture & Equipment b2,418.69 193, 540,00 100,000,00
Press Intelligence 2,218.93 '20, 835,00 50,000,400
Field BSsglaries and ]

Expenses 129,033,581 528,000,00 350, 000,C0
lMiscellaneous S, 01 B 07 __136,000,00 100, 000,00

TOTAL $1,021, 208,50 $4,884, 574,00 $4., 250,000, 00
Deduct Allotment Already Made 31,130, C00.00
Allotment Now Requested $3,120,000,00

— mm s s At e ma

DETAIL OF PAYROLL
(EXCLUSIVE OF PER DIEM PAYMENTS)

NATIONAL RECOVERY ADMINISTRATION.

ANNUAL, RATE ON SEPTEMBER 15, 1933

Wational Industrial Recovery Board

Executive Offices

Advisory Boards

Industry Divisions

Legal Division

Research & Planning Division

Public Relations Division

Oode Analysis Division

Blue Eagle Division

Correspondence Division

Chief Clerk's Section

Mimeograph & Publications

Central Records Files & WMail

Personnel Section

Unassigned

Pregss Intelligence Division
TOTAL

Annual Rate on
Septe 15, 1933
$ 94640,00
42, 712400

120, 375,00
41.6,149,00
141,160,00
187,404,00

99, 544,00
39,960,00
295,026,00
101, 320,00
128, 548,00
253, 201,00
171, 340,00

31, 640,00
18,636,400
17,680,000

$2, 074, 335,00
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CHAIRMAN ROPER: This report, as vou see, carries an expenditure up to
this time, or rather expenditures alreaﬁy provided for; of
31,130,000, General Johnson is asking now for $3,120,000 to
complete this fiscal year to June 30, 1934, when the total,
including both these provisions, would amount to $4,250,000,
What is the pleasure of the Board?

COMUISSINR I4aRCH: I move that it be aﬁﬁroved.

DIRECTOR DOUGLAS: Has that been budgeted? .

CENERAL JOHNSON: as far as it canbe budgeteds It is really not worth
a cent as indicative either waye It is just impossible to
tells I thought a long time ago that we would do this on a
million and a half dollarse I hope the whole of industry is
in with these codes., DLach one of the codes requires an immense
amount of investigatione Wé are certainly getting everything
out of the people they haves They are all working night and
daye I would like to say I think there will be a marked de=
cline before very long, but in the meantime all kinds of things
are being suggested and added on.

SECRETARY PEREKINS: I think if it had not been such a success it would
have cost less.

DIRECTOR DOUGLAS: I did not ask thet gquestion as a criticism., 'That I
am trying to do is to get a complete picture of the increase
in the national debte

GEWERAL JOHNSON: I am in sympathy with you, and if there was'any way in the
world I could answer that question with accuracy I would do it,

DIRECTOR DOUGLAS: All I am trying to get from the various emergency or=

ganizations is a picture of the expenditures,
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GENERAL JOHNSON: It hurts me all over every time we spend & nickel,

DIRECTOR DOUGLAS: There was no criticism in thate Are you sending
in an apportionment sheet for the Treasury?

MR, BRO'N: TFor what has been allotted already,

DIRECTOR DOUGLAS: And this would go in on the apportionment sheet?

IR, BROVIN: Yes,

DIRFCTORDOUGLAS:: It is very difficult ﬁere and in the R.F.C. and in
the Public "lorks to make any kind of estimate of what the
expenditures will be, and yet somebody has got to paint a
pleture of what the figures in the national debt will be.

GEZNERAL JOHNSON: “‘e try to use existing agencies. There is a project
now for a national organization that will serve all of these
administrations.

CHAIRIAN ROPER: You have the motion and the second. Is there any
further discussion of this matter of approving this request?
If there is no further discussion by anyone, will all in
favor indicate it by saying "Aye"; those opposed by "WNo."

It is so ordered,
‘e now pass on to the next item which refers to the
organization chart mentioned last week,

GEVERAL JOHNSON: Iverybody is interested in that I know. The question
is simple enough, but this matter of enforcement and com-
pliance has got tec be worlked out with other Departments of
the Govermrment, and I do not think we nght to attempt to
publish an organizéfion chart until we get that settled.

SECRETARY PYRKINS: I think it is very near completion,
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CHAIRMAN ROPER: Then we are not readv to study the chart at this
time o |
GLNERAL JOHNSON: The chart would be incomplete without the compliance
organization.
ATCRLOTATY PIRKIWS: And they are working on that very intensely today.
TETERAL JOHNSONs We are administering the codes in four divisions and
have the four best Deputies working on theme
CHATRMAN ROPER: We do not need to discuss this further now because

there is no chart before us. I have been giving some thought

to the Foreign and Domestic Commerce Division of this Department

and it seems to me that something worth thinking about would
run like this: +that the Bureau might be divided into two
divisions, a Foreign Commerce Bureau and a Domestic Commerce
Bureau and the Domestic Commerce would be this, General,

AEVERAL JOHNSOW: Yese

CHAIRMAN ROPER: And appointed at the head of that Bureau, if you please,
would be the very strongest and best equipped man for the pure
pose, and he would have under him the several Deputies who
would handle the verious units and endeavors that might be
charged to this Department. I say it seems to me that might
be wecrth thinking about ‘n comection with the charte

GENERAL JOHNSON: I think thet undoubtedly the eventuasl resting place is
the Department of Commerce,

CHATRMAN ROPER: I am thinking of the final situation.

GENERAL J ) YHNSON

as

I have never given any thought to ite
CHATRMAN ROPER: You can see how that would keep this work in a state

so that there would not be confusion and stepping on toes and
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duplication in personnel and perhaps in expenditures, I
Just throw that out as something we might be thinking about.

GENERAL JOHNSON: Will you state it again?

CHAIRMAN ROPER: We have a Bureau of Foreign and Domestic Commerce. The
Domestic Commerce part of the Bureau has never been, in my
opinion, adequately developed. We have given far more atten-
tion to Fo?eign Commerce, Do you see the point?

GENERAL JOHNSON: Yes, I see it,

CHAIRMAN ROPER: Now, if an important segment of this work is to drop
into the Department of (ommerce, then this gives an oppore
tunity of organizing the Bureau of Domestlc Commerce and
would enable the Department, it seems to me, to develop a
very weak cog in the Department as I see it. MNr. Hoover and
all concerned, as you know, generally looked primarily to the
Foreign Commerce, It just looks to me that there is a very
interesting field there,

The next item is discussion of the need of financing
small manufacturers, Chairman March wanted to say something
on that.

COMMISSIONER MARCE: I have had a great many complaints about smell manu-
facturers not being able to get any money. They cannot get
it from banks and it is very hard to get it from the ReFeCe
One concern had orders by the thousand that they could not
fill, There a}e two reasons why they cannot finance themSQIVeg
one is the codes.. The paper people provided that they would not

give longer than thirty days?! credit. I believe that before
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they were giving six months to a year credit. Then the
labor question comes in and they ﬁave to pay more for their
labor and the hours are shorter and some of them say they
will just have to close up. A

GENERAL JOHNSON: They have orders on the books?

COMMISSIONER MARCH: Yes, they have.

GENERAL JOHNSON: Why don't they get the money from the banks?

CEHAIRMAN ROPER: The banlis dont!t seem fo back theme, One firm told
me this morning they would have to close down if they didn't
get a loan, It seems to me the financing of these organiza-~
tions has a great deal to do with the success of the (odes,

GENERAL JOHNSON: That is a very, very critical situation.

COMMISSIONER MARCH: It is really pathetic for manufacturers to be
required to close down through no fault of their own,.

DIRECTOR DOUGLAS: 1Isn't it in essence that the Govermnment be asked to
finance the deficit of the manufacturers?

COMMISSIONER MARCH: That is what they were going to do, but it seems
difficult to get it done,

DIRECTOR DOUGLAS: That is whal they are asking the Govermnment to do.
They are operating at a loss, so the Government is asked to
finance the deficit,

COMMISSIONER MARCH: Oh, no, if they took these orders and filled them
there would be a profit on these orders,

SECRETARY PERKINS: Bub they have been operating on a loss.

COMMISSIONER MARCH: But they havedplenty of collateral to put up.

DIRECTOR DOUGIAS: If that be true, I think there is a pretty good reasc:

for the protection of credit in certain greas and to have
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a deposit ingurance fund that goes into effect on the 1lst
day of January. A good many banks——a good many thousand
banks—~are not in a position where fhey can qualify so they
are not extending any credit.

GENERAL JOHNSON: That is one of the most serious things we are up
against.

COMMISSIONER MARCH: It is the worst thing we are up against.

DIRECTOR DOUGLAS: I feel that if the Govermment steps into the field of
financing manufacturers, we won't know exactly where we are
éoing. I think it is a mistake personally, but if it is
going to be done, I think we ought to have our eyes opene

GENERAL JOHNSON: I think there is already mechanism like that being set
up to do some of thoselthings.

DIRECTOR DOUGLAS: What is the agency?

COMMISSIONER MARCH: The R.f.c.

DIREGTOR DOUGLAS: What sort of manufacturers would the R.F.C. finance?

COMMISSIONER MARCH: Those that could nbt be financed by the banks.

DIRECTOR DOUGLAS: I think there is no authority for the R.F.C. to extend
such credit. What they have attempted to do is to loan money
to banks at a certain raté of interest and let the banks extend
that to manufacturers. |

GENERAL JOHNSON: The way it was announced in the press was that the R.¥.C.
was going to set up a bank which was going to extend credit to
manufacturers.

DIRECTOR DOUGLAS: I don't think that has been done, and I don't think it

is going to he done.
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COMMISSIONER MARCH: The law provides that they can loan to banlks,
loaning companies or trust companies. They put these loans
through loan or trust companies or banks and then the R.F.C.
takes them.

DIRECTOR DOUGLAS: I am sure that has not been started.

COMMISSIONER MARCH: Did you see the rules the R.F.C. adopted to that
effect?

DIRECTOR TQUGLAS: I saw the newspaper report.

COMMISSIORER MARCH: I saw the rules,

JUDGE STEPHENS: We have been meking a very thorough investigation as
to the possibility of setting up a National Bank in which
the R.F.C. will take control of all the stock, for the pur-
pose of discounting paper directly, making loans on cotton and
purchasing gold; but I have boen unable to convinece myself
that the legal setup authorizes it. It has not come to a
csnelusgicn T am sure, It is still under study.

CHAIRMAN FO-°FR: I am sure this matter is Dbeing given thought.

No. 7 on the agenda is about the classification of per=
gonnel. Do you wish to meke a report on that today?

MR. BROWN: <isie is nct ruch of a repdrt to meke, Mr, Peck has
clagaafied mese of our personnel and I believe he expects
tne remainder will be completed by October 16. We have been
waiting for an Executive Order before this can go into effect.
We expect it will go into effect on October 16.

CHAIRMAN ROPER: No., 8--(General, in your absence, this gquestion came
up~—1 believe I raised it myself--as %o what this large

group of business men that we consider officers could do by
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way of assisting in creating support, public sentiment and
public opinion in connection with our program. It seems to
me that when you get your enforcement worked out it might be
well to get the business men who are in accord with us to take
hold of it in a very definite manner. -

GENERAL JOHNSON: I am sure that as far as those men down in the
Industrial Advisory Board are concerned they all will,

CHAIRMAN ROPER: This is a group of 50. ' I think they might, by being'
so well distributed over the United States, give great mworal
support to the Administration,

Between meetings of the Board the Chairman has approved,
subject to your approval, 19 appointments to be added to
General Johnson's personnel,  There are no large salaries
involved, the largest being $3600 to Charles H. . Winship, Jr.,
Liaison Officer, and $3420 to Joseph Earnest Briscoe, .
Assistant to Deputy Administrator. The others range from
$2400 down to $972. Will you approve of the action?

JUDGE STEPHENS: I move that it be approved. (See Appendix B)

COMMISSIONER MARCH: I second the motion.

CHATRMAN ROPER: Ali in favor say "iAye"; it is so approved.

Is there anything else to be brought up?

SECRETARY PERKINS:- I would like once more to make inquiry about the
collection of statistical information which I think we dig-
cussed at one time, and at that time I represented my view
that it would be both cheaper and better to have the necessary

information with regard to code conditions and code compliance
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on hours and wages as resulting from the code collected
through the uswal channels rather than having a separate
inguiry made, and I wonder if any final action has been
talkken on it. I have just learned today of another situation
vhere it is proposed in the Emergency Relief Agministration to
malke a very large and elaborate study of unemployment, which
I now learn they have been planning for sometime: We, in
the Department of Labor, have been spending quite amlot of
time and thought on this and expected to invite their co-~
operation when we got through; but I find they have taken
somebody on their payroll to do the same thing. I know there
has been discussion of the collection of statistical material
through :the WRA, and I think it was the result of a question~
naire that was to be digtributed by letter carriers. That is
exactly the worlt the Department of Labor has done for years,
and it could enlarge itself on a temporary basis to do some
extra worlk if there is an extra item needed--an extra cover-
ages

GENERAL JCHiISON: As I understand this resolution about gathering
statistical information, I thinlt we have done everything fhat
everybody wanted.

SECRETARY PIRKINS:. You are collecting it; why not let the Department of
Labor collect it?

GEVERAL JOMHJISOH: As I recall the resolution it was to be done by the
TRA so that there ﬁould be no duplication.

SECRETARY PERKINS: The questionnaire is all right so far as I lmow.

GENERAL JOHiTSON: I found last night that you had written me a letter.
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DR. DICXINSCOi: I thouglt that matter of the gquestionnaire had been
settled. I thinl: that was ayroved by Dr. ILubin. -

SECRETARY PERKINS: The questionnaire was all right.

DR. DIEKINSCE: The Central Sté.tistical Board appointed a Committee
of wiich Dr. Imbin was a member. They threshed the thing
around for several days and my impression from talking with
Lubin was that the whole thing had been settled.

SECRETARY PERKINS: I thinlk he would have no objection to the qu_estion—r
naire. The quéstion I am raising is whether or not thege
statistics should be collected by the permanent Department of
the Government which hag been handling the matter in the past.

GENERAL JOHISOW: I gave instructionsg that the guestiomnaire was to be
sent over to the Board.

SECRETARY PERKINS: The questionnaire ig all right. I think we may be
getting into a serious sitvation if w;e do not use the perman—
ent Govern_ment.

uR. BROWN: We are only sending out the questionnaire; we do not propose
to compile it.

SECRETARY PERKINS: You are sending it out and the returns will come Ato
you.

MR. BROWIT: Iio, to the Bureau of the Census.

SECRETARY PERIINS: We have a mandate from Congress to collect thig Xkind
of information year in and year out whether the Census Byreau
does it or not. We can expand it or we can malke iti a smaller
coveragze. It seems ’;o me it would be a mistale to ask the

Bureau of the Census to do what we are sunposed to do.
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DR, DICKINSON: Thoe material collected weould still have tc be tabulated
by the Census, because they have the machines for that kind of -
work, It gzoes to them simply for purposes of tabulation in the
game Way 1t woenld go if the questionnaires had been sent out by
Dr, Lubin himselfs

SECRETARY PERKINS: Would it nct be a good idea to collect all informas-
tion through the permanent institutions of Government in order
to build up the permanent service so it is more adequate and
also to keep the psychelogy of the public in the same habit
of reporting to one agency of Govermment and not to many?

CHAIRMAN ROPER: Vhy not turn that over to Dr. ILubin and Dr, Dickinson?

SECRETARY PERKXINS: I am merely raising it as a question whether or not
we should not try to the very last item to msec the permament’
agencies of Government.

CHAIRMAW ROPER: Of course we are doing that in the Census.

SECRETARY PERKINS: Congress has passed a law‘in which it lays upon the
Department of Labor the responsibility of collecting statistics
concerning Wages, hours ond other working conditions. That is
the proper duty of the Bureau of Labor Statistics of-the De-
partment of Labors I naturally wish to see that Department
strengthened by every experience--every worthwhile experience—-
which it can have, It would have tc be temporarily enlarged
in order to do this larger coverage. I do not want the manu-
facturers to get into the habit of reporting to the Department
of the Censuse -

GENERAL JOHNSON: Does not the Department of the Census gather informa-

tion on manufacturing?
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SECRETARY PERKINS: Once in two years they take é census éf Al
facturers which is somewhat different from our report on
hours and wages.

DR, DICKINSON: They were to perform this additional function because
they have the machines for tabulating this materiale

ZCRETARY PERKINS: If you will refer that to Dr. Dickinson and me I,
think we can work it out.

GENWERAL JOHNSQM: This was merely a sporadic survey.

CHAIRMAXN ROPER: If there is nothing else, the Board will stand ad-
journed, subject to call.

The meeting adjourned at 4:15.
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APPENDIX A

October 9, 1933

Honorable John Dickinson
Secretary, National Recovery Beard
Washington, D. C.

Dear

Secretary Dickinson,

The Price Policy Committee herewith submits the attached report on

the Minimum Price Pixing clause in the Proposed Retail Code.

Sincerely yours,
Price Policy Committee
Alexander Sachs, Chairman
by S. M. Dubrul, Secretary
October 9, 1933
Price Policy Committee

National Recovery Board

SUBJECT: Price Fixing Clause in the Retail Code.

1.

3e

The Price Policy Committee which was appointed by the National Recovery
Board has been considering the problems assigned to it at great length
with particular reference to the guestion of the policy which the Ad-
ministration should adopt with respect to the minimum price clause in
the Retail Code submitted by the Deputy Administrator to the Adminis-
trator under date of September 30th. This clause reads as shown in
Appendix A, herewlth attached.

This clause is a direct form of minimum price fixing. It is not option-
al for the retailer, except for purposes of disposing of surplus stocks,
etc., to price his goods at less than invoice cost plus 10%.

The retail trade has maintained that this clause should not be looked

upon as "price~fixing" but only'as a means of reducing the loss-leader
evil, It is the feeling of the retail trade that such a limitation on
selling price is required to abate this evil which, according to them,
has contributed seriously to the demoralization of the retail trade in
the period of the depression.

As we understand it, the loss-leader is an article, the price of which
is deliberately reduced helow the prevailing price of the same article
in other stores in the same area, with the intention of creating an im-
pression that all other goods in the store are equally attractively
priced, and that the losses on the leader will be recouped out of sales
of other items with higher mark-ups which will be purchased by customers
attracted to the store by the loss-leaders,



ihile the loss~leader, as above defined, is an admitted evil, we queg-
tion the wisdom of sanctioning minimum price fixing as a proper method
to be employed in reducing it for the following reasons:

L.

We feel that the provision ag stabed would leave the small inde-
pendent retailer at a serious disadvanitage compared to his larger
competitors. In other words, the benefits which the small re-
tailers expect would result for them under this provision appear
to be largely imaginary, since under this provision large stores
enjoying more favorable discounts than small stores could still
run loss-leaders at prices within the terms of the code to the
continued disadvantage of the small stores.

- For this reason we question whether the provisions as herein

stated will go far in the direction of abating the loss-leader
evil,

This Committee objects seriocusly to the clause in its present
form on the ground that it introduces the principle of minimum
price fixing in that form which seems the most likely to develop
into extensive price fixing in all lines of industry,--namely,
the form of a percentage of mark-up. The dangers, both economic
and social, inherent in price fixing of any kind are great and
should be rescorted to, if at all, only where an important public
end is to be achieved and where no other means is at hand to

deal with the problem. It is particularly important at the
present time to avoild those forms of price fixing which will tend
to produce results inconsistent with the ends of the recovery
program and likely to defeat its effectiveness. The recovery
Program requires the restoration of a normal volume of operations
above all else and should avoid efforts by means of price fixing
to maintain prices above a decent minimum level since such prices
necessarily introduce additional rigidities into our economy and
impede the difficult process of adjustment which is needed to pro-
duce the increase in volume upon which recovery depends. This is
particularly true if price fixing is permitted at all stages in
the economic process, including both manufacturing and wholesale
and retail distribution. As we understand it, the original in-
tention of the N.R.A. was to prevent competition at the expense
of labor or through the waste of natural resources, and to elim-
inate destructive competitive practices in order to increase the
effectiveness and soundness of competition. We are convinced
that these ends can be achieved by direct specific code provisions
without resorting to gemeral price provisions which might abate
these specific evils but would also interfere with the social
benefits of regulated competition in the interests of greater in-
dustrial efficiency. We also feel that the burden of administer-
ing the codes will be tremendously reduced if they are so framed
as to place well-founded reliance upon such regulated competition.

The establishment in the retail code of a minimum price fixing
provision in the form proposed will also establish a precedent
which will make it difficult, if not virtually impossible, to
prevent the inclusion of similar provisions in future codes,
or to avoid the interpretation of the "selling-below-cost!
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6.
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clauses in codes zlready approved'so as to make them essen-
tially minimum price formulae. The rigidity already referred
to @s objectionable will inevitably ensue if the minimum prices
established in each separate code are allowed to be pyramided
at each stage of the ‘economic process. —

C. In the third place, your Committee believes that the form vhich
the minimum price~fixing provision of the retail code adopts,
nemely a percentage of mark-up, is objectionable. Once the prin~
ciple of a percentage of mark—up is admitted, it becomes difficult
to control the zmount of the percentage agesinst the inevitable and
repeated attempts which are bound to be made to increase it. Your
Committee is convinced that this merk-up will prove disappointing’
in practice to its proponents in that it will not produce a stzble
and efficient system of distribution. It is likely to lead to a
situation, therefore, where this disappointment, plus the genuine
need for further correction of evils vill take the form of pressure
for a constantly higher percentage of mark-up. We have had abundant
experience with the tariff to illustrate the evils of this sort of
development.

The Committee feels that the fact that the retail trade desires this
clause and has brought and is bringing so much pressure for its adoption
constitutes no valid argument for the inclusion of the price mark-up clause
in the code. The Committee has been pressed with arguments that retailers
will not be satisfied with anything less than this provision and that
responsibility for the failure of the provision to correct the evils at
which it is directed rests, consequently, entirely upon them. It has

also been brought to the attention of the committee that the 10 percent
mark-up granted in this case is far less price protection than has
apparently been granted already in many manufacturing codes, and that

the retailers consequently are entitled in fairness to such small pro-
tection as they request.

These arguments appear to us to be based entirely on expediency rather
than valid considerations of broad public policy. The changes which

the codes are introducing into our economic structure are of such far—
reaching importance that we cannot a2fford to adopt provisions on the
ground of expediency if those provisions do not meet the test of economic
soundness.

Your Committee, therefore, recommends the rejection of the loss limitation
clause of the retail code a2s it now stands,

7. Your Committee feels that there is a method of dealing directly with

the loss-leader evil which is not open to the objection urged
above, and which will be very much more effective for the
protection of small retailers, Your Committee believes that the
loss~leader evil should be dealt with, if at all, by a clause
aimed directly at the evil and with emphasis upon the intent of
seller. We suggest, therefore, that the clause set forth below
be substituted for the clause now under consideration., This
substitute is drafted in such a way as to prohibit the deliberate
reduction of prices on goods with the intention of creating a
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false impression in the minds of the public with respect to prices on other
articles sold by the same merchant and at the same time permits the
maintenance of efficient forms of retail competition. Such a provision

is no more difficult of enforcement than the provision now in the retail
code or than a host of other provisions already approved in previous

codes. The substitute provision recommended by your Committee is as
follows:

ARTICLE VIII
LOSS LEADER FROVISION

Section 1. Loss~leader provision.

The use of "loss-leaders' is an unfair method of competition. Except as
hereinafter provided, sales of items at less than the lower of invoice or-
replacement cost, without dedvucting any guantity discounts, cumulative,
retroactive or other special discounts, or rebates, not extended and given
to the trade generally, shall be prima facie evidence of the use of loss—
leaders.  In any case that a member of the industry is charged with the
alleged violation of this section, the burden of proof rests upon him, the
vendor, to show that such sales below invoice or replacement cost, whichever
is lower, did not involve the use of loss—leaders.

Section 2. Exceptions.

(a) Notwithstanding the provisions of the preceding Section, selling under .
the following conditions shall not be regarded as the use of loss—leaders:
merchandise sold as bona fide clearance, if advertised, marked, and sold as
such; highly perishable merchandise which must be promptly sold in order to
forestall lossy imperfect or actually damaged merchandise, or bona fide dis-
continmued lines of merchandise, if advertised, marked, and sold as such; mer—
chandise sold upon the complete final liguidation of any business; merchandise
sold in ocuantity on contract to public carriers, departments of government hos-
pitals, schools and colleges, clubs, hotels, and other institutions, not for
resale and not for redistribution to individuals; and merchandise sold or donated
for charitable purposes or to unemployment relief agencies.

(b) DNothing in the provisions of the preceding Section shall be construed

to prevent bona fide farmers! or consumers' associations engaged in purchasing
supplies and equipment for their membership from making patronage refunds

to their membership.

(c) Where a bona fide premium or certificate representing a share in a
premium is given away with any article the base upon which the invoice or
replacement cost of the article is calculsted shall include the cost of the
premium or share thereof.
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October 9, 1933

Honorable John Dickinson
Secretary, National Recovery Boart
Washington, D. C.

Dear Secretary Dickinson,

At the request of General Johnson, the Price Policy Committee
has prepared the attached memorandum of criticism and suggestions on
the Resale Price Maintenance clause in the proposed Retail Drug Code.

Sincerely yours,

Price Policy Committee
Alexander Sachs, Chairman

by
S. M. DuBrul, Secrestary

October 92, 1933
TO: WATIONAL RECOVERY BOARD

FRCM: PRICE POLICY COMMITIEE

SUBJECT: RESALE PRICE MAINTENAWCE CLAUSE IN RETAIL DRUG CODE

l. The Retail Drug Code contains a prohibition against the sale of
standard trade-marked drug products at less than its retail price set
by mamufacturers minus 21%, with certain provisions for the protection
of the retailer in the disposal of excessive stockss The Retail Drug
Stores recuest this provision to minimize losses on such branded or
trade-marked articles which are the favorite "loss leaders" in the
Retail Drug trade.

2« This ig a form of concealed resale price maintenance which your
Committee rejects entirely unlegs made open and above board. If we
are to allow manufacturers to maintain advertised retail prices or
retail prices marked on the carton, the maintained price shodld be
the stated price and not a wariable price fluctuating within a range
of 21% of the stated price. We would insist first, then, that the
21% provision be entirely deleted before the clause as a whole merits
serious consideration.
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3e While not desiring at this time eitl:er to subsecribe to, nor to
disapprove of, retail price maintenance in principle, this Committee
admits that retail price maintenance does not present the same economi-
cally objectionable features as the minimum markup provisions of the
general Retail Trade Code.

4. So long as price competition betveen competitive products remains
entirely free and unrestricted, retail price maintenance may have a
tendency to stabilize the price structure in the public interest and
also reduce the use of trade-marited articles as "loss leaders."

5. The argument that resale price maintenance will increase distribu-
tion expenses has considerable weight. However, the Committee feels
that in most cases the competition of lower priced competitive products
will have the effect of preventing uneconomic increases in the prices
of articles sold at resale prices fixed by the manufacturers.

6. Resale price maintenance is already widely practiced by manufactur-
ers operating their owan retail cutlets. The proposed Retail Drug Code
merely extends this same privilege to mamufacturers selling through
independently owned stores, provided they assume the same responsibility
for keeping the retail inventories of their products balanced with their
current demand as manufacturers selling through their own stores must
assume. This might have a wholesome effect on the retail trade gener-
ally, since it would contribute to the solution of one of the most
difficult problems in retailing, namely, overstocks which must be
"dumped" to be moved.

7¢ This Committee feels that it would not be against the public
interest to approve an experimental resale price maintenance clause

in the Retail Drug Code, provided it clearly brought out the standard
quality of the branded products. ¥We would suggest that 2 clause along
the following lines be substituted for the present clause in the
Retail Drug Code:

It shall be an unfair method of competition for any retailer of
any division of the retail trade to sell standard trade-marked
drug products, as hereinafter defined, at less than the minimum
price or prices determined and advertised by the manufacturer to
the trade and public or indicated on the goods, their packages

or containers, so long as the manufacturer of the article main-
tains an open offer to re-purchase on demand by the retailer any
undamaged stocks at the retailer's cost thereof. The failure of
the mamufacturer to repurchase such goods on demand shall release
all retailers from the responsibility for maintaining the mininum
prices set by the mamufacturer and the articles may be repriced
by the retailers, subject only to the limitations of Article VIII
above.
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"Standard trade-marked drug products" as used in this section
mean only proprietary products of a medicinal or cosmetic nature
and related branded preparations or appliances used in the treat-
ment or prevention of disease, or for personal hygiene, and so
trade-marked, trade named, branded, or advertised as to be

readily identified by the consumer, which conform to grades and/or
standards established therefor by the United States Bureau of
Standards and/or the United States Pure Food and Drug Administra-
tion, and which are marked on the immediate container thereof in
such manner as may be prescribed by the above institutions, and
advertised in conformity therewith; provided further that if the
manufacturer of such a product shall so change the product as to
lower its grade and/or standard as above established, and con-
tinues the use of the brand or trade name under which the product
was previously sold, it shall cease to be a '"standard trade-marked
drug product" within the meaning of this section.

8. This proposed substitute eliminates the 21% discount from the mamu-
facturers' resale price, but still permits the manufacturer to establish
a price range for his product to allow for the differences in service
rendered by different stores, if he so desires.

It also limits the privilege of resale price maintenance only to
products of manufacturers who conform to the standards of quality
determined by governmental agencies in the light of the best public
interest. In this way, it will become an honor to be able to maintain
resale prices in the drug field and should contribute to the current
effort to eliminate many worthless products in this field.
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APPENDIX B

NATIONAL RECOVERY ADMINISTRATION PERSONNEL JOURNAL

Names

Briscoe, Joseph L.
Powers, J. Ns

Kuhn, Fentress He.
Turner, Evelyne H.

Winship, Charles H.Jr.

Givens, Dorothy E.
Beard, Kirke
Kausch, Ernest F.

Thompson, Christine A.

Vlaite, Grace M.
Long, William M.
Dick, John L.
Muilenburg, Paul L.
Miller, Camille
Allen, Effie G.
Brown, Yaeger
Lindsay, CGrace M.
Shuman, Reva
Watson, Jeanette T.

Wos. 47-49
covering 19 names

Position

Asst. to Dept. Adm.
Asst. to Dept. Adm.
Code Analyst

Legal Steno.
Liaison Officer
Statistical Computer
Newspaper Clipper
Steno.

F'ile Clk-Typist
Steno.

Typist

Messenger

Megsenger
Sec'!y-Research Asst.
Statistical Steno.
Steno.

Steno.

Steno.

Steno.

Bureau, Div.,

Salary or office Effective
$3420 A. D. Whiteside 10/2/33
2400 Philip C. Kemp 9/27/33
1800 Res. & Planning 9/15/33
1620 Blackwell Smith 9/26/33
3600 W. H. Davis 9/20/33
1400 Res. & Planning 10/2/33
1320 Press Intelligence 9/25/33
1296 Corres. Division 9/29/33
1296 C. €. Williams 9/30/33
1296 Malcolm Muir 9/29/33
1140 Corres. Division 10/3/33
972 Res. & Planning 9/28/33
972 Recep. & Info.Div. 9/29/33
2050 Leo Wolman 9/5/33
1458 Res. & Planning 9/29/ 33
1296 Malcolm Muir 9/30/33
1296 Corres. Division 9/28/33
1296 Steno. Pool 9/28/33
1296 Steno. Pool 9/29/33
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