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JURISDICTION

On September 2, 2014 appellant, through counsel, filed a timely application for review
from a March 12, 2014 merit decision and an August 15, 2014 nonmerit decision of the Office of
Workers” Compensation Programs (OWCP). Pursuant to the Federal Employees’ Compensation
Act' (FECA) and 20 C.F.R. §§ 501.2(c) and 501.3, the Board has jurisdiction over the merits of
this case.

ISSUES

The issues are: (1) whether OWCP properly denied appellant’s claim for wage-loss
compensation for the period February 10, 2010 through January 15, 2011; and (2) whether it
properly denied appellant’s request for further merit review of his claim pursuant to 5 U.S.C.
§ 8128(a).

15U.S.C. § 8101 et seq.



FACTUAL HISTORY

On February 11, 2010 appellant, then a 54-year-old police officer, filed a traumatic injury
claim (Form CA-1) alleging that on February 10, 2010 he slipped on ice while exiting a squad
car and twisted his left knee. OWCP accepted his claim for sprain of the medial collateral
ligament of the left knee on April 21, 2010. On January 26, 2011 it accepted an additional
condition of a tear of the medial meniscus of the left knee.

In a note dated February 24, 2010, Dr. Daniel T. Weber, a Board-certified orthopedic
surgeon, stated that appellant could return to work as of the next day with sedentary work
restrictions. He reiterated these restrictions in a note dated March 24, 2010, and stated that
appellant should be limited to walking or standing for no more than 30 minutes per day and
allowed to elevate his left leg.

On August 20, 2010 Dr. Weber stated that, until appellant had arthroscopic surgery, he
would maintain his sedentary work restriction. In a narrative report dated September 24, 2010,
he again reiterated that appellant’s diagnosis was internal derangement of the left knee and that
appellant could only perform sedentary work until surgery.

In an attending physician’s report dated January 13, 2011, Dr. Weber diagnosed a left
medial meniscus tear. He recommended surgery pending authorization from OWCP. Dr. Weber
stated that appellant had been able to resume sedentary work on February 24, 2010.

Appellant stopped work on January 19, 2011 and returned on February 9, 2011. He
stopped work again on May 28, 2011. A review of appellant’s compensation history reveals that
he was paid for intermittent disability between January 19, 2011 and April 13, 2012.

On January 20, 2011 Dr. Weber performed a left knee arthroscopy with a partial medial
meniscectomy and a patellofemoral abrasion arthroplasty. There were no complications.

On February 14, 2011 appellant filed a claim for intermittent leave without pay from
February 10, 2010 through January 15,2011. He submitted time analysis forms dated
February 17, 2011, in which he claimed eight intermittent hours of leave without pay for June 6,
26, 27, 29, and 30, 2010; August 6, 2, 23, 24, 25, and 26, 2010; September 9, 10, 11, and 24,
2010; October 3 and 5, 2010; and January 10, 11, and 19, 2011. Appellant claimed three hours
of leave without pay for June 28 and October 4, 2010. He claimed four hours of leave without
pay for August 6 and 8, September 12, and October 2, 2010. Appellant claimed six hours of
leave without pay for January 7, 2011.

By letter dated February 16, 2011, a representative of the employing establishment asked
Dr. Weber to advise as to appellant’s disability on dates between June 6, 2010 and
January 11, 2011.

By letter dated February 21, 2012, OWCP advised appellant that the evidence of record
was insufficient to support his claim for wage-loss compensation due to disability. It noted that
he had been released to sedentary work following his injury, and that there was no evidence of
record that the employing establishment sent him home due to lack of sedentary work. OWCP
afforded appellant 30 days to submit additional information.



Appellant elected to receive retirement benefits in lieu of FECA benefits effective
October 22, 2012.

By decision dated October 19, 2012, OWCP denied appellant’s claim for intermittent
wage-loss compensation for the period from February 10, 2010 through January 15, 2011. It
found that the medical evidence was insufficient to support intermittent disability on these dates.

On October 22, 2012 appellant, through counsel, requested a telephonic hearing before an
OWCP hearing representative.

A hearing was held on December 18, 2013. At the hearing, appellant testified that, when
he had to move around at his job, his knee would swell, and his physician had advised him to put
ice on it and keep it immobilized until the swelling abated. He stated that he did not see his
physician every time this occurred, and that when it occurred, it would improve within a day or
two. Appellant stated that, in addition to his left knee, his right knee also began to hurt, and that
he told this to Dr. Weber. He testified that both his left and right knee had been approved under
this file. The hearing representative stated that OWCP had not approved a right knee injury
under this file. Counsel noted that appellant had been paid wage-loss compensation under this
claim for disability after surgery on his right knee in 2012. He also noted that OWCP had paid
for appellant’s right knee surgery. The hearing representative stated that there was no formal
authorization for right knee surgery and that a right knee condition had not been accepted in this
case. Appellant noted that he was off work for the dates in question due to both of his knees. He
also stated that he did not take partial days off. The hearing representative noted that appellant’s
time analysis forms stated that he claimed less than eight hours for certain workdays, and that it
was unclear whether he worked the rest of the day on these dates. He advised appellant that he
needed to submit medical evidence supporting specific dates of disability and held the record
open for 30 days for submission of additional evidence.

On March 12, 2014 the hearing representative affirmed the decision of October 19, 2012.
He noted that a right knee condition was not approved, and that a review of the case file revealed
that a right knee surgery may have been erroneously paid by OWCP. The hearing representative
found that no medical evidence had been submitted discussing appellant’s claimed intermittent
disability between February 10, 2010 and January 15, 2011.

By letter received on June 26, 2014, appellant, through counsel, requested
reconsideration of OWCP’s March 12, 2014 decision.

With his request for reconsideration, appellant attached a report from Dr. Scott Cordes, a
Board-certified orthopedic surgeon, dated April 8, 2014. Dr. Cordes reviewed the history of
appellant’s injury, noting that appellant underwent total knee replacements in October and
December 2012. He stated that appellant’s left knee injury caused progressive osteoarthritic
deterioration due to prolonged limping and favoring of the left knee. Appellant also resubmitted
a functional capacity evaluation dated May 3, 2011 and signed by an occupational therapist.

By decision dated August 15, 2014, OWCP denied appellant’s request for reconsideration
without reviewing the merits of his case. It found that Dr. Cordes’ report was irrelevant, as it did
not address the period of disability from February 10, 2010 through January 15, 2011.



LEGAL PRECEDENT -- ISSUE 1

Under FECA, the term disability means the incapacity, because of an employment injury,
to earn the wages that the employee was receiving at the time of injury.? Disability is thus not
synonymous with physical impairment, which may or may not result in incapacity to earn wages.
An employee who has a physical impairment causally related to a federal employment injury, but
who nevertheless has the capacity to earn the wages he or she was receiving at the time of injury,
has no disability as that term is used in FECA.> Whether a particular injury causes an employee
disability for employment is a medical issue which must be resolved by competent medical
evidence.* Whether a particular injury causes an employee to be disabled for work and the
duration of that disability, are medical issues that must be proved by a preponderance of the
reliable, probative, and substantial medical evidence.’

For each period of disability claimed, the employee has the burden of establishing that he
or she was disabled for work as a result of the accepted employment injury.® The Board will not
require OWCP to pay compensation for disability in the absence of medical evidence directly
addressing the specific dates of disability for which compensation is claimed. To do so, would
essentially allow an employee to self-certify his or her disability and entitlement to
compensation.’

The medical evidence required to establish a causal relationship, generally, is rationalized
medical opinion evidence.> The opinion of the physician must be based on a complete factual
and medical background of the employee, must be one of reasonable certainty, and must be
supported by medical rationale explaining the nature of the relationship between the diagnosed
condition and the specific employment factors identified by the employee.®

ANALYSIS -- ISSUE 1

OWCP accepted that appellant sustained a sprain of the left medial collateral ligament of
the left knee and a tear of the medial meniscus of the left knee as a result of a traumatic incident
on February 10, 2010. Appellant claimed that he was disabled for intermittent dates from
February 10, 2010 through January 15,2011. OWCP denied his claim by decision dated
October 19, 2012. A hearing representative affirmed this decision on March 12, 2014.
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Appellant has the burden of establishing by the weight of the substantial, reliable, and probative
evidence that he was disabled for work for the claimed period due to his accepted injuries.™

In a note dated February 24, 2010, Dr. Weber stated that appellant could return to work
as of the next day with sedentary work restrictions. He reiterated these restrictions in a note
dated March 24, 2010, and stated that appellant should be limited to walking or standing for no
more than 30 minutes per day and allowed to elevate his leg. On August 20, 2010 Dr. Weber
stated that, until appellant had arthroscopic surgery, he would maintain his sedentary work
restriction. In an attending physician’s report dated January 13, 2011, he diagnosed appellant
with a left medial meniscus tear. Dr. Weber recommended surgery pending approval from
OWCP. He stated that appellant had been able to resume sedentary work on February 24, 2010.

Dr. Weber did not address specific dates of disability in any of his reports. He advised
that appellant could work with sedentary restrictions as early as February 24, 2010. Dr. Weber
did not explain how or why the accepted injuries disabled appellant from work for the dates
claimed. Hence, his notes and medical reports lack both rationale and particularity for the dates
of disability claimed. Similarly, the remaining medical reports of record do not address any
specific dates of disability. As such, these reports are of diminished probative value on the issue
of whether appellant was disabled intermittently between February 10, 2010 and
January 15, 2011."

The Board has however long recognized that, under section 8103 of FECA,* payment of
expenses incidental to the securing of medical services encompasses payment for loss of wages
incurred while obtaining medical treatment. An employee is entitled to disability compensation
for loss of wages incidental to treatment for an employment injury.** OWCP’s Federal (FECA)
Procedure Manual,** provides that, in general, no more than four hours of compensation or
continuation of pay should be allowed for routine medical appointments.

Appellant testified at his hearing that his left knee and subsequently his right knee would
swell, and that he had been told by a physician to stay off the knee if this occurred. He explained
that he would then stay off the knee and ice it, and in a day or two the knee would improve.
Appellant stated that he did not go to a physician each time this occurred. A review of the record
does indicate that, of the dates of disability he claimed, he did seek medical treatment from
Dr. Weber on September 24, 2010. The medical evidence supports that appellant received
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treatment for his left knee accepted condition on this date and should be granted up to four hours
of compensation for his wage-loss incidental to such treatment on this date.™

OWCP advised appellant by letter dated February 21, 2012 of the evidence needed to
establish his claim, including a physician’s opinion as to why his accepted injuries would disable
him for work intermittently between February 10, 2010 and January 15, 2011. At the telephonic
hearing held on December 18, 2013, the hearing representative advised appellant of the evidence
needed to establish his claim. Appellant did not submit such evidence. He provided no
rationalized reports addressing any other specific dates of disability between February 10, 2010
and January 15, 2011.

Appellant may submit new evidence or argument with a written request for
reconsideration to OWCP within one year of this merit decision, pursuant to 5 U.S.C. § 8128(a)
and 20 C.F.R. 88§ 10.605 through 10.607.

LEGAL PRECEDENT -- ISSUE 2

To require OWCP to reopen a case for merit review under section 8128(a), OWCP’s
regulations provide that the evidence or argument submitted by a claimant must: (1) show that
OWCP erroneously applied or interpreted a specific point of law; (2) advance a relevant legal
argument not previously considered by OWCP; or (3) constitute relevant and pertinent new
evidence not previously considered by OWCP.*® Section 10.608(b) of OWCP’s regulations
provide that when an application for reconsideration does not meet at least one of the three
requirements enumerated under section 10.606(b)(2), OWCP will deny the application for
reconsideration without reopening the case for a review on the merits.*’

The Board has found that evidence that repeats or duplicates evidence already in the case
record has no evidentiary value.** The Board also has held that the submission of evidence
which does not address the particular issue involved does not constitute a basis for reopening a
case.’® While the reopening of a case may be predicated solely on a legal premise not previously
considered, such reopening is not required where the legal contention does not have a reasonable
color of validity.?
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ANALYSIS -- ISSUE 2

OWCP issued a March 12, 2014 decision denying appellant’s compensation. On June 26,
2014 appellant requested reconsideration of this decision. OWCP denied his request for
reconsideration on August 15, 2014 without reviewing the merits of his claim.

The issue presented on appeal of the August 15, 2014 decision is whether appellant met
any of the requirements of 20 C.F.R. § 10.606(b)(3), requiring OWCP to reopen the case for
review of the merits of his claim. In his June 26, 2014 request for reconsideration, appellant did
not establish that OWCP erroneously applied or interpreted a specific point of law. He did not
identify a specific point of law or show that it was erroneously interpreted or applied. Thus,
appellant is not entitled to a review of the merits of his claim based on the first and second
above-noted requirements under section 10.606(b)(3).

The relevant issue upon reconsideration was whether appellant had established by
submission of rationalized medical evidence of disability on specific dates between February 10,
2010 and January 15, 2011. A claimant may be entitled to review by submitting new and
relevant evidence. However, appellant did not submit any new and relevant evidence in this
case. With his request, appellant submitted a report from Dr. Cordes dated April 8, 2014.
Dr. Cordes reviewed the history of appellant’s injury, noting that appellant underwent total knee
replacements in October and December 2012. He stated that appellant’s left knee injury caused
progressive osteoarthritic deterioration due to prolonged limping and favoring of the left knee.
Although this report was new, it was not relevant and pertinent to the issue of whether appellant
was disabled from work due to his accepted conditions between February 10, 2010 and
January 15, 2011. Dr. Cordes did not address specific dates of disability in his report. As such,
his report was not relevant and thus insufficient to require a merit review of appellant’s claim.

Appellant also resubmitted a functional capacity evaluation dated May 3, 2011 and
signed by an occupational therapist. As this evidence was previously of record, it did not
constitute a basis for review of the merits of appellant’s claim.*

The Board accordingly finds that appellant did not meet any of the requirements of 20
C.F.R. §10.606(b)(2). Appellant did not show that OWCP erroneously applied or interpreted a
specific point of law, advance a relevant legal argument not previously considered by OWCP, or
submit relevant and pertinent evidence not previously considered. Pursuant to 20 C.F.R.
§ 10.608, OWCP properly denied merit review.

CONCLUSION

The Board finds that OWCP properly denied appellant’s claim for wage-loss
compensation for the period February 10, 2010 through January 15, 2011; except that appellant
is entitled to disability compensation for wage loss during medical treatment on
September 24, 2010. The Board further finds that OWCP properly denied appellant’s request for
review of the merits of his claim pursuant to 5 U.S.C. § 8128(a).

21 Supra at note 14.



ORDER

IT IS HEREBY ORDERED THAT the decisions of the Office of Workers’
Compensation Programs dated August 15 and March 12, 2014 are affirmed as modified.

Issued: February 23, 2015
Washington, DC

Colleen Duffy Kiko, Judge
Employees’ Compensation Appeals Board

Patricia Howard Fitzgerald, Judge
Employees’ Compensation Appeals Board

James A. Haynes, Alternate Judge
Employees’ Compensation Appeals Board



