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JURISDICTION

On February 26, 2013 appellant, through his attorney, filed a timely appeal of the
November 29, 2012 merit decision of the Office of Workers’ Compensation Programs (OWCP)
denying his claim for compensation. Pursuant to the Federal Employees’ Compensation Act*
(FECA) and 20 C.F.R. §8 501.2(c) and 501.3, the Board has jurisdiction over the merits of this
case.

ISSUE

The issue is whether appellant established that he sustained an injury in the performance
of duty on September 28, 2011, as alleged.

On appeal, appellant, through counsel, contends that, while there were elements of an
occupational disease in his claim, appellant’s condition worsened on September 28, 2011 while
he was performing his letter carrier duties and, he sustained a traumatic injury. Counsel also

15U.S.C. § 8101 et seq.



argues that OWCP erred in that it failed to combine this claim with appellant’s occupational
disease claim with regards to the same injury.

FACTUAL HISTORY

On October 4, 2011 appellant, then a 54-year-old letter carrier, filed a traumatic injury
claim alleging that on September 28, 2011, while delivering mail, his left foot below his ankle
started to hurt. He alleged that he sustained tendinitis in left ankle. In an October 4, 2011 letter,
a manager for the employing establishment stated that appellant noted that he did not fall, trip or
slip or recall any traumatic incident while delivering on his route.

In a November 29, 2011 letter, appellant stated that on September 28, 2011, while
delivering mail, he felt pain in his left foot below the ankle to the right side. He did not slip, trip,
fall or twist his ankle. The pain occurred while walking to next delivery and subsided when he
stopped work for a minute or two. Towards the end of the day it returned. Appellant believed
that the injury itself was the result of repetitive daily impact on his ankle due to walking for the
bulk of his workday and having been in his line of work for more than 31 years.

In a November 21, 2011 note, Dr. Bruce Bruskoff, a podiatrist, noted that the onset of
appellant’s pain in his foot was gradual. He diagnosed tibialis posterior dysfunction of the left
foot with pain.

By decision dated December 5, 2011, OWCP denied appellant’s claim as he did not
establish the causal relationship between the diagnosed condition and the accepted employment
incident.

By letter dated May 3, 2012, appellant, through counsel, requested reconsideration and
resubmitted his November 29, 2011 statement. In a February 28, 2012 report, Dr. William J.
O’Brien, 111, an osteopath, noted that appellant was seen for evaluation of injuries he sustained as
a result of an employment-related accident which occurred on September 28, 2011. Appellant
related that he had pain in his left foot for several months, that started sometime in
September 2011, with September 28, 2011 being the date given. Dr. O’Brien diagnosed cystic
changes at the navicular, tenosynovitis of the posterior tibial tendon, difficult walking and left
foot pain. It was his medical opinion to a reasonable degree of medical certainty that appellant
suffered a repetitive work injury to his left foot due to his employment-related job duties.

By decision dated June 25, 2012, OWCP denied modification of the December 5, 2011
decision. It determined that Dr. O’Brien did not explain how walking to the next delivery on
September 28, 2011 caused the left foot condition.

By letter dated August 30, 2012, counsel requested reconsideration and submitted an
August 14, 2012 report by Dr. Michael B. Fischer, an osteopath, who stated that appellant
sustained an employment-related accident on September 28, 2011 when he developed pain in his
left foot and ankle while at work. Appellant indicated that the pain was aggravated by walking
and using steps. Dr. Fischer diagnosed left foot tendinitis/tenosynovitis, left foot pain and left
ankle sprain/strain. He stated that to a reasonable degree of medical certainty appellant’s injuries
were a direct result of the employment-related accident which occurred on September 28, 2011.



Dr. Fischer noted that there was a direct causal relationship between appellant’s symptoms and
his work over the past 31 years. He further opined that appellant sustained repetitive trauma to
his left foot and ankle which became most painful on September 28, 2011.

By decision dated November 29, 2012, OWCP denied modification of its prior decisions.
It found that the report of Dr. Fischer did not establish a direct relationship between an
employment-related accident on September 28, 2011 and appellant’s medical condition. OWCP
noted that Dr. Fischer indicated that there was a direct causal relationship between appellant’s
symptoms and the ongoing work he has been doing for 31 years, which would constitute an
occupational disease.

LEGAL PRECEDENT

OWCP’s regulations define a traumatic injury as a condition of the body caused by a
specific event or incident or series of events or incidents, within a single workday or shift. Such
condition must be caused by external force, including stress or strain, which is identifiable as to
time and place of occurrence and member or function of the body affected.? An employee
seeking benefits under FECA has the burden of establishing the essential elements of his or her
claim, including the fact that the individual is an employee of the United States within the
meaning of FECA, that the claim was timely filed within the applicable time limitation period of
FECA, that an injury was sustained in the performance of duty as alleged and that any disability
and/or specific condition for which compensation is claimed are causally related to the
employment injury. These are the essential elements of each and every compensation claim
regardless of whether the claim is predicated upon a traumatic injury or an occupational disease.’

In order to determine whether an employee actually sustained an injury in the
performance of duty, OWCP begins with an analysis of whether fact of injury has been
established. Generally, fact of injury consists of two components, which must be considered in
conjunction with one another. The first component to be established is that the employee
actually experienced the employment incident or exposure, which is alleged to have occurred.*
In order to meet his or her burden of proof to establish the fact that he or she sustained an injury
in the performance of duty, an employee must submit sufficient evidence to establish that he or
she actuSaIIy experienced the employment injury or exposure at the time, place and in the manner
alleged.

The second component is whether the employment incident caused a personal injury and
generally can be established only by medical evidence.® The medical evidence required to
establish causal relationship is usually rationalized medical evidence. Rationalized medical
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opinion evidence is medical evidence which includes a physician’s rationalized opinion on the
issue of whether there is a causal relationship between the claimant’s diagnosed condition and
the implicated employment factors. The opinion of the physician must be based on a complete
factual and medical background of the claimant, must be one of reasonable medical certainty and
must be supported by medical rationale explaining the nature of the relationship between the
diagnosed condition and the specific employment factors identified by the claimant.’

ANALYSIS

Appellant alleged a traumatic injury during the performance of his federal duties on
September 28, 2011. OWCP denied his claim as he failed to establish a causal relationship
between the injury to his left foot and ankle conditions and his employment activities of
September 28, 2011.

Appellant has not submitted sufficial medical evidence to establish that he sustained a
traumatic injury as a result of his work activities of September 28, 2011. On the contrary, the
medical evidence appears to suggest that any injury to appellant was sustained over a period of
time and was not as the result his performance of employment duties on September 28, 2011.
Dr. Bruskoff noted that the onset of appellant’s tibialis posterior dysfunction in his left foot was
gradual. Dr. O’Brien opined that appellant suffered a repetitive work injury to his left foot due
to his employment-related job duties, but did not limit the cause of the injury to a September 28,
2011 incident. Dr. Fischer opined that appellant’s left foot tendinitis/tenosynovitis, left foot pain
and left ankle sprain/strain were the direct result of the employment-related accident that
occurred on September 28, 2011. However, he failed to describe any notable incident of
September 28, 2011 and he also indicated that the injury was a direct result of appellant’s
ongoing work that he had performed over the past 31 years. The primary difference between a
traumatic injury and an occupational disease is that a traumatic injury must occur within a single
work shift while an occupational disease occurs over more than one work shift.® The evidence
does not establish that appellant sustained a traumatic injury on September 28, 2011. The Board
notes that a claimant may expand his claim at anytime. Appellant appears to be claiming a
different type of injury, an occupational disease or illness, stemming from different factors of
employment. He may pursue this by filing the appropriate claim form. This is not a matter to be
decided by OWCP on reconsideration of appellant’s claim for a traumatic injury.® Accordingly,
as there is no evidence that appellant sustained a traumatic injury on September 28, 2011, he has
not met his burden of proof to establish his claim.

The Board notes that counsel argued on appeal that OWCP should have combined this
claim with appellant’s claim for an occupational disease. However, there is no evidence of
record that appellant filed a claim for occupational disease.
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Appellant may submit new evidence or argument with a written request for
reconsideration to OWCP within one year of this merit decision, pursuant to 5 U.S.C. § 8128(a)
and 20 C.F.R. §8 10.605 through 10.607.

CONCLUSION

The Board finds that appellant has not established that he sustained an injury in the
performance of duty on September 28, 2011, as alleged.

ORDER

IT IS HEREBY ORDERED THAT the decision of the Office of Workers’
Compensation Programs dated November 29, 2012 is affirmed.
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