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On November 27, 2012 appellant sought appeal from a November 8, 2012 decision of the
Office of Workers” Compensation Programs (OWCP) which denied his request for a review of
the written record. The Board assigned Docket No. 13-334.

The Board has duly considered the matter and finds that the case is not in posture for a
decision and must be remanded to OWCP. On June5, 2012 appellant filed a claim for a
schedule award. In an August 22, 2012 decision, OWCP awarded 17 percent permanent
impairment of the left leg. It mailed the decision to an incorrect address. In an August 31, 2012
telephone call memorandum, OWCP noted that the employing establishment had contacted it
regarding appellant’s schedule award check being sent to the wrong address. The August 22,
2012 decision was returned to OWCP as being unable to forward on September 4, 2012. On
October 3, 2012 appellant requested a review of the written record. By decision dated
November 8, 2012, OWCP found that he was not entitled to review of the written record as his
request was not made within 30 days of the issuance of its August 22, 2012 decision.

OWCP regulations provide that “A copy of the decision shall be mailed to the
employee’s last known address.” Under the mailbox rule, it is presumed, in the absence of
evidence to the contrary, that a notice mailed to an individual in the ordinary course of
business was received by that individual. This presumption arises when it appears from the

120 C.F.R. §10.127.



record that the notice was properly addressed and duly mailed.? However, as a rebuttable
presumption, receipt will not be assumed when there is evidence of nondelivery.® Also, it is
axiomatic that the presumption of receipt does not apply where a notice is sent to an incorrect
address.* OWCP mailed the August 22, 2012 decision to an incorrect address and it was
returned as OWCP as being unable to forward on September 4, 2012. Thus, the Board finds
that OWCP did not properly issue its August 22, 2012 decision.> For this reason, the case will
be remanded to OWCP for proper adjudication to include the issuance of de novo decision.
Accordingly,

IT IS HEREBY ORDERED THAT the November 8, 2012 decision of OWCP is set
aside and the case is remanded to OWCP for further action consistent with this order of the
Board.
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