United States Department of Labor
Employees’ Compensation Appeals Board

L.A., Appellant

Docket No. 09-2054
Issued: August 3, 2010

and

U.S. POSTAL SERVICE, POST OFFICE,
Tampa, FL, Employer

N N N N N N N N

Appearances: Case Submitted on the Record
Alan J. Shapiro, Esq., for the appellant
Office of Solicitor, for the Director

DECISION AND ORDER

Before:
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On August 10, 2009 appellant, through her attorney, filed a timely appeal from a
February 24, 2009 merit decision of the Office of Workers” Compensation Programs terminating
her compensation and medical benefits and a July 10, 2009 nonmerit decision denying her
request for reconsideration. Pursuant to 20 C.F.R. 88501.2(c) and 501.3, the Board has
jurisdiction over the merits of this case.

ISSUES

The issues are: (1) whether the Office properly terminated appellant’s compensation
effective February 24, 2009 on the grounds that she had no further disability due to her
November 24, 2007 employment injury; (2) whether the Office properly terminated authorization
for medical benefits; and (3) whether the Office properly denied appellant’s request for further
review of the merits of her claim under section 8128.

FACTUAL HISTORY

The Office accepted that on November 24, 2007 appellant, then a 31-year-old modified
mail clerk, sustained a right shoulder contusion and sprain in the performance of duty. Appellant
stopped work on November 25, 2007 and did not return. The Office paid appellant wage-loss



compensation for total disability beginning January 9, 2008. The record establishes that
appellant previously sustained injuries at work, including a cervical intervertebral disc
displacement under file number xxxxxx770 and multiple left knee conditions under file number
XXXXXX586.

In a work restriction evaluation dated May 12, 2008, Dr. Jeffrey L. Tedder, a Board-
certified orthopedic surgeon, diagnosed a contusion and strain of the right arm and found that
appellant could work four hours a day with restrictions. On June 2, 2008 Dr. Tedder found that
she was unable to work pending further notice due to multiple work injuries.

On June 13, 2008 the Office referred appellant to Dr. Jeffrey M. Oettinger, a Board-
certified orthopedic surgeon, for a second opinion evaluation. In a report dated July 1, 2008,
Dr. Oettinger diagnosed chronic right shoulder pain and a small bone spur. He found restricted
range of motion of the shoulder, possibly related to effort. Dr. Oettinger advised that the right
shoulder strain and contusion had resolved and found that appellant could work eight hours a day
in a modified position.

The Office determined that a conflict in medical opinion arose between Dr. Tedder and
Dr. Oettinger regarding appellant’s disability for work. It referred her to Dr. Robert Henderson,
a Board-certified orthopedic surgeon, for an impartial medical examination.

In a psychological evaluation dated September 15, 2008, Dr. Harold R. Linde, a licensed
clinical psychologist, noted that appellant had numerous complaints of pain as a result of her
work injury. He diagnosed an adjustment disorder with mixed anxiety and depression and
recommended that she resume part-time modified duty. On September 26, 2008 Dr. Anthony P.
Moreno, a Board-certified orthopedic surgeon, discussed appellant’s history of multiple work
injuries after an initial injury on April 21, 2006. He recommended an anterior cervical
discectomy.

In a report dated October 7, 2008, Dr. Henderson discussed appellant’s history of a right
shoulder injury on November 24, 2007 and a previous neck injury. He reviewed the medical
evidence of record, including the results of diagnostic studies. On examination, Dr. Henderson
found full range of motion of the shoulder. He diagnosed a resolved shoulder sprain, a cervical
disc protrusion with radiculopathy, status post anterior cruciate ligament reconstruction and
possible lumbar disc disease. Dr. Henderson found that the objective findings and appellant’s
subjective complaints supported a finding of a herniated disc. He opined that her right shoulder
contusion had resolved and that her shoulder and arm complaints arose from her cervical injury.
Dr. Henderson asserted that appellant probably required surgery for her cervical disc condition.
He concluded, “I believe her right shoulder condition has resolved. The pain she is having is
from the cervical disc which is a previous injury. | see no specific medical treatment to do for
the shoulder; however, she does need to have her cervical disc addressed.”

1 In a report dated August 4, 2008, Dr. Tedder diagnosed chronic post-traumatic cervical spine syndrome, upper
trapezius strain, right knee capsular strain and right shoulder impingement syndrome, bursitis and rotator cuff
tendinitis.



On December 18, 2008 the Office notified appellant that it proposed to terminate her
compensation and authorization for medical benefits for her right shoulder injury.

In a report dated January 15, 2009, Dr. Moreno diagnosed a cervical disc herniation due
to a work injury and recommended surgery. In a disability certificate dated January 15, 2009,
Dr. Tedder opined that appellant was unable to work. He asserted that her cervical injury had
exacerbated her right shoulder condition.?

By decision dated February 24, 2009, the Office terminated appellant’s compensation and
entitlement to medical benefits effective that date. It found that Dr. Henderson’s opinion
constituted the weight of the medical evidence and established that she had no residuals of her
November 24, 2007 shoulder injury.

On March 4, 2009 appellant, through her attorney, requested a telephone hearing. In a
letter dated March 9, 2009, appellant related that her neck condition was aggravating her right
shoulder and hand. She contended that the Office had not considered all of her work injuries.

In progress reports dated March 16 and April 27, 2009, Dr. Tedder treated appellant for
radiating cervical and lumbar pain. He diagnosed cervical and lumbar radiculopathy, a right
upper trapezius strain and a right shoulder bone spur.

By letter dated May 1, 2009, the Office informed appellant that she was currently
receiving compensation for disability under file number xxxxxx770. It advised her that it had
terminated her compensation under file number xxxxxx655 because the evidence showed that
she had no residuals of the contusion and right shoulder strain sustained on November 24, 2007.

At the hearing, held on June 11, 2009, appellant attributed her current condition and
disability to the 2006 injury to her back and neck, under file number xxxxxx770. She asserted
that she sustained a psychological condition due to that injury. Counsel requested that the
hearing representative dismiss the request for a telephone hearing as appellant believed that her
shoulder strain had resolved and that her problems resulted from her 2006 cervical injury.

On June 11, 2009 the Office informed appellant that it had accepted her request for
withdrawal of the hearing. On June 22, 2009 appellant requested reconsideration. She related,
“My shoulder is still giving me problems. It is a result from my neck injury. My right hand also
is giving me problems. | need to know when my right hand and nerve damage of my right hand
IS going to be accepted as part of my claim.”

By decision dated July 10, 2009, the Office denied appellant’s request for reconsideration
after finding that the evidence was insufficient to warrant reopening her case for further merit
review under section 8128.

% The record indicates that appellant received treatment at the emergency room on February 2, 2009 for back pain.



LEGAL PRECEDENT -- ISSUE 1

Once the Office accepts a claim and pays compensation, it has the burden of justifying
modification or termination of an employee’s benefits. It may not terminate compensation
without establishing that the disability ceased or that it was no longer related to the employment.?
The Office’s burden of proof in terminating compensation includes the necessity of furnishing
rationalized medical opinion evidence based on a proper factual and medical background.*

Section 8123(a) provides that, if there is disagreement between the physician making the
examination for the United States and the physician of the employee, the Secretary shall appoint
a third physician who shall make an examination.” The implementing regulations state that, if a
conflict exists between the medical opinion of the employee’s physician and the medical opinion
of either a second opinion physician or an Office medical adviser, the Office shall appoint a third
physician to make an examination. This is called a referee examination and the Office will select
a physicLan who is qualified in the appropriate specialty and who has no prior connection with
the case.

When there exist opposing medical reports of virtually equal weight and rationale and the
case is referred to an impartial medical specialist for the purpose of resolving the conflict, the
opinion of such specialist, if sufficiently well rationalized and based upon a proper factual
background, must be given special weight.”

ANALYSIS -- ISSUE 1

The Office accepted that appellant sustained a right shoulder contusion and sprain due to
a November 24, 2007 work injury. It paid compensation for total disability beginning
January 9, 2008. The Office determined that a conflict in medical opinion was created between
Dr. Tedder, appellant’s attending physician, and Dr. Oettinger, a referral physician, regarding the
nature and extent of residual disability due to the November 24, 2007 injury. It referred her to
Dr. Henderson for an impartial medical examination.

The Board finds that the opinion of Dr. Henderson, a Board-certified orthopedic surgeon
selected to resolve the conflict in opinion, is well rationalized and based on a proper factual and
medical history. Dr. Henderson accurately summarized the relevant medical evidence, provided
detailed findings on examination and reached conclusions about appellant’s condition which
comported with his findings.®> In a report dated October 7, 2008, he reviewed the medical
evidence of record, including the results of diagnostic studies. On examination, Dr. Henderson
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found full range of motion of the shoulder. He opined that appellant had no further objective
findings of her right shoulder contusion and sprain. Dr. Henderson provided rationale for his
opinion by noting that her shoulder examination showed essentially normal findings and that her
subjective complaints supported a herniated disc. As his report is detailed, well rationalized and
based on a proper factual background, his opinion is entitled to the special weight accorded an
impartial medical examiner.’ The Office thus met its proof to terminate appellant’s
compensation benefits for the accepted conditions of a right shoulder contusion and sprain.

The remaining medical evidence submitted prior to the Office’s termination of
compensation is insufficient to establish that appellant had any further disability due to her
November 24, 2007 shoulder injury. Appellant submitted a September 15, 2008 psychological
evaluation from Dr. Linde, who found that she complained of pain due to work injuries.
Dr. Linde did not attribute any condition to appellant’s November 24, 2007 work injury. The
Office has not accepted an emotional condition as a result of her November 2007 employment
injury. Where appellant claims that a condition not accepted or approved by the Office was due
to her employment injury, she bears the burden of proof to establish that the condition is causally
related to the employment injury through the submission of rationalized medical evidence.'°

On January 15, 2009 Dr. Moreno diagnosed a cervical disc herniation and recommended
surgery. He did not address whether appellant was disabled due to her November 24, 2007 work
injury. Therefore, Dr. Moreno’s opinion is of diminished probative value. In a disability
certificate dated January 15, 2009, Dr. Tedder found that appellant could not work and that her
cervical condition aggravated her right shoulder condition. He did not, however, provide any
rationale for his opinion. Medical conclusions unsupported by rationale are of diminished
probative value."* Accordingly, the Office met its burden of proof to terminate compensation
benefits based on the accepted right shoulder injury.

LEGAL PRECEDENT -- ISSUE 2

The right to medical benefits for an accepted condition is not limited to the period of
entitlement for disability compensation.** To terminate authorization for medical treatment, the
Office must establish that appellant no longer has residuals of an employment-related condition
which require further medical treatment.*®

ANALYSIS -- ISSUE 2

The Office met its burden of proof to terminate authorization for medical benefits
through the opinion of Dr. Henderson, the impartial medical examiner, who found that appellant
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required no further medical treatment for her shoulder injury. Dr. Henderson explained that
based on his physical examination and her subjective complaints, she had no further right
shoulder condition but instead had pain from a cervical herniated disc. As his opinion is detailed
and well rationalized, it is entitled to the special weight accorded an impartial medical examiner
and establishes that appellant has no further residuals of her accepted employment injury.

LEGAL PRECEDENT -- ISSUE 3

To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees’ Compensation Act,* the Office’s regulations provide that a claimant must:
(1) show that the Office erroneously applied or interpreted a specific point of law; (2) advance a
relevant legal argument not previously considered by the Office; or (3) submit relevant and
pertinent new evidence not previously considered by the Office.’> To be entitled to a merit
review of an Office decision denying or terminating a benefit, a claimant also must file his or her
application for review within one year of the date of that decision.® When a claimant fails to
meet one of the above standards, the Office will deny the application for reconsideration without
reopening the case for review on the merits.*’

The Board has held that the submission of evidence which repeats or duplicates evidence
already in the case record does not constitute a basis for reopening a case.'®* The Board also has
held that the submission of evidence which does not address the particular issue involved does
not constitute a basis for reopening a case.'® While the reopening of a case may be predicated
solely on a legal premise not previously considered, such reopening is not required where the
legal contention does not have a reasonable color of validity.?°

ANALYSIS -- ISSUE 3

The Office terminated appellant’s compensation and medical benefits based on its finding
that she had no further residuals of her November 24, 2007 employment injury. Appellant
requested a telephone hearing, which was held on June 11, 2009. At the hearing, she asserted
that she believed her current condition and disability resulted from her 2006 injury to her back
and neck. Appellant’s attorney requested that the hearing representative dismiss the hearing
request as appellant believed that her shoulder condition had resolved. On June 11, 2009 the
Office accepted appellant’s request to withdraw her hearing request.

5 U.S.C. §§8101-8193. Section 8128(a) of the Act provides that “[t]he Secretary of Labor may review an
award for or against payment of compensation at any time on her own motion or on application.”
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On June 22, 2009 appellant requested reconsideration. She argued that her shoulder was
still problematic due to her neck injury. Appellant maintained that the Office should accept
nerve damage of the right hand. The relevant issue, however, is whether the medical evidence
establishes that she has any further disability or need for medical treatment due to her accepted
right shoulder contusion and strain. Appellant’s lay opinion is not relevant to the medical issue
in this case, which can only be resolved through the submission of probative medical evidence
from a physician.”

In progress reports dated March 16 and April 27, 2009, Dr. Tedder treated appellant for
radiating pain from her cervical and lumbar spine. He diagnosed lumbar and cervical
radiculopathy, a right upper trapezius strain and a bone spur on the right shoulder. Dr. Tedder
did not address the relevant issue of whether appellant has any further disability or condition due
to her November 2007 work injury. Evidence that does not address the particular issue involved
does not warrant reopening a case for merit review.?

Appellant did not show that the Office erroneously applied or interpreted a specific point
of law, advance a relevant legal argument not previously considered by the Office or submit new
and relevant evidence not previously considered. As she did not meet any of the necessary
regulatory requirements, she is not entitled to further merit review.

CONCLUSION

The Board finds that the Office properly terminated appellant’s compensation and
authorization for medical benefits effective February 24, 2009 on the grounds that she had no
further residuals of her November 24, 2007 employment injury. The Board further finds that the
Office properly denied her request for further review of the merits of her claim under section
8128.

2 Gloria J. McPherson, 51 ECAB 441 (2000).
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ORDER

IT IS HEREBY ORDERED THAT the decisions of the Office of Workers’
Compensation Programs dated July 10 and February 24, 2009 are affirmed.

Issued: August 3, 2010
Washington, DC

Colleen Duffy Kiko, Judge
Employees' Compensation Appeals Board

Michael E. Groom, Alternate Judge
Employees' Compensation Appeals Board

James A. Haynes, Alternate Judge
Employees' Compensation Appeals Board



