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DECISION AND ORDER

Before:
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JURISDICTION

On August 21, 2008 appellant, through counsel, filed a timely appeal from a July 22,
2008 merit decision of the Office of Workers” Compensation Programs denying his claim for an
injury in the performance of duty. Pursuant to 20 C.F.R. 88 501.2(c) and 501.3, the Board has
jurisdiction over the merits of this case.

ISSUE

The issue is whether appellant established that he sustained an injury on September 24,
2007, as alleged.

FACTUAL HISTORY

On June 12, 2008 appellant, then a 50-year-old distribution clerk, filed a traumatic injury
claim (Form CA-1) alleging that on September 24, 2007 he lost his balance while pushing a large
swinging door and was pushed backward by the door, injuring both legs. At the time, he was on
light duty due to a prior work-related left knee injury and was using an ambulatory cane. In a
statement accompanying the claim form, appellant related that at approximately 10:35 a.m. he



left the employing establishment premises through double doors. He forgot something and tried
to push the doors open to go back into the building. While holding his cane and lunch box,
appellant tried to reopen the door, but lost his footing and fell to the floor. He hurt his knee and
required assistance. An ambulance was called and arrived 15 minutes later. Appellant was
transported to the hospital, where he was treated and released the same day. On the reverse of
the claim form, appellant’s supervisor, Mary Lou Puccia, Supervisor of Customer Service, stated
that she did not witness the alleged employment incident and was controverting the claim on
behalf of the employing establishment.

By letter dated June 12, 2008, the employing establishment submitted several statements
from Postmaster Chuck Fantasia, dated September 4, 5 and 12, 2007. Postmaster Fantasia
alleged that appellant was unhappy that he had returned to work after being totally disabled,
warned that something was going to happen and stated that if he fell he would be covered under
workers’ compensation. The employing establishment submitted a witness statement from one
of appellant’s coworkers, whose signature is illegible, dated September 24, 2007 which was
substantially similar to that of the postmaster’s regarding appellant’s statement that something
was going to happen and that he would be covered under workers’ compensation if it did.
Additionally, Ms. Puccia submitted an undated routing slip reiterating appellant’s account of the
alleged September 24, 2007 employment incident, with the exception that the incident occurred
at approximately 10:52 a.m.

Appellant submitted a witness statement dated September 24, 2007 from Brian S.
Dykrasta, who stated that he was outside the door at approximately 10:45 a.m. when appellant
came to the door. Mr. Dykrasta stated that he spoke and turned away and that, when he came
back in the door, appellant was lying on the floor.

In a work capacity evaluation dated May 5, 2008, Dr. Carl B. Weiss, a Board-certified
orthopedic surgeon, stated that appellant was status post total left knee arthroplasty and provided
work restrictions to last one month.

By letter dated June 18, 2008, the Office advised appellant of the deficiencies in his claim
and notified him that he was required to submit a medical report containing a diagnosis of his
condition and a physician’s opinion as to the cause of his condition.

In a June 25, 2008 e-mail, the postmaster reported that appellant provided updated
medical documentation and had stated that when he got his money his knee would feel better and
that his knee felt so great he felt like running. He stated that these comments were overheard by
appellant’s supervisor.

By decision dated July 22, 2008, the Office denied appellant’s claim for fact of injury,
finding that appellant did not submit any medical evidence to establish that he sustained a work-
related injury due to the alleged incident. It noted that the September 24, 2007 witness statement
by Mr. Dykrasta supported the factual aspects of the claim.



LEGAL PRECEDENT

An employee seeking compensation under the Federal Employees’ Compensation Act*
has the burden of establishing the essential elements of his claim by the weight of the reliable,
probative and substantial evidence,? including that he is an “employee” within the meaning of
the Act® and that he filed his claim within the applicable time limitation. The employee must
also establish that he sustained an injury in the performance of duty as alleged and that his
disability for work, if any, was causally related to the employment injury.’

To establish fact of injury in a traumatic injury case it is not sufficient for an employee
merely to establish that an employment event, incident or accident occurred in the performance
of duty at the time, place and in the manner alleged. The employee must also establish that the
employment event or incident caused an “injury” within the meaning of the Act and the
regulations promulgated thereunder.®

ANALYSIS

The Office accepted that appellant fell on September 14, 2007 while in the performance
of duty. Thus, the issue is whether appellant submitted sufficient medical evidence to establish
that the September 24, 2007 employment incident resulted in an injury.

The only medical evidence submitted by appellant was a May 5, 2008 work capacity
evaluation form from Dr. Weiss, who he provided work restrictions and noted that appellant was
status post left knee arthroplasty. However, Dr. Weiss did not provide any history of the
September 24, 2007 incident or explain the reason for providing the work restrictions beyond the
fact that appellant underwent left knee arthroplasty. He failed to state why appellant underwent
the surgery or whether the need for the surgery was employment related. As Dr. Weiss failed to
address the causal relationship between appellant’s condition and the accepted incident the Board
finds this evidence to be of diminished probative value.’

Appellant was notified by Office letter dated June 18, 2008 that he was required to
provide medical evidence containing a diagnosis and a physician’s opinion regarding the cause
of his injury. He failed to submit sufficient medical evidence to rectify the deficiencies in his
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claim. While appellant told Ms. Puccia that he was transported to a hospital following his fall on
September 24, 2007, he did not submit any medical evidence pertaining to this visit or any
subsequent treatment he obtained following to the work incident.

Therefore, the Board finds that appellant failed to provide sufficient medical evidence to
establish that he sustained an injury resulting from the September 24, 2007 employment incident.

CONCLUSION

The Board finds that appellant failed to establish that he sustained an injury in the
performance of duty on September 24, 2007, as alleged.

ORDER

IT IS HEREBY ORDERED THAT the July 22, 2008 decision of the Office of
Workers’ Compensation Programs is affirmed.

Issued: June 4, 2009
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’ Compensation Appeals Board
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