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JURISDICTION

On August 1, 2005 appellant filed a timely appeal of a merit decision of the Office of
Workers’ Compensation Programs dated January 12, 2005, finding that she did not sustain an
injury while in the performance of duty and an April 20, 2005 decision which denied
modification of the January 12, 2005 decision. Pursuant to 20 C.F.R. 8§ 501.2(c) and 501.3, the
Board has jurisdiction over the merits of this case.

ISSUE

The issue is whether appellant has established that she sustained an injury on
December 8, 2003 while in the performance of duty.

FACTUAL HISTORY

On November 22, 2004 appellant, then a 46-year-old clerk, filed a traumatic injury claim
(Form CA-1) that was received by the Office on December 2, 2004. She alleged that in
December 2003 she sustained pain in her neck and shoulder blade as a result of lifting a bucket



from an all purpose container (APC). The employing establishment indicated on the claim form
that it received notice of the injury on November 24, 2004.

By letter dated December 10, 2004, the Office advised appellant that the information
submitted was insufficient to establish her claim. The Office advised her about the type of
evidence she needed to submit, including a detailed medical report from her attending physician
that provided, among other things, “a history of injury given by you to the physician.”

In response, appellant submitted a December 14, 2004 medical authorization form which
indicated that she was injured on December 8, 2003, that she sustained pain in her neck and
shoulder blade and that her attending physician was Dr. Ralph P. Katz, a Board-certified
orthopedic surgeon.

By decision dated January 12, 2005, the Office found that appellant filed a timely claim
for compensation, but denied the claim on the grounds that she failed to establish that the
December 8, 2003 incident occurred as alleged. The Office found that the evidence submitted by
appellant did not describe a specific work injury.

On January 18, 2005 appellant requested reconsideration. She submitted page two of
Dr. Katz’s November 21, 2003 report which noted her treatment plan. She also submitted an
October 25, 2004 magnetic resonance imaging (MRI) scan report regarding her cervical spine.
The report found posterior central disc protrusions at C4-5, C5-6 and C6-7 with variable anterior
subarchnoid space effacement, but no cord deformity at any level.

In a November 2, 2004 report, Dr. Katz stated that appellant continued to experience
chronic pain in her neck. He provided his findings on physical examination and noted the results
of the October 25, 2004 MRI scan. Dr. Katz found that appellant had persistent posterior
cervical pain in the trapezial muscle and posterior cervical musculature. An unsigned report
dated November 17, 2003 noted appellant’s symptoms of chronic back pain, her medical, family
and social background and findings on physical and x-ray examination. The report listed
appellant’s chronic back pain that had become progressively worse over the past two months,
with a possible pars defect at L5 bilaterally and no spondylolisthesis. Dr. Katz’s October 19,
2004 report noted appellant’s symptoms of continued pain in her neck. He provided his findings
on physical examination and found that she had persistent problems in her trapezial muscle on
the right, referred medial pain and possibly referred C6 or C7 pain, but no radicular symptoms
associated with this condition. On April 12, 2004 Dr. Katz again noted appellant’s continued
neck and right shoulder pain and found that she also had chronic low back pain. Dr. Katz noted
that appellant was having cervical pain mainly in the trapezial muscle region on the right.

On April 20, 2005 the Office issued a decision denying modification of the January 12,
2005 decision. It found the reports of Dr. Katz insufficient to establish that appellant sustained
an injury as the physician failed to provide a firm diagnosis.



LEGAL PRECEDENT

An employee seeking benefits under the Federal Employees’ Compensation Act® has the
burden of establishing the essential elements of his or her claim, including the fact that the
individual is an employee of the United States within the meaning of the Act; that the claim was
filed within applicable time limitation; that an injury was sustained while in the performance of
duty as alleged; and that any disability and/or specific condition for which compensation is
claimed are causally related to the employment injury.? These are the essential elements of each
and every compensation claim regardless of whether the claim is predicated on a traumatic injury
of an occupational disease.’

In order to determine whether an employee actually sustained an injury in the
performance of duty, the Office begins with an analysis of whether fact of injury has been
established. Generally, fact of injury consists of two components which must be considered in
conjunction with one another. The first component to be established is that the employee
actually experienced the employment incident or exposure, which is alleged to have occurred.®
In order to meet her burden of proof to establish the fact that she sustained an injury in the
performance of duty, an employee must submit sufficient evidence to establish that she actually
experienced the employment injury or exposure at the time, place and in the manner alleged.

In some traumatic injury cases this component can be established by an employee’s
uncontroverted statement on the Form CA-1> An alleged work incident does not have to be
confirmed by eyewitnesses in order to establish that an employee sustained an injury in the
performance of duty, but the employee’s statement must be consistent with the surrounding facts
and circumstances and her subsequent course of action.® Such circumstances as late notification
of injury, lack of confirmation of injury, continuing to work without apparent difficulty
following the alleged injury and failure to obtain medical treatment may cast sufficient doubt on
an employee’s statements in determining whether she has established a prima facie case. A
consistent history of the injury as reported on medical reports, to the claimant’s supervisor and on
the notice of injury can also be evidence of the occurrence of the incident.” The employee has the
burden of establishing the occurrence of the alleged injury at the time, place and in the manner
alleged, by a preponderance of the reliable, probative and substantial evidence. An employee
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has not met this burden when there are such inconsistencies in the evidence as to cast serious
doubt upon the validity of the claim.?

The second component is whether the employment incident caused a personal injury and
generally can be established only by medical evidence.® The evidence required to establish
causal relationship is rationalized medical opinion evidence, based upon complete factual and
medical background, showing a causal relationship between the claimed condition and the
identified factors.’® The belief of the claimant that a condition was caused or aggravated by the
employment is insufficient to establish a causal relationship.™

ANALYSIS

Regarding the first component, appellant has submitted an uncontroverted statement on
her claim form and medical authorization form describing the incident she sustained in the
performance of duty on December 8, 2003. The employing establishment did not dispute
appellant’s account of the incident. Although appellant filed her claim on November 22, 2004,
nearly one year after the December 8, 2003 incident and initially indicated that the incident
occurred in December 2003, there is no evidence disputing that she felt pain in her neck and
shoulder blade as a result of lifting a bucket from an APC on the date. The Board finds that
appellant has established that the incident occurred at the time, place and in the manner alleged.

The Board, however, finds that the medical evidence of record is insufficient to establish
that appellant sustained an injury as a result of the accepted employment incident. Dr. Katz’s
report of November 21, 2003 addressed only appellant’s treatment plan. His report did not
provide a firm medical diagnosis, did not list a history of the December 8, 2003 incident and did
not address the issue of causal relationship.

Dr. Katz’s subsequent reports found that appellant had persistent cervical pain in the right
trapezial muscle. However, Dr. Katz’s reports are insufficient to establish appellant’s claim
because they failed to provide a firm diagnosis or explain the relationship of her symptoms to the
accepted employment incident.

In addition, Dr. Katz listed chronic low back pain which has not been claimed by
appellant as employment related. He identified possible C6 or C7 pain but, following diagnostic
studies was not specific as to any spinal nerve root compression as the cause of her symptoms.
Again, the reports of Dr. Katz fail to provide a statement on how the accepted incident caused or
contributed to her cervical condition.
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As there is no rationalized medical evidence of record establishing that appellant
sustained a neck or shoulder injury while in the performance of duty as alleged, the Board finds
that she has failed to meet her burden of proof.

CONCLUSION

As appellant did not provide the necessary medical evidence to establish that she
sustained an injury caused by the December 8, 2003 employment incident, the Board finds that
she has failed to satisfy her burden of proof in this case.

ORDER

IT IS HEREBY ORDERED THAT the April 20 and January 12, 2005 decisions of the
Office of Workers’ Compensation Programs are affirmed.
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