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The issue is whether the Office of Workers' Compensation Programs met its burden of
proof to rescind acceptance of arecurrence of disability commencing August 12, 1998.

This case was before the Board on a prior appeal. In a decision dated February 8, 2002,
the Board reversed a January 19, 2001 Office decision. As the Board noted, the Office accepted
a recurrence of disability on August 12, 1998 as an aggravation of cervical and lumbar sprain.
The January 19, 2001 Office decision purported to deny the claim for a recurrence of disability;
the Board found that, if the Office intended to rescind the acceptance, it should have properly
identified the issue and made appropriate findings. The history of the case is discussed in the
Board' s prior decision and is incorporated herein by reference.

In a decision dated November 21, 2002, the Office rescinded acceptance of a recurrence
of disability. The Office found that the weight of the medical evidence was represented by a
June 1, 1999 report by Dr. J. Mervyn Lloyd, an orthopedic surgeon selected as a second opinion
physician.

The Board finds that the Office did not meet its burden of proof in this case.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under 5 U.S.C. § 8128 and, where supported by the evidence, set aside or modify a prior
decision and issue a new decision." The Board has noted, however, that the power to annul an
award is not an arbitrary one and that an award for compensation can only be set aside in the
manner provided by the compensation statute.? It iswell established that once the Office accepts
aclaim, it has the burden of justifying termination or modification of compensation. This holds
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true where the Office later decides that it has erroneously accepted a claim for compensation.® In
establishing that its prior acceptance was erroneous, the Office is required to provide a clear
explanation of its rationale for rescission.*

In this case, the Office cited the June 1, 1999 report from Dr. Lloyd as the weight of the
medical evidence. Although this report is new evidence, since it was received after the Office
accepted a recurrence of disability by letter dated December 4, 1998, it does not constitute
probative evidence that the Office erroneously accepted a recurrence of disability on
August 12, 1998. Dr. Lloyd opined that appellant had fully recovered from the August 1, 1996
employment injury at the time of his examination on June 1, 1999. While this may be relevant to
a termination of compensation, it does not show error in the acceptance of a recurrence of
disability. Dr. Lloyd notes in his history that appellant had stopped working as of August 12,
1998 and had a recurrence of hislower back problems. The physician does not dispute that there
was a recurrence of disability or provide an opinion on causal relationship between a disabling
condition as of August 12, 1998 and appellant’s federal employment. It is not, therefore,
sufficient to establish error in the acceptance of arecurrence of disability.

The Office failed to cite new evidence showing that the acceptance of aggravation of
cervical and lumbar sprains, and a recurrence of disability on August 12, 1998, was erroneous.
The Office therefore did not meet the burden of proof in this case.

The decision of the Office of Workers Compensation Programs dated November 21,
2002 isreversed.
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