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The issue is whether appellant met his burden of proof to establish that he sustained an
injury in the performance of duty on May 16, 2001.

On May 16, 2001 appellant, then a 58-year-old mail carrier, filed a claim alleging that he
sustained an injury at work on that date. He claimed that he experienced pain from his right hip
through his right knee.? By decision dated July 16, 2001, the Office of Workers Compensation
Programs denied appellant’s claim that he sustained an employment-related injury on May 16,
2001 on the grounds that he had not established the fact of injury. The Office determined that
appellant had given conflicting accounts of how he sustained his claimed injury.

The Board finds that appellant did not meet his burden of proof to establish that he
sustained an injury in the performance of duty on May 16, 2001.

An employee seeking benefits under the Federal Employees’ Compensation Act® has the
burden of establishing the essential elements of his claim including the fact that the individual is
an “employee of the United States’ within the meaning of the Act, that the claim wastimely filed
within the applicable time limitation period of the Act, that an injury was sustained in the
performance of duty as alleged and that any disability and/or specific condition for which

! Appellant indicated that the injury occurred at 11:00 am. on that date.

2 Regarding the cause of the injury, appellant stated, “Not a specific function. Started out the day okay. Half-way
through the day, the right hip starting (sic) and, as the day went on, the pain went down the right thigh to the knee.”
In a statement dated June 19, 2001, appellant indicated that he first felt a sharp pain in his right side on May 16,
2001 at around 11:00 a.m. when he twisted to his left to pick up a bundle of mail weighing 8 to 10 pounds. He
further indicated that he continued to deliver mail on that date; he noted that his pain worsened and traveled from his
right hip down to his right knee.

®5U.S.C. §§ 8101-8193.



compensation is claimed are causally related to the employment injury.* These are the essential
elements of each compensation claim regardless of whether the claim is predicated upon a
traumatic injury or an occupational disease.”

An injury does not have to be confirmed by eyewitnesses in order to establish the fact
that an employee sustained an injury in the performance of duty, but the employee’s statements
must be consistent with the surrounding facts and circumstances and his or her subsequent course
of action.® An employee has not met his burden of proof of establishing the occurrence of an
injury when there are such inconsistencies in the evidence as to cast serious doubt upon the
validity of the claim.” Such circumstances as late notification of injury, lack of confirmation of
injury, continuing to work without apparent difficulty following the alleged injury and failure to
obtain medical treatment may, if otherwise unexplained, cast sufficient doubt on an employee’s
statements in determining whether a prima facie case has been established.® However, an
employee' s statement alleging that an injury occurred at a given time and in a given manner is of
great probative value and will stand unless refuted by strong or persuasive evidence.”

The Board finds that appellant established employment factors in the form of twisting to
pick up a bundle of mail weighing up to 10 pounds and delivering mail on his route on
May 16, 2001. He has consistently indicated that he sustained injury, manifested as pain
radiating from his right hip to right knee, when he twisted to pick up a bundle of mail weighing 8
to 10 pounds and delivered mail on May 16, 2001. Appellant’s account of the circumstances of
his claimed injury on May 16, 2001 has not been refuted by strong or persuasive evidence. The
evidence of record does not contain such inconsistencies as to cast serious doubt upon the
validity of appellant’s claim in this regard.

In hisinitial claim form, appellant identified the injury as occurring on May 16, 2001 at
11:00 am. Although this initial form was somewhat lacking in detail, appellant provided
additional information in a statement dated June 19, 2001. In this document, he indicated that he
first felt a sharp pain in hisright side on May 16, 2001 at 11:00 am. when he twisted to his left
to pick up a bundle of mail weighing 8 to 10 pounds and that his pain increased as he continued
to deliver the mail.

In various medical reports, appellant also provided similar descriptions of sustaining an
injury on May 16, 2001. Although some of these accounts lack detail, they all are consistent
with appellant’s claim that he sustained injury on May 16, 2001 by lifting mail while twisting
and by delivering mail. In a medical report dated May 16, 2001, appellant reported that he
sustained injury on May 16, 2001 due to “twisting [and] delivering mail.” In another medical
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report dated May 16, 2001, appellant reported that he “started hurting around 11:00 [on May 16,
2001] and just kept getting worse.” In a report dated June5, 2001, Dr. Jay D. Miller, an
attending Board-certified orthopedic surgeon, noted that appellant reported experiencing pain
from his right hip through right knee while working on May 16, 2001. Dr. Miller indicated that
appellant reported that he first experienced the pain while driving at 11:00 am. on that date and
that the pain became progressively worse as he completed his delivery route. Although
Dr. Miller indicated that it was difficult to obtain a history from appellant, the account provided
by hi mlé)f his claimed May 16, 2001 injury is essentially consistent with the other accounts of
record.

The Board further finds that appellant has not submitted sufficient medical evidence to
establish that he sustained an injury on May 16, 2001 due to the accepted employment factors.
In two reports dated May 16, 2001, a registered nurse indicated that appellant sustained a lumbar
strain and sciatica due to the reported May 16, 2001 employment activity. However, a nurse is
not a “physician” within the definitions under the Act and thus cannot render a medical opinion
on the causal relationship between a given physical condition and implicated employment
factors.** Appellant submitted medical documents concerning his treatment after May 16, 2001,
as well as his treatment for prior problems, but none of these reports contains a rationalized
medical opinion relating a diagnosable condition to the accepted employment factors.*?

For these reasons, appellant did not meet his burden of proof to establish that he sustained
an injury in the performance of duty on May 16, 2001.

19 Dr. Miller indicated that appellant also attributed his problems to a vehicular accident “four or five years ago.”
The record reflects that appellant sustained employment-related cervical, lumbar and abdominal strains due to a
vehicular accident on September 11, 1996. The fact that appellant believed that he still had residuals from the
September 11, 1996 injury would not obviate his belief that he sustained further injury on May 16, 2001.

1 See Bertha L. Arnold, 38 ECAB 282, 285 (1986); 5 U.S.C. § 8101(2).

2 1n his June 5, 2001 report, Dr. Miller indicated that he could not provide a clear diagnosis of appellant’s
condition.



The decision of the Office of Workers Compensation Programs dated July 16, 2001 is
affirmed as modified to reflect the acceptance of the above-described employment factors.
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