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Theissues are: (1) whether appellant sustained a back injury while in the performance of
duty and (2) whether the Office of Workers Compensation Programs properly denied
appellant’ s request for a hearing.

On September 19, 1999 appellant, then a 39-year-old automation clerk, filed a traumatic
injury claim alleging that he pulled a muscle in his lower back while leaning over to lift atray of
mail. In areport dated September 29, 1999, Dr. Frank P. Haws, Board-certified in neurological
surgery, diagnosed a lumbar disc disorder. He performed a laminectomy at L5-S1 on
October 12,1999. The employing establishment controverted the claim on the grounds that
appellant had requested time off twice to finish rebuilding his house and had returned to work for
only aweek before reporting hisinjury.

By letter dated December 3, 1999, the Office requested further factual and medical
information from appellant, specifying that his treating physician needed to explain how he
herniated a disc just from leaning over. On March 6, 2000 the Office denied appellant’s claim
on the grounds that he had failed to sustain an injury while in the performance of duty.

Appellant timely requested a hearing, which was held on August1l, 2000. On
October 25, 2000 the hearing representative remanded the clam for further medical
development. The hearing representative found that the work incident had occurred as alleged,
but that the medical evidence was insufficient to establish a causal relationship between his
herniated disc and the work incident.

On November 15, 2000 the Office informed appellant that he needed to submit medical
evidence from his physician establishing the requisite causal relationship. On January 4, 2001
the Office denied appellant’s claim on the grounds that the November 22, 2000 letter from
Dr. Robert L. Hash |1, a Board-certified neurological surgeon, was insufficient to establish a
causal relationship.



On February 7, 2001 appellant requested an oral hearing. On April 5, 2001 the Office
denied appellant’ s request as untimely.

The Board finds that appellant has failed to meet his burden of proof to establish that his
back injury was causally related to the September 16, 1999 work incident.

An employee seeking benefits under the Federal Employees Compensation Act* has the
burden of establishing the essential elements of his or her claim,? including the fact that the
individual isan “ employee of the United States” within the meaning of the Act,® that the claim
was timely filed within the applicable limitation period of the Act,* that an injury was sustained
in the performance of duty as aleged and that any disability or condition for which
compensation is claimed is causally related to the employment injury.®> These elements must be
established regardless of whether the claim is for atraumatic injury or an occupational disease.®

To determine whether an employee has sustained a traumatic injury in the performance of
duty, “fact of injury” must first be established.” The employee must submit sufficient evidence
to establish that he or she actually experienced the employment incident at the time, place and in
the manner alleged.® Second, the employee must submit sufficient evidence, generaly only in
the form of medical evidence, to establish that the employment incident caused a personal
injury.® An employee may establish that an injury occurred in the performance of duty but fail to
establish that his or her disability or resulting condition was causally related to the injury.*°

Causal relationship is a medical issue™ and the medical evidence required to establish a
causal relationship, generally, is rationalized medical evidence. This consists of a physician’s
rationalized medical opinion on the issue of whether there is a causal relationship between the
claimant’s diagnosed condition and the implicated employment factors.”> The opinion of the
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physician must be based on a complete factual and medical background of the claimant, must be
one of reasonable medical certainty and must be supported by medical rationale explaining the
nature of the relationship between the diagnosed condition and the specific employment factors
identified by the claimant.*®

In this case, the hearing representative accepted that the work incident occurred as
alleged and remanded the case for further development of the medical evidence. Appellant
submitted areport from Dr. Hash, who took over appellant’ s treatment when Dr. Haws retired.

Dr. Hash stated on November 20, 2000 that appellant injured his back while lifting a
heavy weight in July 1999 and had had previous lumbar spine surgery in 1994, while in the
military. He noted that appellant herniated a disc which Dr. Haws removed on October 12,
1999. Dr. Hash added that appellant reinjured the same disc and had another operation. He then
opined: “This appearsto meto be awork-related injury.”

In an August 8, 2000 report, Dr. Hash stated that appellant was lifting a tray of mail in
September and had an acute onset of pain in his back and leg. Dr. Haws removed a disc
herniation and operated again on June 20, 2000. Dr. Hash opined: “I do believe this injury
caused his symptoms.”

In a November 4, 1999 report, Dr. Haws stated that he saw appellant on September 29,
1999 after he had gone to the emergency room on September 23, 1999. Appellant complained of
low back pain radiating to his right hip and leg and “reported this was a result of performing
duties at work as a mail processor.” Dr. Haws did not offer his own opinion of the cause of
appellant’ s back pain.

The reports of Drs. Hash and Haws are insufficient to establish a causal relationship
between appellant’s herniated disc and the September 16, 1999 work incident because neither
physician explained how the act of leaning over to pick up atray of mail resulted in a herniated
disc. Such a rationalized explanation is necessary because appellant had a preexisting back
condition that required surgery in 1994 and apparently also hurt his back in July 1999.

The Office informed appellant of the need to provide a rationalized medical report and
the hearing representative explained what was required in such a report. However, appellant
failed to submit a report in which the physician reviewed appellant’ s factors of employment and
stated whether and how these work factors caused or aggravated appellant’s diagnosed
condition. Inasmuch as appellant failed to meet his burden of proof to establish a causal
relationship between his back condition and the September 16, 1999 incident, the Board finds
that he is not entitled to compensation.**
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The Board also finds that appellant is not entitled to an oral hearing because his request
was not timely filed.”®

Section 8124(b)(1) of the Act™® provides:

“Before review under section 8128(a) of this title, a claimant for compensation
not satisfied with a decision of the Secretary under subsection (a) of this section is
entitled, on request made within 30 days after the date of the issuance of the
decision, to a hearing on his claim before a representative of the Secretary.”*’

The Board has held that the Office, in its broad discretionary authority in the
administration of the Act, has the power to hold hearings in certain circumstances where no lega
provision was made for such hearings and that the Office must exercise this discretionary
authority in deciding whether to grant a hearing.® The Office's procedures, which require the
Office to exercise its discretion to grant or deny a hearing request when such a request is
untimely or made after reconsideration or an oral hearing, are a proper interpretation of the Act
and Board precedent.™®

In this case, appellant’s request for a hearing was dated February 7, 2001, which was
beyond the 30-day limitation of section 8124(b)(1) and its implementing regulation.® Because
appellant failed to request an oral hearing within 30 days of the Office’'s January 4, 2001
decision heis not entitled to an oral hearing as a matter of right.

While the Office has the discretionary power to grant a hearing when a claimant is not
entitled to a hearing as a matter of right, the Office, in its April 5, 2001 decision, stated that it
had reviewed appellant’s request and determined that whether appellant’s back condition was
causally related to the September 16, 1999 incident could be equally well resolved with a request
for reconsideration and presentation of medical evidence showing that the lifting incident at
work resulted in a herniated disc.

As the only limitation on the Office's authority is reasonableness, abuse of discretion is
generally shown through proof of manifest error, clearly unreasonable exercise of judgment or
actions taken which are contrary to both logic and probable deduction from established facts.?
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The record does not indicate that the Office acted in any manner in denying appellant’ s request
for a hearing that could be found to be an abuse of discretion.?

The April 5 and January 4, 2001 decisions of the Office of Workers Compensation
Programs are affirmed.?®

Dated, Washington, DC
August 16, 2002

Alec J. Koromilas
Member

Colleen Duffy Kiko
Member

Willie T.C. Thomas
Alternate Member
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