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The issue is whether appellant sustained an emotional condition or consequential physical
injury causally related to compensable work factors.

On November 18, 1998 appellant, a 47-year-old specia agent unit chief, filed a claim
aleging that she sustained stress, with resulting headaches, nausea and high blood pressure, as a
result of her federal employment. She stated on the claim form that a “racially/sex charged
environment” was created and perpetuated by senior management. Appellant added that she had
been subject to racial and gender discrimination and harassment from her supervisors.
According to her, management undermined her efforts, refused to provide necessary resources to
accomplish her mission, provided resources to others to give them the appearance of
effectiveness, and permitted coworkers to express false and misleading information about
appellant.

In a decision dated March 10, 1999, the Office of Workers Compensation Programs
denied the claim, finding that appellant had not established compensable work factors as
contributing to an injury. By decision dated December 9, 1999, an Office hearing representative
affirmed the prior decision.

The Board finds that appellant has not established an injury in the performance of duty.

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which she claims compensation was caused or
adversely affected by factors of her federal employment.! To establish her claim that she
sustained an emotional condition in the performance of duty, appellant must submit: (1) factua
evidence identifying employment factors or incidents aleged to have caused or contributed to
her condition; (2) medical evidence establishing that she has an emotional or psychiatric

! Pamela R. Rice, 38 ECAB 838 (1987).



disorder; and (3) rationalized medical opinion evidence establishing that the identified
compensable employment factors are causally related to her emotional condition.?

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or illness
has some connection with the employment but nevertheless does not come within the coverage
of workers compensation. These injuries occur in the course of the employment and have some
kind of causal connection with it but nevertheless are not covered because they are found not to
have arisen out of the employment. Disability is not covered where it results from an
employee' s frustration over not being permitted to work in a particular environment or to hold a
particular position, or secure a promotion. On the other hand, where disability results from an
employee’'s emotional reaction to his regular or specially assigned work duties or to a
requirement imposed by the employment, the disability comes within the coverage of the Federa
Employees Compensation Act.?

A review of the record indicates that appellant has not provided probative evidence to
establish her clam of discrimination or harassment. Appellant submitted a settlement
agreement, signed on January 26, 1993, in which she was one of the named plaintiffs
representing all of the African-American special agents at the employing establishment. The
agreement stated that it was not intended to constitute an admission of any violation of law,
regulation or policy. Moreover, the agreement does not discuss the specific allegations raised by
appellant; the employing establishment agreed to undertake certain actions in the hiring and
promotion of African-American personnel, without addressing appellant’s allegations. The
Board finds that the settlement agreement does not constitute probative evidence in support of
appellant’s claim.

Appellant also submitted a witness statement from a coworker asserting that he was
aware of systematic discrimination by the employing establishment. The coworker does not
discuss the specific alegations made by appellant or demonstrate that he witnessed specific
incidents of discrimination against appellant. The Board notes that the record contains
statements from appellant’ s supervisors denying the allegations of discrimination.

The Board finds that, based on the evidence of record, appellant has not substantiated a
compensable work factor in this case. Appellant indicated in a September 16, 1999 letter than
she had filed an Equal Employment Opportunity (EEO) complaint, but the record contains no
findings of discrimination or other probative evidence. Since appellant has not established a
compensable work factor, the Board will not address the medical evidence.*

The Board aso notes that the record contains a decision of the Office on the issues
presented in this case that was issued after appellant filed her appeal to the Board on
March 7, 2000. It is well established that the Board and the Office may not have concurrent
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jurisdiction over the same case and those Office decisions which change the status of the
decision on appeal are null and void.”

The December 9 and March 10, 1999 decisions of the Office of Workers Compensation
Programs are affirmed.
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