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The issue is whether the Office of Workers Compensation Programs abused its
discretion in denying appellant’ s request for reconsideration on the meritsunder 5 U.S.C. § 8128.

On July 9, 1997 appellant, then a 22-year-old casual carrier, was injured in the
performance of duty when he fell down a flight of stairs. Appellant was off work and received
continuation of pay from July 10 to August 1, 1997. She returned to limited duty on August 5,
1997 and was separated from her employment on September 27, 1997.

On August 22, 1999 appellant requested a schedule award.

On March 28, 2000 the Office issued appellant a schedule award for a 25 percent
permanent loss of the use of the right ankle. The weekly pay rate was listed as $160.00, the
percentage of pay rate was 75 for a weekly compensation of $120.00. The period of the award
was September 22, 1998 to February 11, 2000.

By letter dated July 8, 2000, appellant requested reconsideration, alleging that the Office
had erroneously calculated the amount of his schedule award based on an incorrect weekly pay
rate.

In an August 24, 2000 decision, the Office denied appellant’s request for reconsideration
on the merits.

The Board finds that the Office abused its discretion in denying appellant’s request for
reconsideration on the merits under 5 U.S.C. § 8128.

Section 8128(a) of the Federal Employees Compensation Act vests the Office with the
discretionary authority to determine whether it will review an award for or against



compensation. The regulations provide that a claimant may obtain review of the merits of the
claim by: (1) showing that the Office erroneously applied or interpreted a specific point of law;
or (2) advancing a relevant legal argument not previously considered by the Office; or
(3) submitting relevant and pertinent new evidence not previously considered by the Office.
When an application for review of the merits of a claim does not meet at least one of these three
requirements, the Office will deny the application for review without reviewing the merits of the
claim. Evidence that repeats or duplicates evidence already in the case record has no evidentiary
value and does not constitute a basis for reopening a case.®> Evidence that does not address the
particular issue involved also does not constitute a basis for reopening a case.* Where a claimant
fails to submit relevant evidence not previously of record or advance legal contentions not
previously considered it is a matter of discretion on the part of the Office to reopen a case for
further consideration under section 8128 of the Act.”

The Board notes that appellant has raised a legal contention on reconsideration that was
not previously considered by the Office in determining his schedule award. The Office
calculated appellant’ s schedule award based on a 20-hour week at $8.00 per hour consistent with
the hours stated on appellant’'s CA-1 form for a traumatic injury.® However, appellant contends
that he was scheduled to work eight hours per day on the date of his injury at the rate of $8.00
per hour. This would mean that appellant’s weekly rate would be $320.00 and not $160.00 as
calculated by the Office. Appellant correctly points out that the CA-7 form completed by the
employing establishment does not set forth appellant’s hours of work for the two weeks
proceeding his injury as requested. Although the employing establishment may contend that
appellant was only a part-time employee at the date of injury on July 9, 1997, there is a
guestionable discrepancy on the CA-1, which states that appellant was injured at 1:30 p.m.
despite the fact that his hours are listed as 8:00 a.m. to 12:00 p.m.

Because appellant has raised a legal argument not previously considered by the Office,
which if correct could entitle him to an increased schedule award, the Board finds that the case
must be remanded for further consideration and a merit review of the record on thisissue.
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® The portion of the application in question was completed by appellant’ s supervisor.



The decision of the Office of Workers' Compensation Programs dated August 24, 2000 is
hereby vacated and the case is remanded for consideration consistent with this opinion.
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