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The issue is whether the Office of Workers Compensation Programs properly
determined that appellant is not entitled to a schedule award for his left lower extremity.

On September 8, 1997 appellant, then a 49-year-old claims examiner, sustained an
employment-related herniated nucleus pulposus at L5-S1 when he bent down to pick up stacks of
files at work. He stopped work on September 12, 1997 and later returned to light-duty work;
appellant received compensation for periods of disability. On October 14, 1997 he underwent a
laminotomy, mesiofacetectomy, foraminotomy and disc excision at L5-S1 which was authorized
by the Office. In April 1998, appellant aleged that he was entitled to a schedule award due to
his September 8, 1997 employment injury. By decision dated November 24, 1998, the Office
determined that appellant is not entitled to a schedule award for his left lower extremity.

The Board finds that the case is not in posture for decision.

An employee seeking compensation under the Federal Employees Compensation Act
has the burden of establishing the essential elements of his claim by the weight of the reliable,
probative and substantial evidence,? including that he sustained an injury in the performance of
duty as alleged and that his disability, if any, was causally related to the employment injury.>
However, it is well established that proceedings under the Act are not adversarial in nature and
while the claimant has the burden to establish entitlement to compensation, the Office shares
responsibility in the development of the evidence.*
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Section 8107 of the Act provides that if there is permanent disability involving the loss or
loss of use of a member or function of the body, the claimant is entitled to a schedule award for
the permanent impairment of the scheduled member or function.> Neither the Act nor the
regulations specify the manner in which the percentage of impairment for a schedule award shall
be determined. For consistent results and to ensure equal justice for al claimants the Office has
adopted the American Medical Association, Guides to the Evaluation of Permanent I mpairment
(4™ edition 1993) as a standard for evaluating schedule losses and the Board has concurred in
such adoption.®

In order to determine appellant’ s entitlement to a schedule award, the Office referred him
to Dr. Frank A. Burke, a Board-certified orthopedic surgeon. In areport dated August 14, 1998,
Dr. Burke reported the findings of his orthopedic examination. He indicated that appellant had
some limited motion in his back; he also reported range of motion findings for appellant’s hips,
knees and ankles which he indicated were normal. Dr. Burke noted that appellant had decreased
sensation of the left foot in the L1 distribution. He indicated that appellant had an L5-S1
herniation with left radiculopathy and noted that he had an impairment rating of 15 percent.
Dr. Burke stated, “Additionaly he has the residuals of a disc herniation with nerve compression
and local damage, possibly also associated scar. Thiswould place him between a category 3 and
4 and 15 percent is appropriate. No additional impairment rating is appropriate for the
neurologic findings in the left foot as thisis related to his disc herniation.” In an attached form
report, Dr. Burke indicated that appellant had a zero percent permanent impairment of his lower
extremities.

In areport dated August 26, 1998, an Office medical adviser indicated that Dr. Burke did
not completely address the impairment rating issues. He noted that a claims examiner needed to
evaluate whether the pertinent issues were addressed.

The Board finds that the Office’'s evaluation of appellant’s left lower extremity
impairment is incomplete and that the case should be remanded to the Office for further
development of the medical evidence. In the present case, appellant sustained an employment-
related herniated nucleus pulposus with residuals extending into his left lower extremity. The
A.M.A., Guides contains specific procedures for evaluating permanent impairment of the lower
extremities due to peripheral sensory loss associated with specific nerve roots.” Dr. Burke's
evaluation of such peripheral sensory loss is incomplete and equivocal in the present case and
the Board is not otherwise able to determine whether his evaluation was performed in
accordance with the relevant standards® He also reported range of motion findings for
appellant’s lower extremities which he indicated were normal, but it is unclear from the record
whether Dr. Burke performed all the relevant range of motion tests described in the A.M.A.,
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Guides.® On remand the Office should completely evaluate whether appellant has a permanent
impairment of his left lower extremity in accordance with the relevant standards of the A.M.A.,
Guides and, after such development deemed necessary, should issue an appropriate decision
regarding such entitlement.

The decision of the Office of Workers Compensation Programs dated November 24,
1998 is set aside and the case remanded to the Office for further proceedings consistent with this
decision of the Board.

Dated, Washington, D.C.
May 22, 2000
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