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DECISION and ORDER
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The issues are: (1) whether appellant met her burden of proof to establish that she
sustained an emotional condition in the performance of duty; and (2) whether the Office of
Workers Compensation Programs properly denied appellant’s request for a hearing under
section 8124 of the Federal Employees’ Compensation Act.

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or an
illness has some connection with the employment but nevertheless does not come within the
concept or coverage of workers' compensation. Where the disability results from an employee’s
emotional reaction to her regular or specially assigned duties or to a requirement imposed by the
employment, the disability comes within the coverage of the Act® On the other hand, the
disability is not covered where it results from such factors as an employee's fear of a reduction-
in-force or her frustration from not being permitted to work in a particular environment or to
hold a particular position.?

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which she claims compensation was caused or
adversely affected by employment factors.®> This burden includes the submission of a detailed
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description of the employment factors or conditions which appellant believes caused or
adversely affected the condition or conditions for which compensation is claimed.*

In cases involving emotional conditions, the Board has held that, when working
conditions are alleged as factors in causing a condition or disability, the Office, as part of its
adjudicatory function, must make findings of fact regarding which working conditions are
deemed compensable factors of employment and are to be considered by a physician when
providing an opinion on causal relationship and which working conditions are not deemed
factors of employment and may not be considered.® If a claimant does implicate a factor of
employment, the Office should then determine whether the evidence of record substantiates that
factor. When the matter asserted is a compensable factor of employment and the evidence of
record establishes the truth of the matter asserted, the Office must base its decision on an
analysis of the medical evidence.’

On March 28, 1996 appellant, then 39-year-old postal supervisor, filed an occupational
disease claim alleging that she sustained an emotional condition as a result of a number of
employment incidents and conditions. By decision dated November 6, 1996, the Office denied
appellant’s emotional condition claim on the grounds that she did not establish any compensable
employment factors. By decision dated April 15, 1997, the Office denied appellant’s hearing
request on the grounds that it was untimely. The Board must, thus, initially review whether
these alleged incidents and conditions of employment are covered employment factors under the
terms of the Act.

Appellant alleged that the employing establishment acted improperly by issuing her a
memorandum in February 1996 regarding unscheduled absences and by issuing her a letter of
warning in February 1996 for failure to dispatch all available mail. She alleged that she was
unfairly issued various disciplinary letters, including a May 1996 notice of remova and a June
1996 demotion letter, for submitting an altered leave dlip in January 1996. Appellant claimed
that she was unfairly denied leave on several occasions and otherwise was unfairly criticized for
her leave usage.

Regarding appellant’s allegations that the employing establishment engaged in improper
disciplinary actions, wrongly denied leave, and unreasonably monitored her activities at work,
the Board finds that these allegations relate to administrative or personnel matters, unrelated to
the employee’s regular or specially assigned work duties and do not fall within the coverage of
the Act.” Although the handling of disciplinary actions, the granting of leave requests, and the
monitoring of activities at work are generally related to the employment, they are administrative
functions of the employer and not duties of the employee.® However, the Board has also found
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that an administrative or personnel matter will be considered to be an employment factor where
the evidence discloses error or abuse on the part of the employing establishment. In determining
whether the employing establishment erred or acted abusively, the Board has examined whether
the employing establishment acted reasonably.” Appellant did not submit sufficient evidence to
show that the employing establishment committed error or abuse with respect to these matters.™
Appellant filed grievances and Equal Employment Opportunity (EEO) claims with respect to
some of these matters, but it does not appear that any of these grievances or claims were resolved
in her favor as to show error or abuse. Thus, appellant has not established a compensable
employment factor under the Act with respect to administrative matters.

Appellant also aleged that the Office acted improperly when it investigated her for
submitting an altered leave dlip in January 1996. She alleged that the employing establishment
improperly prevented her representative from attending an investigative meeting. The Board has
held that investigations, which are an administrative function of the employing establishment,
that do not involve an employee's regularly or specialy assigned employment duties are not
considered to be employment factors However, the Board has aso found that an
administrative or personnel matter will be considered to be an employment factor where the
evidence discloses error or abuse on the part of the employing establishment. In determining
whether the employing establishment erred or acted abusively, the Board has examined whether
the employing establishment acted reasonably.’® Although appellant has made alegations that
the employing establishment erred and acted abusively in conducting its investigation, she has
not provided sufficient evidence to support such aclaim. A review of the evidence indicates that
appellant has not shown that the employing establishment’s actions in connection with its
investigation of her were unreasonable. Thus, appellant has not established a compensable
employment factor under the Act in this respect.

Appellant claimed that a supervisor, Aubrey Watson, subjected her to sexual harassment,
made various untoward remarks about her clothing, and unfairly threatened to remove her from
her job. She aleged that Mr. Watson harassed her by falsifying documents which led to her
discipline in February 1996 for failure to deliver mail. Appellant aleged that the employing
establishment discriminated against her on the basis of sex by promoting four men instead of her
and that it retaliated against her for filing complaints. To the extent that disputes and incidents
alleged as constituting harassment and discrimination by supervisors are established as occurring
and arising from appellant’'s performance of her regular duties, these could constitute
employment factors.®® However, for harassment or discrimination to give rise to a compensable
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disability under the Act, there must be evidence that harassment or discrimination did in fact
occur. Mere perceptions of harassment or discrimination are not compensable under the Act.*

In the present case, the employing establishment denied that appellant was subjected to
harassment or discrimination and appellant has not submitted sufficient evidence to establish that
she was harassed or discriminated against by her supervisors® Appellant alleged that
supervisors made statements and engaged in actions which she believed constituted harassment
and discrimination, but she provided insufficient corroborating evidence, such as witness
statements, to establish that the statements actually were made or that the actions actually
occurred.’® Appellant filed grievances and EEO claims with respect to some of these matters, but
it does not appear that any of these grievances or claims were resolved in such a manner as to
show harassment or discrimination. The record contains a statement in which a coworker
indicated that Mr. Watson stated he would “get” appellant, but the statement is too vague to
establish that a harassing threat was made. Mr. Watson noted he did not make athreat but rather
had indicated that appellant, and other employees, would be disciplined for any unauthorized use
of leave. Moreover, Mr. Watson indicated that he advised appellant that her clothing was not in
accordance with postal regulations, but that he did not make any untoward statements. Thus,
appellant has not established a compensable employment factor under the Act with respect to the
claimed harassment and discrimination.

For the foregoing reasons, appellant has not established any compensable employment
factors under the Act and, therefore, has not met her burden of proof in establishing that she
sustained an emotional condition in the performance of duty.*

The Board further finds that the Office properly denied appellant’s request for a hearing
under section 8124 of the Act.

Section 8124(b)(1) of the Act, concerning a claimant’s entitlement to a hearing before an
Office representative, provides in pertinent part: “Before review under section 8128(a) of this
title, a claimant for compensation not satisfied with a decision of the Secretary ... is entitled, on
request made within 30 days after the date of the issuance of the decision, to a hearing on his
claim before a representative of the Secretary.”*® As section 8124(b)(1) is unequivocal in setting
forth the time limitation for requesting a hearing, a claimant is not entitled to a hearing as a
matter of right unless the request is made within the requisite 30 days.*
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The Board has held that the Office, in its broad discretionary authority in the
administration of the Act, has the power to hold hearings in certain circumstances where no legal
provision was made for such hearings and that the Office must exercise this discretionary
authority in deciding whether to grant a hearing.® Specifically, the Board has held that the
Office has the discretion to grant or deny a hearing request on a claim involving an injury
sustained prior to the enactment of the 1966 amendments to the Act which provided theright to a
hearing,?* when the request is made after the 30-day period for requesting a hearing,** and when
the request is for a second hearing on the same issue.?®

In the present case, appellant’s hearing request was made more than 30 days after the
date of issuance of the Office’s prior decision dated November 6, 1996 and, thus, appellant was
not entitled to a hearing as a matter of right. Appellant requested a hearing before an Office
representative in an undated letter received by the Office on February 21, 1997. Hence, the
Office was correct in stating in its April 15, 1997 decision that appellant was not entitled to a
hearing as a matter of right because her February 21, 1997 hearing request was not made within
30 days of the Office’'s November 6, 1996 decision.

While the Office also has the discretionary power to grant a hearing when a claimant is
not entitled to a hearing as a matter of right, the Office, in its April 15, 1997 decision, properly
exercised its discretion by stating that it had considered the matter in relation to the issue
involved and had denied appellant’s hearing request on the basis that the issue in the case could
be resolved by submitting additional evidence and requesting reconsideration. The Board has
held that, as the only limitation on the Office’s authority is reasonableness, abuse of discretion is
generally shown through proof of manifest error, clearly unreasonable exercise of judgment, or
actions taken which are contrary to both logic and probable deduction from established facts.?*
In the present case, the evidence of record does not indicate that the Office committed any act in
connection with its denial of appellant’s hearing request which could be found to be an abuse of
discretion.

For these reasons, the Office properly denied appellant’s request for a hearing under
section 8124 of the Act.

The decisions of the Office of Workers Compensation Programs dated April 15, 1997
and November 6, 1996 are affirmed.

Dated, Washington, D.C.
August 11, 2000
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