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The issue is whether the Office of Workers Compensation Programs abused its
discretion by refusing to reopen appellant’s case for merit review under 5 U.S.C. § 8128(a) on
the grounds that her application for review was not timely filed and failed to present clear
evidence of error.

The Board has duly reviewed the case with respect to the issue in question and finds that
the Office did not abuse its discretion by refusing to reopen appellant’s case for merit review as
the request was untimely made and presented no clear evidence of error.

On May 12, 1994 appellant filed an occupational disease clam for severe lower back
pain which she attributed to factors of her federal employment. By letter dated July 6, 1994, the
Office informed appellant that she should submit factual information and a rationalized medical
opinion in support of her clam. Appelant did not respond to the Office’'s request for
information.

By decision dated January 10, 1995, the Office denied appellant’s claim on the grounds
that the evidence did not establish fact of injury. The Office explained that appellant failed to
provide a description of the implicated employment activities she believed contributed to her
claimed condition and also failed to submit rationalized medical evidence supporting causal
relationship between the employment activities and her claimed condition.

By letter dated April 20, 1997, received by the Office on May 15, 1997, appellant
requested reconsideration and submitted additional factual evidence. By decision dated June 6,
1997, the Office denied appellant’s request for reconsideration on the grounds that the request
was untimely and failed to establish clear evidence of error.

The only decision before the Board on this appeal is the Office’s June 6, 1997 decision,
denying appellant’s request for a review on the merits of its January 10, 1995 decision, denying



her occupational disease claim. Because more than one year has elapsed between the issuance of
the Office’s January 10, 1995 decision and July 1, 1997, the date appellant filed her appeal with
the Board, the Board lacks jurisdiction to review the January 10, 1995 merit decision.

To require the Office to reopen a case for merit review under section 8128(a) of the
Federa Employees Compensation Act,? the Office's regulations provide that a claimant must:
(1) show that the Office erroneously applied or interpreted a point of law; (2) advance a point of
law or fact not previously considered by the Office; or (3) submit relevant and pertinent evidence
not previously considered by the Office® To be entitled to a merit review of an Office decision
denying or terminating a benefit, a claimant also must file his or her application for review
within one year of the date of that decision.” When a claimant fails to meet one of the above
standards, it is a matter of discretion on the part of the Office whether to reopen a case for further
consideration under section 8128(a) of the Act.> The Board has found that the imposition of the
one-year time limitation does not constitute an abuse of the discretionary authority granted the
Office under section 8128(a) of the Act.’

In its June 6, 1997 decision, the Office properly determined that appellant failed to file a
timely application for review. The Office rendered its last merit decision on January 10, 1995
and appellant’s request for reconsideration was received by the Office on May 15, 1997 which
was more than one year after January 10, 1995.

The Office, however, may not deny an application for review solely on the grounds that
the application was not timely filed. For a proper exercise of the discretionary authority granted
under section 8128(a) of the Act, when an application for review is not timely filed, the Office
must nevertheless undertake a limited review to determine whether the application establishes
“clear evidence of error.”’ Office procedures provide that the Office will reopen a claimant’s
case for merit review, notwithstanding the one-year filing limitation set forth in 20 C.F.R
§10.138(b)(2), if the claimant’s application for review shows “clear evidence of error” on the
part of the Office®

The Office’ s procedure manual discusses “clear evidence of error” asfollows:
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“The term ‘clear evidence of error’ is intended to represent a difficult standard.
The claimant must present evidence which on its face shows that the [Office]
made a mistake (for example, proof that a schedule awards was miscalcul ated).
Evidence such as a detailed, well-rationalized medical report which, if submitted
before the denial was issued, would have created a conflict in medical opinion
requiring further development, is not clear evidence of error and would not
require areview of the case on the Director’s own motion.”®

To establish clear evidence of error, a claimant must submit evidence relevant to the
issue which was decided by the Office.’® The evidence must be positive, precise and explicit and
must be manifest on its face that the Office committed an error.™* Evidence which does not raise
a substantial question concerning the correctness of the Office’s decision is insufficient to
establish clear evidence of error.’? It is not enough merely to show that the evidence could be
construed so as to produce a contrary conclusion.® This entails alimited review by the Office of
how the evidence submitted with the reconsideration request bears on the evidence previously of
record and whether the new evidence demonstrates clear error on the part of the Office.® To
show clear evidence of error, the evidence submitted must not only be of sufficient probative
value to create a conflict in medical opinion or establish a clear procedural error, but must be of
sufficient probative value to prima facie shift the weight of the evidence in favor of the claimant
and raise a substantial question as to the correctness of the Office decision.”®> The Board makes
an independent determination as to whether a claimant has submitted clear evidence of error on
the part of the Office such that the Office abused its discretion in denying merit review in the
face of such evidence.'®

In the present case, appellant submitted a statement describing the factors of her
employment to which she attributed her back condition. Appellant also included a statement
dated April 29, 1997, from a coworker who indicated that he remembered her reporting an injury
at an unknown date. Appellant further submitted a statement from a coworker who described her
own problems claiming an on-the-job injury at the employing establishment. Such factual
evidence is not positive, precise and explicit enough to demonstrate that the Office committed an
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error in its January 10, 1995 decision, in finding that appellant had failed, at that time, to submit
adescription of the employment factors implicated in causing her condition.*

As appellant has not, by the submission of factual and medical evidence, raised a
substantial question as to the correctness of the Office’'s January 10, 1995 decision, she has
failed to establish clear evidence of error and the Office did not abuse its discretion in denying a
merit review of her claim.

The decision of the Office of Workers' Compensation Programs dated June 6, 1997 is
hereby affirmed.

Dated, Washington, D.C.
May 7, 1999

Michael J. Walsh
Chairman
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Alternate Member
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