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The issue is whether appellant sustained an emotional condition in the performance of
duty causally related to factors of her federal employment.

On October 28, 1994 appellant, then a 46-year-old secretary, filed a clam for an
emotional condition. She attributed her claimed emotional condition to having an increased
work load due to an attendance problem of a coworker, her belief that her supervisor, Robert
Schuster, was not qualified for his position, not receiving a job upgrade, having problems in
communicating with Mr. Schuster and harassment® from another supervisor, Sergeant Eartley
West who closely monitored appellant.

In an employing establishment health clinic report dated October 28, 1994, a Dr. Alvarez
related that appellant felt lightheaded and nervous and was experiencing headaches. He related
that appellant was having problems at work and he diagnosed anxiety.

In a statement dated December 15, 1994, one of appellant’s coworkers, Richard Foster,
related that Sgt. West had asked him to write a Report of Contact stating that appellant had failed
to perform a particular task but that appellant was on sick leave when the task was to be
performed.

In a statement, coworker Julie Franqui related that on December 16, 1994 Sgt. West
asked her if she knew where appellant was and that she felt uncomfortable whenever Sgt. West
asked her this question.

! Appellant alleged that she was noted as being off duty by Sgt. West during a time when she attended a baby
shower for another employee. Appellant also alleged instances of sexual harassment from Sgt. West such as
suggestive comments.



In a statement dated December 28, 1994, appellant stated that she had found copies of
notes in Sgt. West's handwriting, which listed her arrival and departure times at work for several
days. Sheindicated that she felt harassed by Sgt. West’ s recordkeeping.

In a report dated March 3, 1995, Dr. Tito Musacchio, a Board-certified surgeon, related
that appellant was seen on October 31, 1994 for severe hypertension and related that she became
nervous and tense while working. He provided findings on examination but did not provide an
opinion asto the cause of the condition.

In a statement dated March 7, 1995, Sgt. West denied appellant’s allegations. He noted
that the new clerk referenced in appellant’s alegations did have attendance and leave problems
and he stated that appellant also had attendance problems.

In a statement dated March 10, 1995, regarding appellant’s allegation that she had
communication problems with him, Mr. Schuster stated that he was not always available when
appellant wished to speak to him but that he always contacted appellant as soon as he was able.

By decision May 22, 1995, the Office of Workers Compensation Programs denied
appellant’s claim for compensation benefits on the grounds that the evidence of record failed to
establish that her claimed emotional condition was causally related to compensabl e factors of her
employment.

By letter dated June 5, 1995, appellant requested an oral hearing before an Office hearing
representative.

On February 26, 1996 a hearing was held before an Office hearing representative at
which time appellant testified. Included in her testimony was the information that she had filed
two Equal Employment Opportunity Commission (EEO) complaints against Sgt. West but that
the first complaint was closed without action and the second complaint she had agreed to
withdraw in return for being reassigned. She also testified that she was not charged for being
away without leave for the time that she attended a baby shower at work although Sgt. West
initially recorded her as being off duty without leave.

By decision dated July 17, 1996, an Office hearing representative affirmed the Office’s
May 22, 1995 decision. The hearing representative found that appellant’s increased work load
imposed as a result of the attendance problems of her coworker was a compensable factor of
federal employment but that the other allegations were not compensable. He further found that
there was no medical evidence of record which established any employment factor as being the
cause of appellant’s claimed emotional condition.

The Board finds that appellant has not met her burden of proof to establish that she
sustained an emotional condition in the performance of duty.

Workers compensation law does not apply to each and every injury or illness that is
somehow related to an employee's employment. There are situations where an injury or an
illness has some connection with the employment but nevertheless does not come within the
concept or coverage of workers compensation. Where the disability results from an employee's



emotional reaction to her regular or specially assigned duties or to a requirement imposed by the
employment, the disability comes within the coverage of the Federal Employees’ Compensation
Act.> On the other hand, the disability is not covered where it results from such factors as an
employee’s fear of a reduction-in-force or her frustration from not being permitted to work in a
particular environment or to hold a particular position.?

Appellant has the burden of establishing by the weight of the reliable, probative and
substantial evidence that the condition for which she claims compensation was caused or
adversely affected by employment factors.* This burden includes the submission of a detailed
description of the employment factors or conditions which appellant believes caused or
adversely affected the condition or conditions for which compensation is claimed.”

In cases involving emotional conditions, the Board has held that, when working
conditions are alleged as factors in causing a condition or disability, the Office, as part of its
adjudicatory function, must make findings of fact regarding which working conditions are
deemed compensable factors of employment and are to be considered by a physician when
providing an opinion on causal relationship and which working conditions are not deemed
factors of employment and may not be considered.’ If a claimant does implicate a factor of
employment, the Office should then determine whether the evidence of record substantiates that
factor. When the matter asserted is a compensable factor of employment and the evidence of
record establishes the truth of the matter asserted, the Office must base its decision on an
analysis of the medical evidence.’

Regarding appellant’s allegation that Sgt. West unreasonably monitored her activities at
work, that she had trouble communicating with Mr. Schuster, that she was unfairly denied a job
upgrade, and that Mr. Schuster was not qualified for his position, the Board finds that these
allegations relate to administrative or personnel matters, are unrelated to the employee’s regular
or specially assigned work duties and do not fall within the coverage of the Act.® Although such
matters are generally related to the employment, these are administrative functions of the
employer and not duties of the employee’ However, the Board has also found that an
administrative or personnel matter will be considered to be an employment factor where the
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evidence discloses error or abuse on the part of the employing establishment. In this case,
Sgt. West stated that he monitored appellant’ s activities because she had an attendance problem
and there is insufficient evidence that Sgt. West acted abusively in this regard. Asfor error in
the monitoring of appellant’s activities, the record shows that on one occasion, Sgt. West
recorded appellant as being off duty without |eave because he thought she had gone home when
she was actually attending a baby shower at work. However, there is insufficient evidence that
this was an error on the part of Sgt. West or whether appellant had failed to advise her supervisor
that she would be attending the shower. In any event, the error was corrected and appellant was
not charged with being absent without leave, and there is no medical evidence establishing that
appellant’s claimed condition was caused by thisincident. Regarding appellant’s allegation that
she occasionally had trouble contacting Mr. Schuster, he stated that he was sometimes not
available for appellant when she wanted to communicate with him but that he did respond to her
concerns when he was able. There is no evidence of error or abuse regarding appellant’s
difficulties in contacting her supervisor. Regarding the denial of a job upgrade, there is
insufficient evidence of error or abuse. Regarding the qualifications of Mr. Schuster for his
supervisory position, there is insufficient evidence of error or abuse on the part of the employing
establishment. Thus, appellant has not established a compensable employment factor under the
Act in this respect.

Appellant has aso aleged that harassment by Sgt. West contributed to her claimed
stress-related condition.  To the extent that disputes and incidents alleged as constituting
harassment and discrimination by supervisors and coworkers are established as occurring and
arising from appellant’s performance of her regular duties, these could constitute employment
factors.® However, for harassment or discrimination to give rise to a compensable disability
under the Act, there must be evidence that harassment or discrimination did in fact occur. Mere
perceptions of harassment or discrimination are not compensable under the Act.'* In the present
case, the employing establishment denied that appellant was subjected to harassment by Sgt.
West and appellant has not submitted sufficient evidence to establish that she was harassed by
him.*> The two witness statements submitted by appellant’s coworkers are not sufficient to
establish that appellant was harassed by Sgt. West. They merely show that Sgt. West monitored
appellant’s activities and that he once believed that she had failed to complete a task but then
learned that she was on sick |eave when the task was to be performed. The EEO complaintsfiled
by appellant were closed or withdrawn without any finding that Sgt. West had harassed
appellant. Thus, appellant has not established a compensable employment factor under the Act in
this respect.

Regarding appellant’s allegation that her emotional condition was caused by an increased
work load due to frequent absences of a coworker, the Board has held that emotional reactions to
situations in which an employee is trying to meet his or her position requirements are
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compensable.® In this case, the Office found that this was a compensable factor of employment.
However, appellant’s burden of proof is not discharged by the fact that she has established
employment factors which may give rise to a compensable disability under the Act. As noted
above, appellant must also submit rationalized medical evidence establishing that her claimed
emotional condition is causally related to an accepted compensable employment factor.'*

In an employing establishment health clinic report dated October 28, 1994, Dr. Alvarez
related that appellant was having problems at work but he did not provide a rationalized medical
opinion explaining what specific incidents or situations were the cause of appellant’s condition.
Therefore, this report is not sufficient to discharge appellant’ s burden of proof.

In a report dated March 3, 1995, Dr. Musacchio, a Board-certified surgeon, related that
appellant was seen on October 31, 1994 for severe hypertension and related that she became
nervous and tense while working. He provided findings on examination but did not provide an
opinion as to the specific incidents or situations causing appellant’s condition. Therefore, this
report is not sufficient to establish that appellant sustained an injury causally related to factors of
her employment.

The July 17, 1996 decision of the Office of Workers Compensation Programs is
affirmed.

Dated, Washington, D.C.
March 12, 1999

Michael J. Walsh
Chairman

David S. Gerson
Member

Bradley T. Knott
Alternate Member
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