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The issue is whether appellant has established that he sustained an injury in the
performance of duty.

The Board has duly reviewed the case record and concludes that appellant has not
established that she sustained an injury in the performance of duty.

On February 5, 1996 appellant, then a 54-year-old letter carrier, filed a claim, alleging
that he sustained a broken left wrist, black eye and broken glasses on January 29, 1996 when he
dlipped on ice and fell while going around the block to get his car after work. Appellant stopped
work on January 30, 1996 and returned to work on February 2, 1996. The record indicates that
his regular work hours were from 10:30 am. to 6:30 p.m. In a statement received by the Office
of Workers Compensation Programs dated February 12, 1996, appellant indicated that he went
out by the north gate, turned left and cut between buildings going east and that he dlipped and
fell when he was amost to the front of the Tucker Auto Building. Appellant aso drew a
diagram which indicated where he fell which was not on postal property and one-half block
away from the parking area.

In a letter dated February 10, 1996, John Gattuso, Supervisor, Customer Services,
indicated that while appellant was walking back through the dock area he should have asked
someone to unlock the back gate for him. Mr. Gattuso also noted that the parking lot that
appellant went through was lit and icy and not postal property. Appellant also failed to return to
report hisinjury.

A memorandum of telephone conference dated March 12, 1996, between the Office
claims examiner and the employing establishment, indicates the injury occurred on nonindustrial
premises, a public street that was not controlled by the employing establishment or the federal
government.



By decision dated April 1, 1996, the Office denied appellant’s claim on the grounds that
the evidence of record failed to demonstrate that the claimed injury occurred in the performance
of duty. In the attached memorandum, the Office indicated that, as the injury took place off
premises and not an area in which the employing establishment had control or jurisdiction, it was
not compensable.

In an undated letter received by the Office on June5, 1996 appellant, through a
representative, requested reconsideration of the Office’s decision. Along with his request
appellant submitted a copy of “clock rings’ for other employees working on the date of the
alleged injury.

By letter dated September 3, 1996, the Office requested additional information regarding
the “clock rings’ from the employing establishment and appel lant.

In a letter dated September 13, 1996, appellant’ s representative informed the Office that
appellant required extra time to do his rounds due to the snow and ice storm and that appellant
did not report the accident to a supervisor because all the supervisors had left for the night. Also
present were handwritten statements from two employees addressing the condition of the
pedestrian gate at the rear of the north parking lot.

By decision dated February 13, 1997, the Office found the evidence insufficient to
establish that appellant had sustained an injury in the performance of duty.

An employee seeking benefits under the Federal Employees Compensation Act™ has the
burden of establishing the essential elements of his or her claim? including the fact that the
individual is an “employee of the United States” within the meaning of the Act,® that the claim
was timely filed within the applicable time limitation period of the Act,* that an injury was
sustained in the performance of duty as alleged, and that any disability and/or specific condition
for which compensation is claimed are causally related to the employment injury.” These are
essential elements of each compensation claim regardless of whether the claim is predicated
upon a traumatic injury or an occupational disease.’

In this case, appellant has submitted sufficient evidence to establish that the incident
occurred on January 29, 1996 as alleged. In deciding whether an injury is covered by the Act,
the test is whether, under all the circumstances, a causal relationship exists between the
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employment itself, or the conditions under which it is required to be performed and the resultant
injury.

As a general rule, off-premises injuries sustained by employees having fixed hours and
place of work, while going to or coming home from work or during a lunch period, are not
compensable as they do not arise out of and in the course of employment but are merely the
ordinary, nonemployment hazards of the journey itself, which are shared by al travelers® This
rule also applies where an employee is leaving his or her permanent duty station after work and
isinjured in an area adjacent to the federal building where he or she worked, but which is not
owned or controlled by the federal government.® Exceptions to the general rule have been made
in order to protect activities that are so closely related to the employment itself as to be
incidental thereto,™ or which arein the nature of necessary personal comfort or ministration.™

In defining what constitutes the premises of an employing establishment, the Board has
stated:

“The ‘premises’ of the employer, as the term is used in work[ers'] compensation
law, are not necessarily coterminous with the property owned by the employer;
they may be broader or narrower and are dependent more on the relationship of
the property to the employment than on the status or extent of legal title.”*2

The record in this case establishes that appellant was leaving work at the time of the
injury. Thus, unless his injury occurred on the actual or constructive premises of the employing
establishment, his injury cannot be considered as sustained in the performance of duty.
Although appellant was attempting to get his car which was parked in a postal parking lot, the
record establishes that the area on which appellant fell is neither owned nor controlled by the
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employing establishment.** Consequently, appellant has not shown that the sidewalk formed
part of the actual premises of the employing establishment.

Furthermore, under the facts of this case, it also cannot be said that appellant’s injury
occurred on the constructive premises of the employing establishment. The Board has
determined that under special circumstances the employment premises are constructively
extended to hazardous conditions which are proximately located to the premises and, therefore,
may be considered as hazards of the employing establishment.™ Here, the record indicates that
the employing establishment did not own and was not responsible for maintenance of the scene
of the accident. The record also indicates that appellant could have requested that someone open
the gate for him which would have given him access to the parking lot where his car was parked.
Thus, appellant’s injury is considered an ordinary, nonemployment hazard of the journey itself,
which is shared by all travelers.® Consequently, appellant has failed to establish that she
sustained an injury in the performance of duty.

The decision of the Office of Workers Compensation Programs dated February 13, 1997
is affirmed.

Dated, Washington, D.C.
June 25, 1999
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