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The issues are: (1) whether appellant met her burden of proof to establish that she
sustained a neck or shoulder injury in the performance of duty on February 2, 1995; (2) whether
the refusal of the Office of Workers Compensation Programs to reopen appellant’s case for
further consideration of the merits of her claim, pursuant to 5 U.S.C. § 8128(a), constituted an
abuse of discretion; and (3) whether the Office properly denied appellant’ s request for a hearing
under 5 U.S.C. § 8124.

The Board finds that appellant did not meet her burden of proof to establish that she
sustained a neck and shoulder injury in the performance of duty on February 2, 1995.

An employee seeking benefits under the Federal Employees Compensation Act’ has the
burden of establishing the essential elements of her claim including the fact that the individual is
an “employee of the United States’ within the meaning of the Act, that the claim was timely
filed within the applicable time limitation period of the Act, that an injury was sustained in the
performance of duty as alleged and that any disability and/or specific condition, for which
compensation is claimed are causally related to the employment injury.> These are the essential
elements of each compensation claim regardless of whether the claim is predicated upon a
traumatic injury or an occupational disease.’

To determine whether a federal employee has sustained a traumatic injury in the
performance of duty, it first must be determined whether the “fact of injury” has been
established. There are two components involved in establishing the fact of injury. First, the
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employee must submit sufficient evidence to establish that he actually experienced the
employment incident at the time, place and in the manner alleged.* Second, the employee must
submit evidence, in the form of medical evidence, to establish that the employment incident
caused a personal injury.> The term “injury” as defined by the Act, refers to some physica or
mental condition caused by either trauma or by continued or repeated exposure to, or contact
with, certain factors, elements or conditions.®

In the present case, appellant alleged that she sustained employment-related neck and
shoulder conditions while she was sorting mail and lifting tubs of mail on February 2, 1995.
Appellant indicated that she felt a“pop” in her neck when she lifted a tub of mail. By decision
dated July 17, 1995, the Office denied appellant’s claim on the grounds that she did not submit
sufficient medical evidence in support thereof. By decision dated March 1, 1996, the Office
denied appellant’s request for merit review of her claim and, by decision dated May 22, 1996, it
denied her request for a hearing.

The Board notes that appellant did not submit sufficient medical evidence to establish
that she sustained a neck or shoulder injury in the performance of duty on February 2, 1995.
Appellant submitted a February 2, 1995 form report in which Dr. Nabil Knorr, an attending
physician,” indicated that she injured herself on that date by “lifting [a] box” and diagnosed
“muscle strain.” In another form report dated February 2, 1995, Dr. Knorr listed the date-of-
injury as February 2, 1995, indicated that appellant reported injury to her “neck, shoulder” and
diagnosed “muscle strain.” These reports, however, are not sufficient to show that appellant
sustained an injury in the performance of duty on February 2, 1995 in that they do not provide a
clear opinion on the nature of appellant’s condition or contain adequate medical rationae in
support of their opinion on causal relationship. Dr. Knorr did not describe the February 2, 1995
employment incident in any detail or explain how this activity could have been competent to
cause injury. He did not provide any findings on examination and only generally described
appellant’s condition as “muscle strain.” In areport dated April 14, 1995, Dr. Donald Ditmars,
an attending physician,” indicated that appellant reported feeling a“pop” in her neck when lifting
a heavy box at work in February 1995 and noted that appellant had a probable herniated cervical
disc. Dr. Ditmars did not, however, provide a clear opinion that appellant’s cervical condition
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was employment related; nor did he describe the medical process by which appellant could have
sustained such an injury due to the February 2, 1995 employment incident.™

The Board further finds that the refusal of the Office to reopen appellant’s case for
further consideration of the merits of her claim, pursuant to 5 U.S.C. § 8128(a), did not
constitute an abuse of discretion.

To require the Office to reopen a case for merit review under section 8128(a) of the Act,
the Office's regulations provide that a clamant must: (1) show that the Office erroneously
applied or interpreted a point of law; (2) advance a point of law or a fact not previousy
considered by the Office; or (3) submit relevant and pertinent evidence not previously
considered by the Office™* To be entitled to a merit review of an Office decision denying or
terminating a benefit, a claimant also must file his or her application for review within one year
of the date of that decision.* When a claimant fails to meet one of the above standards, it is a
matter of discretion on the part of the Office whether to reopen a case for further consideration
under section 8128(a) of the Act.*®

In support of her reconsideration request, appellant submitted extensive medical reports
and notes, dated between 1993 and 1996, concerning the treatment of her neck, shoulder, arm
and leg conditions. None of this evidence indicates that appellant’s claimed neck and shoulder
problems, or any other medical problem, were due to employment factors and, therefore, this
evidence does not relate to the relevant issue of the present case, i.e., whether appellant
submitted sufficient probative medical evidence to establish that she sustained an employment-
related injury on February 2, 1995. The Board has held that the submission of evidence which
does not address the particular issue involved does not constitute a basis for reopening a case.™
Appellant also submitted copies of previously submitted medical reports, but the Board has held
that the submission of evidence which repeats or duplicates evidence already in the case record
does not constitute a basis for reopening a case.®

In the present case, appellant has not established that the Office abused its discretion in
its March 1, 1996 decision by denying her request for a review on the merits of its July 17, 1995
decision under section 8128(a) of the Act, because she has failed to show that the Office
erroneously applied or interpreted a point of law, that she advanced a point of law or a fact not
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previously considered by the Office or that she submitted relevant and pertinent evidence not
previously considered by the Office.

The Board further finds that the Office properly denied appellant’s request for a hearing
under 5 U.S.C. § 8124.

Section 8124(b)(1) of the Act, concerning a claimant’s entitlement to a hearing before an
Office representative, provides in pertinent part: “Before review under section 8128(a) of this
title, a claimant for compensation not satisfied with a decision of the Secretary ... is entitled, on
request made within 30 days after the date of the issuance of the decision, to a hearing on his
claim before a representative of the Secretary.”*®

The Board has held that the Office, in its broad discretionary authority in the
administration of the Act, has the power to hold hearings in certain circumstances where no legal
provision was made for such hearings and that the Office must exercise this discretionary
authority in deciding whether to grant a hearing.” Specifically, the Board has held that the
Office has the discretion to grant or deny a hearing request on a claim involving an injury
sustained prior to the enactment of the 1966 amendments to the Act which provided theright to a
hearing,*® when the request is made after the 30-day period for requesting a hearing,® and when
the request is for a second hearing on the same issue.® The Office’s procedures, which require
the Office to exercise its discretion to grant or deny a hearing when the request is untimely or
made after reconsideration, are a proper interpretation of the Act and Board precedent.?

In the present case, appellant’s April 17, 1996 hearing request was made after she had
requested reconsideration in connection with her claim and, thus, appellant was not entitled to a
hearing as a matter of right. In February 1996, appellant had requested reconsideration of the
Office’s July 17, 1995 decision. Hence, the Office was correct in stating in its May 22, 1996
decision that appellant was not entitled to a hearing as a matter of right because she made her
hearing request after she had requested reconsideration.

While the Office also has the discretionary power to grant a hearing when a claimant is
not entitled to a hearing as a matter of right, the Office, in its May 22, 1996 decision, properly
exercised its discretion by stating that it had considered the matter in relation to the issue
involved and had denied appellant’s hearing request on the basis that the case could be resolved
by submitting additional medical evidence to the Office and requesting reconsideration. The
Board has held that as the only limitation on the Office’s authority is reasonableness, abuse of
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discretion is generally shown through proof of manifest error, clearly unreasonable exercise of
judgment, or actions taken which are contrary to both logic and probable deduction from
established facts.?® In the present case, the evidence of record does not indicate that the Office
committed any act in connection with its denial of appellant’s hearing request which could be
found to be an abuse of discretion.

For these reasons, the Office properly denied appellant’s request for a hearing under
5U.S.C. §8124.

The decisions of the Office of Workers Compensation Programs dated May 22 and
March 1, 1996 and July 17, 1995 are affirmed.

Dated, Washington, D.C.
April 15, 1999

Michael J. Walsh
Chairman

George E. Rivers
Member
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Alternate Member
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