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The issue is whether appellant met her burden of proof in establishing that she sustained
an injury causally related to factors of employment.

The Board has duly reviewed the case record in the present appeal and finds that
appellant did not establish that she sustained an injury in the performance of duty.

An employee seeking benefits under the Federal Employees Compensation Act’ has the
burden of establishing the essential elements of his or her claim? including the fact that the
individual is an “employee of the United States” within the meaning of the Act,® that the claim
was timely filed within the applicable time limitation period of the Act,* that an injury was
sustained in the performance of duty as alleged, and that any disability and/or specific condition
for which compensation is claimed are causaly related to the employment injury.” These are
essential elements of each compensation claim regardliess of whether the claim is predicated
upon atraumatic injury or an occupational disease.®

To determine whether an employee has sustained a traumatic injury in the performance of
duty, it must first be determined whether a “fact of injury” has been established. First, the
employee must submit sufficient evidence to establish that he or she actually experienced the
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employment incident at the time, place and in the manner alleged.” Second, the employee must
submit sufficient evidence to establish that the employment incident caused a personal injury.
An employee may establish that an injury occurred in the performance of duty as alleged but fail
to establish that his or her disability and/or a specific condition for which compensation is
claimed are causally related to the injury.’

The Office of Workers' Compensation Programs cannot accept fact of injury if there are
such inconsistencies in the evidence as to seriously question whether the specific event or
incident occurred at the time, place and in the manner alleged, or whether the alleged injury was
in the performance of duty.”® Nor can the Office find fact of injury if the evidence fails to
establish that the employee sustained an “injury” within the meaning of the Act. An injury does
not have to be confirmed by eyewitnesses in order to establish the fact that an employee
sustained an injury in the performance of duty, as alleged, but the employee’ s statements must be
consistent with surrounding facts and circumstances and his subsequent course of action.™
However, an employee’ s statement alleging that an injury occurred at agiven time and in agiven
manner is of great probative value and will stand unless refuted by strong or persuasive
evidence.? Such circumstances as late notification of injury, lack of confirmation of injury,
continuing to work without apparent difficulty following the aleged injury, and failure to obtain
medical treatment may cast doubt on an employee’ s statements in determining whether he or she
has established his or her claim.®® Further, the mere occurrence of an episode of pain during the
workday is not proof of an injury having occurred at work, nor does it warrant an inference of
causal relationship.*

The facts in this case indicate that on September 26, 1995 appellant, then a 47-year-old
occupational health nurse, filed an occupational disease claim, alleging that excessive walking at
work caused a fracture of her right fifth toe. She did not stop work. In a November 24, 1995
statement, she advised that excessive walking and extreme heat at work caused pain and swelling
of her right little toe. By decision dated January 18, 1996, the Office denied the claim on the
grounds that appellant failed to establish that an injury was sustained as alleged. On
February 20, 1996 appellant requested reconsideration and submitted additional medical
evidence. By decision dated June5, 1996, the Office declined to modify the prior decision,
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finding that the medical evidence failed to establish a causal relationship between employment
factors and appellant’ s condition.

The relevant medical evidence includes a September 1, 1995 report in which David
Finkelstein, D.P.M., diagnosed possible fracture of the right fifth toe and advised that appellant
should avoid excessive walking. In a September 11, 1995 report, he advised that she could
return to regular duties. In a February 16, 1996 report, Dr. Finkelstein advised that x-ray
indicated that appellant had regrowth of bone of her little toe and had not sustained a fracture.™

In the present case, there is no dispute that appellant was a federal employee and that she
timely filed a claim for compensation benefits. However, the medical evidence is insufficient to
establish that she sustained an employment-related injury because it does not contain a
rationalized medical opinion explaining how her toe condition was caused or aggravated by
employment factors.  While appellant submitted reports from her treating podiatrist
Dr. Finkelstein, his reports are void of an opinion regarding the cause of appellant’s condition.
Consequently, appellant has not submitted sufficient medical evidence to establish that her toe
condition was causally related to factors of employment.*®

The decisions of the Office of Workers Compensation Programs dated June5 and
January 18, 1996 are hereby affirmed.

Dated, Washington, D.C.
September 18, 1998

Michael J. Walsh
Chairman
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Member

Willie T.C. Thomas
Alternate Member

> Appellant also submitted medical evidence pertaining to a sprain of the right foot in 1988 and that she had a
bone removed from the right little toe in 1992.

1® The Board notes that appellant submitted evidence to the Board with this appeal. The Board, however, cannot
consider this evidence as its review of the case is limited to the evidence of record which was before the Office at
thetime of itsfinal decision. 20 C.F.R. § 501.2(c).



