U. S. DEPARTMENT OF LABOR

Employees’ Compensation Appeals Board

In the Matter of VINCENT C. GRIMALDI, SR. and DEPARTMENT OF THE INTERIOR,
MINUTE MAN NATIONAL HISTORICAL PARK, Concord, Mass.

Docket No. 96-1447; Submitted on the Record:;
Issued September 14, 1998

DECISION and ORDER

Before MICHAEL J. WALSH, MICHAEL E. GROOM,
A. PETER KANJORSKI

The issue is whether the Office of Workers Compensation Programs properly reduced
appellant’s compensation, effective March 31, 1996, based on his capacity to perform the duties
of an office manager.

The Board has reviewed the case record and finds that the Office properly reduced
appellant’s compensation on the basis that he was capable of earning the wages of an office
manager.

Under the Federal Employees Compensation Act,* once the Office has accepted a claim
and paid compensation benefits, it has the burden of proof to establish that an employee's
disability has ceased or lessened, thus justifying termination or modification of those benefits.?
An injured employee who is unable to return to the position held at the time of injury or to earn
equivalent wages but who is not totally disabled for all gainful employment is entitled to
compensation computed on the loss of wage-earning capacity.>

Wage-earning capacity is the measure of the employee’s ability to earn wages in the open
labor market under normal employment conditions.* Section 8106(a)> of the Act provides for
compensation for the loss of wage-earning capacity during an employee’s disability by paying
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the difference between his monthly pay and his monthly wage-earning capacity after the
beginning of the partial disability.®

Section 8115 provides that the wage-earning capacity of an employee is determined by
his actual earnings if these fairly and reasonably represent his or her wage-earning capacity.” If
the actual earnings do not fairly and reasonably represent the employee’ s wage-earning capacity,
or if the employee has no actual wages, wage-earning capacity is determined by considering the
nature of the injury, the degree of physical impairment, the employee's usual employment, age,
and qualifications for other employment, the availability of suitable employment, and other
factors and circumstances which may affect his wage-earning capacity in his disabled condition.?
A job in the position selected for determining wage-earning capacity must be reasonably
available in the general labor market in the commuting areain which the employee lives.’

In this case, appellant, then a 42-year-old maintenance mechanic foreman, filed a notice
of occupational disease on May 10, 1991, claiming stress resulting from his employment. The
Office accepted the claim for situational adjustment reaction with depressed mood and paid
appropriate compensation.

Following efforts at returning appellant to work with the employing establishment and a
medically indicated relocation, the Office referred appellant to a rehabilitation counselor on
January 9, 1995. She met with appellant in March 1995 and appellant signed a job search
agreement on May 11, 1995.

On November 27, 1995 the Office issued a notice of proposed reduction of
compensation, based on appellant’s wage-earning capacity of $28,000.00 per year as an office
manager. The Office noted that appellant had exceeded the 90-day period of assistance in job
placement, which began on July 22, 1995, but granted a 30-day extension.

By letter dated December 24, 1995, appellant opposed the proposed reduction on the
grounds that the Office failed to follow its job placement procedures and that appellant’s
“exemplary” but unsuccessful efforts to secure an office manager’ s position demonstrated that he
did not possess the necessary qualifications.

On February 20, 1996 the Office made the proposed reduction final, effective March 31,
1996, on the grounds that the position of office manager fairly and reasonably represented
appellant’s wage-earning capacity. The Office noted that the rehabilitation counselor had
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employee’ s loss of wage-earning capacity. 20 C.F.R. § 10.303(b).
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complied with job placement requirements in meeting with appellant, referring him to potential
employers, and determining that the position of office manager was suitable to appellant’s
background and training and reasonably available in his commuting area.

The Board finds that the medical evidence establishes that appellant is capable of
performing the same type of work as he did at the time of the onset of his emotional condition,
except that he cannot return to his previous employer. Both the August 22, 1994 report of
Dr. Robert L. Leighton, appellant’s treating psychiatrist, and the October 28, 1993 opinion of the
impartial medical examiner, Dr. Paul D. Garson, Board-certified in psychiatry and neurology,
concluded that appellant was mentally able to return to work but that he should not be employed
in the location in which the emotional trauma occurred and should relocate to be nearer his
family. These reports do not establish appellant’ s total disability for work.

The Board aso finds that the selected position fairly and reasonably represents
appellant’s wage-earning capacity. After placement efforts with the employing establishment
ultimately proved fruitless and appellant was referred to the rehabilitation counselor,” she
identified the office manager position, listed in the Department of Labor’s Dictionary of
Occupational Titles, as vocationally suitable for appellant, noting the similarities between the
general duties of an office manager and appellant’s specific tasks as a foreman supervisor of
mai ntenance.

The record shows that appellant’s experience included supervision of personnel, budget
development and management, organizational duties, problem-solving, and initiation of time and
money-saving procedures, and that these skills are reasonably transferable to the requirements of
an office manager position—coordinating personnel activities, analyzing and organizing office
procedures, planning cost reduction programs, and preparing reports. As the rehabilitation
counselor stated in her January 29, 1996 report, a labor market survey and several employers
who had not hired appellant indicated that his qualifications and skills were suitable for the job
openings for which he had applied. Further, appellant received extensive training in supervisory
management during his tenure at the employing establishment. Therefore, the position of office
manager is vocationally suitable.

The Board also finds that the selected position of office manager was reasonably
available in appellant’s geographic area within a reasonable commuting distance. The record
reveals that appellant lived about midway between Poughkeepsie and Albany, New York, and
indicated that he would seek work in both areas. Appellant’s own account of his job-seeking
activities demonstrates that he applied for positions in five counties. The rehabilitation
counselor reported on January 29, 1996 that the state agency had confirmed numerous job
openings for office manager or administrator in the Albany-Poughkeepsie area during the past
three months. While
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appellant may have been unsuccessful in being selected, there is no evidence in the record that
jobs were not reasonably available within his commuting area.™*

Appellant argued that the rehabilitation counselor failed to document adequately her
efforts to assist appellant in obtaining work and failed to follow Office procedures in providing
job placement and determining suitable vocational goals.

The Office provides vocational rehabilitation to disabled claimants but is not an
employment agency; while the Office is obligated by the statute to assist claimants under the Act
to return to work, a claimant has the duty to seek and obtain suitable employment.*?
Unsuccessful efforts do not entitle a claimant to continuing disability compensation.

In this case, the January 29, 1996, November 14, October 25, July 22 and May 22, 1995
reports from the rehabilitation counselor detailed her ongoing efforts in contacting and assisting
appellant in his job search. As the rehabilitation counselor noted, appellant was strongly
motivated to find work and waived further psychological testing and vocational training because
he “wants to work!” In letters dated November 14 and 28, 1995, the rehabilitation counselor
advised appellant of three job openings, for which he subsequently applied. Thus, the Board
finds that the Office provided the required assistance to appellant in obtaining work.

Moreover, the Office used the financial information provided by the rehabilitation
counselor concerning the prevailing wage rate for an office manager in the area and properly
followed its established procedures™ for determining appellant's wage-earning capacity.'
Accordingly, the Board finds that the Office has met its burden of justifying a reduction in
appellant’ s compensation for total disability.
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The February 20, 1996 decision of the Office of Workers' Compensation Programs is
affirmed.

Dated, Washington, D.C.
September 14, 1998
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