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The issue is whether the Office of Workers Compensation Programs abused its
discretion in denying appellant’ s request for awritten review of the record.

On April 18, 1995 appellant, then a 35-year-old distribution clerk, filed a notice of
traumatic injury, claiming that as she crossed the darkened parking lot on her way to work, she
became entangled in plastic banding strips and fell, injuring her right wrist, elbow, and hip, and
scraping both knees. Appellant was treated later that morning by Dr. Jeffrey Nordella, Board-
certified in emergency medicine, who released her for full duty on April 21, 1995.

Following a telephone conference, the employing establishment controverted the claim
on the grounds that appellant was not in the performance of duty because she was on her way to
work and the parking lot was not federal property.

On July 6, 1995 the Office rejected appellant’s claim on the grounds that appellant’s fall
occurred off the employing establishment’s property and therefore she was not within the
performance of duty. The Office noted that the employing establishment leased part of the
parking lot to maintain postal vehicles, but that appellant rented her parking space from a private
company.

By letter dated August 8, 1995 and postmarked August 9, 1995, appellant requested a
written review of the record and submitted affidavits and documents in support of her argument
that her fall took place on the employing establishment’s premises. In aletter dated August 26,
1995, the Office denied a written review of the record on the grounds that appellant’s request
was made more than 30 days from the date of the July 6, 1995 decision. The Office informed
appellant that she could request reconsideration to resolve the issue.

The Board finds that appellant’s request for a written review of the record was untimely
filed.



The Federal Employees Compensation Act® is unequivocal that a claimant not satisfied
with a decision of the Office has a right, upon timely request, to an oral hearing before a
representative of the Office® The statutory right to a hearing pursuant to section 8124(b)(1)
follows an initial decision of the Office.® Because subsection (b)(1) is unequivocal on the time
limitation for requesting a hearing, a claimant is not entitled to such hearing as a matter of right
unless his or her request is made within the requisite 30 days.*

The regulation implementing section 8124(b)(1) provides that a claimant may request a
review of the written record in lieu of the oral hearing, but the same rules apply.® The regulation
is clear that a claimant is not entitled to a review of the written record if the request is not made
within 30 days of the date of issuance of the decision.® Section 10.131(b) is equally clear that
the date on which the request is deemed “made’ should be “determined by the postmark of the
request,” rather than any other date.”

In this case, appellant argues that the Office envelope which contained the July 6, 1995
decision was postmarked July 10, 1995 and that, therefore, under the mailbox rule, the 30 days
did not begin to run until the later date. However, the regulation provides that the date of
issuance of the decision, July 6, 1995, is controlling, not the date on which the Office mails the
decision. Further, under the mailbox rule the Board has held that in the absence of evidence to
the contrary, it is presumed that a notice mailed to an individual in the ordinary course of
business was received by that individual.2 Here, appellant acknowledges receipt of the July 6,
1995 decision.

Nonetheless, even when the request for a written review is not timely, the Office has the
discretion to grant such review, and must exercise that discretion.” Here, the Office informed
appellant in its July 6, 1995 decision that it had considered the matter in relation to the issue
involved and denied a written review on the basis that she could request reconsideration and
submit evidence in support of her claim that she fell on federal property.
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The Board has held that the only limitation on the Office' s authority is reasonableness,™
and that abuse of discretion is generally shown through proof of manifest error, clearly
unreasonable exercise of judgment, or actions taken which are contrary to both logic and
probable deductions from known facts.™*

In this case, nothing in the record indicates that the Office committed any abuse of
discretion in denying appellant’ s request for a review of the record. Appellant was fully advised
that she could request reconsideration and submit evidence in support, and appellant has offered
no argument to justify further discretionary review by the Office.*? Thus, the Board finds that
the Office did not abuse its discretion in denying appellant’s request for a written review of the
record.
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