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The issues are: (1) whether appellant met his burden of proof to establish that he
sustained a recurrence of disability on or after May 22, 1986 due to his January 11, 1986
employment injury; and (2) whether the refusal of the Office of Workers Compensation
Programs to reopen appellant’s case for further consideration of the merits of his claim, pursuant
to 5 U.S.C. §8128(a), constituted an abuse of discretion.

The Board has duly reviewed the case record in the present appeal and finds that
appellant did not meet his burden of proof to establish that he sustained a recurrence of disability
on or after May 22, 1986 due to his January 11, 1986 employment injury.

When an employee, who is disabled from the job he held when injured on account of
employment-related residuals, returns to a light-duty position or the medical evidence of record
establishes that he can perform the light-duty position, the employee has the burden to establish
by the weight of the reliable, probative and substantial evidence a recurrence of total disability
and show that he cannot perform such light duty. As part of this burden the employee must show
a change in the nature and extent of the injury-related condition or a change in the nature and
extent of the light-duty job requirements.’

In the present case, the Office accepted that appellant sustained an employment-related
lumbosacral sprain on January 11, 1986. Appellant stopped work on January 11, 1986, returned
to work in a light-duty position on January 21, 1986, stopped work on May 22, 1986 and was
terminated by the employing establishment on April 27, 1990. Appellant later claimed that he
sustained a recurrence of total disability on May 22, 1986 due to his January 11, 1986
employment injury. By decision dated June 8, 1995, the Office denied appellant’s recurrence
claim on the grounds that he did not submit sufficient medical evidence and, by decision dated
August 15, 1995, the Office denied appellant’ s request for merit review.
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Appellant did not submit sufficient medical evidence to establish that he sustained a
recurrence of disability on or after May 22, 1986 due to his January 11, 1986 employment injury.
Appellant submitted reports dated beginning in May 1986 in which Dr. Jack Morgan, an
attending physician Board-certified in physical medicine and rehabilitation, indicated that he had
a chronic lumbosacral strain which prevented him from performing heavy lifting; appellant aso
submitted periodic reports of other physicians who provided similar assessments of his
condition. Beginning in 1988, the medical evidence revealed that appellant had a herniated
nucleus puplosus at L5-S1. This evidence, however, is of limited probative value on the relevant
issue of the present case in that it does not contain an opinion that appellant sustained total
disability due to his January 11, 1986 employment injury.” The Office has not accepted that
appellant’s herniated nucleus pulposus was employment related and appellant has not submitted
evidence establishing such a relationship. The record does not contain any evidence that
appellant was unable to perform his light-duty position beginning May 22, 1986 due to an
employment-related condition.

The Board further finds that the refusal of the Office to reopen appellant’s case for
further consideration of the merits of his claim, pursuant to 5 U.S.C. § 8128(a), did not constitute
an abuse of discretion.

To require the Office to reopen a case for merit review under section 8128(a) of the
Federal Employees Compensation Act,® the Office's regulations provide that a claimant must --
(1) show that the Office erroneously applied or interpreted a point of law; (2) advance a point of
law or a fact not previously considered by the Office; or (3) submit relevant and pertinent
evidence not previously considered by the Office.* To be entitled to a merit review of an Office
decision denying or terminating a benefit, a claimant also must file his or her application for
review within one year of the date of that decision.> When a claimant fails to meet one of the
above standards, it is a matter of discretion on the part of the Office whether to reopen a case for
further consideration under section 8128(a) of the Act.®

In support of his July 6, 1995 request, appellant attached documents which had already
been considered by the Office, including several reports of Dr. Miller. The submission of this
evidence does not require the Office to perform a merit review in that the Board has held that the
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submission of evidence which repeats or duplicates evidence already in the case record does not
constitute a basis for reopening a case.’

In the present case, appellant has not established that the Office abused its discretion in
its August 15, 1995 decision by denying his request for areview on the merits of its June 8, 1995
decision under section 8128(a) of the Act, because he has failed to show that the Office
erroneously applied or interpreted a point of law, that he advanced a point of law or a fact not
previously considered by the Office or that he submitted relevant and pertinent evidence not
previously considered by the Office.

The decisions of the Office of Workers Compensation Programs dated August 15 and
June 8, 1995 are affirmed.

Dated, Washington, D.C.
March 20, 1998
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