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The issue is whether appellant received an overpayment in the amount of $16,119.36 and,
if so, whether she was without fault in the matter of this overpayment.

The Board finds that appellant received an overpayment in the amount of $16,119.36.

Appellant sustained a lumbar strain in the course of her federa employment on
September 19, 1992 and began receiving compensation for total disability on the periodic rolls
on October 15, 1993. On October 26, 1993 the Office of Workers' Compensation Programs also
accepted the claim for a herniated disc at L5-S1 and authorized surgery for the condition.
Appellant returned to her regular work on April 5, 1994, but she continued to receive
compensation for total disability through November 11, 1994. As appellant was not entitled to
compensation for disability after her return to work at the same wages,* the compensation paid
for the period April 5 to November 12, 1994, in the amount of $16,119.36 constituted an
overpayment of compensation.

The Board further finds that appellant was not without fault in the matter of the
overpayment of compensation.

Section 8129(a) of the Act provides that where an overpayment of compensation has
been made “because of an error of fact or law,” adjustment shall be made by decreasing later
payments to which an individual is entitled. The only exception to this requirement is a situation
which meets the tests set forth as follows in section 8129(b): “Adjustment or recovery by the
United States may not be made when incorrect payment has been made to an individual who is
without fault and when adjustment or recovery would defeat the purpose of the Act or would be

! In general, the term “disability” under the Federal Employees Compensation Act means “incapacity because of
injury in employment to earn the wages which the employee was receiving at the time of such injury.” Billy G.
Snor, 35 ECAB 419 (1983).



against equity and good conscience.”?> No waiver of an overpayment is possible if the claimant
isnot “without fault” in helping to create the overpayment.

In determining whether an individual is not “without fault” or, alternatively, “with fault,”
section 10.320 of Title 20 of the Code of Federal Regulations states in pertinent part:

“An individual iswith fault in the creation of an overpayment who:

(1) Made an incorrect statement as to a material fact which the
individual knew or should have known to be incorrect; or

(2) Failed to furnish information which the individual knew or
should have known to be material; or

(3) With respect to the overpaid individual only, accepted a
payment which the individual knew or should have been expected
to know was incorrect.”?

In the instant case, the Office informed appellant in a form letter CA-1049 dated
October 15, 1993 that compensation was payable only while she was unable to perform the
duties of her regular work because of her employment injury and that she must return any
compensation checks received after her return to work. The Office sent appellant an additional
letter dated October 26, 1993, specifically informing appellant to advise it when she returned to
work and to return any check received after returning to work in order to avoid an overpayment.

In her December 6, 1995 response to the Office's preliminary determination that she
received an overpayment of compensation, appellant indicated that the creation of the
overpayment was unintentional because she believed that Office would properly monitor her
benefits. Appellant also stated that repayment of the overpayment would result in financial
hardship. Nevertheless, the Office's letters dated October 15 and October 26, 1993 clearly
informed appellant that she must return any compensation received after she returned to her
work. Appellant, therefore, knew or should have known that she was not entitled to the
payments received from April 5 through November 12, 1994. As appellant was not without fault
in the overpayment of compensation in the amount of $16,119.36, this overpayment cannot be
waived.

25U.S.C. §8129.

%20 C.F.R. §10.320(b).



The decision of the Office of Workers Compensation Programs dated September 26,
1996 is affirmed.
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