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Dated: October 20, 1995,
Gene K. Haislip,
Deputy Assistant Adminisirator, Office of
Niversion Contral, Drug Enforcement
Administration,
[FR Diow. 95-25660 Filed 10-16-495; 8:45 am|
BILLING CODE 4410=-00-M

DEPARTMENT OF LABOR

Pension and Welfare Benefits
Administration

[Application No. D-09973, et al,

Proposed Exemptions; Kay Alden, Inc.

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Motice of proposed exemptions,

SummMARY: This document conrains
notices of pendency befare the

Department of Labor {the Department) of

proposed exemptions from certain of the
prohibited transaction restriction of the
Ermplovee Retirement Income Security
Actof 1974 (the Act) and/or the Internal
Revenue Code of 1986 (the Code).

Written Comments and Hearing
RHequests

All interested persons are invited o
submit written comments or request for
a hearing on the pending exemptions,
unless otherwise stated in the NMotice of
Proposed Exemption, within 45 days
from the date of publication of this
Federal Register Notice. Comments and
request for a hearing should state: (1)
The name. address, and telephone
number of the person making the
comment or regquest, and (2] the nature
of the person's interest in the exemption
and the manner in which the person
would be adversely affected by the
exemprion, & request for a hearing must
also state the issues to be addressed and
include a general description of the
evidence to be presented at the hearing.
A request for a hearing must also state
the issues to be addressed and include
a peneral description of the evidence to
be presented al the hearing,

ADDRESSES: All written comments ancd
request for a hearing (at least three
copies) should be sent to the Pension
and Welfare Benefits Administration,
OMfice of Exemplion Determinations,
Room N-5649, U.S. Department of
Labor, 200 Constitution Avenue NW.
Washington, DC 20210. Auention:
Applicarion Mo, stated in each Notice of
Proposed Exemption. The applications
for exemption and the comments
received will be available for public
inspection in the Public Documents
Room of Pension and Wellare Benefits
Administration, LLS. Department of

Labor, Room N-3507, 200 Constitution
Avenue NW,, Washington, DC 202140,

MNaotice (o Interested Persons

MNotice of the proposed exemplions
will he provided to all interested
persons in the manner agreed upon by
the applicant and the Department
within 13 davs of the dare of publication
in the Federal Register. Such notice
shall inchade a copy of the notice of
proposed exemption as published in the
Federal Register and shall inform
interested persans of their right (o
comment and to request a hearing
(where appropriate).

SUPPLEMEMTARY INFORMATION: The
proposed exemplions were requested in
applications liled pursaant to section
408(a) of the Act and/or section
4975(c1(2) of the Code, and in
accordance with procedures set Torth in
29 CFR Part 2570, Subpart B (55 FR
32836, 32847, August 10, 1990).
Effective December 31, 1978, section
102 of Reorganization Plan No. 4 of
1978 (43 FR 47713, October 17, 1978)
transferred the authority ol the Secretary
of the Treasury to issue exemptions of
the type requested to the Secretary of
Labor, Therefore, these notices of
proposed exemption are issued solely
by the Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations,

Kay Alden. Inc, Maney Purchase Plan
ithe Plan), Located in Chicago, Illinois

[Application Mo, D-08973]
Proposed Exemption

The Department is considering
pranting an exemption under the
authority aof section 408{a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR Pare 2570, Subpart B (55
FR 32847, Aupgust 10, 1990). If the
exemplion is granted, the restrictions of
sections 406(a), 40600101} and 406(h) (2)
ol the Act and the sanctions resulting
from the application of section 4975 of
the Code, by reason of section 4975(c)(1)
(A) through (F) of the Code shall not
apply to the purchase of real property
ithe Purchase) by the Plan fram Mr.
Vernon Nelson (Nelson), a party in
interest with respect to the Plan
provided that: (a) The Purchase is a one
time transaction lor cash; (b) the Plan
will pay no more than fair market valoe
for the Property, as determined by an
independent qualified real estare

appraiser ai the time of the transaction;
[} the Fair markel value of the Property
represents no more than 25% of the
value of the Plan’s assets; {d) the Plan's
interests with respect to the Purchase
are represented by two independent
fiduciaries (e} the Plan will pay no fees
ar commissions associated with the
Furchase: and (f) all terms and
conditions of the Purchase are at least
as favorable to the Plan as those
ohbtainable in an arm’s length
transaction with an unrelated party,

Summary of Facts and Representations

1. The Plan is a defined contribution
plan having three participants and
assels with a lair market value of
$1,533.292 as of January 12, 1995, The
rrustees of the Plan are Nelson and Kay
Alden Nelson, The Plan sponsar is in
the business of script writing Lor day
LT soap) Gperas.

2, The Property consists of eighteen
undeveloped building sites located in
Spyalass Hills, a subdivision in
Hutchinson, Kansas. The Spyglass
subdivision is located to the North and
Fast of Hutchinson, Kansas. The sewer,
natural pas, underground elecrrical and
telephone wires are accessible to all
lots, Owver the last twenty vears, the
development in Hutchinson has been in
the general area of Spyelass Hills,
Spyplass Hills currently is the anly
development with growth potential
which has sewer and utilities in place,
Spvplass Hills should be completely
developed within the next five to ten
YRars.

In 1989, Nelson acquired twenty five
lots. During the past three vears, Nelson
has been preparing the subdivision lor
development. He has encouraged
housing starts by working with
developers and individuals willing (o
build homes. There is a fully occupied
five unit luxury condominium in
Spyelass Hills, and a townhouse
complex is (o be huilt within the next
Vear,

3. The Property was appraised on
Chetober 31, 199 by Ralph E. Gingerich,
an independent and qualified real estate
appraiser. Mr, Gingerich calculated that
the fair market value of the Property 1o
he 53240000 using the comparable sales
approach. In his appraisal, he states thal
market conditions and growth potential
are favorable, and new housing starts
have increased sharply in the past two
years causing values and sales of sites
to increase rapidly,

4. The Plan is seeking a suitable
replacement for an unrelated real estate
holding it sold in August 1994 and
therelore, proposes 1o purchase the
Froperty, The Private Bank and Trust
Company (the Bank} has been retained

Vi
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Lo serve as independent fiduciary on
hehall of the Plan. The Bank has
reviewed the proposed transaction and
represented that the Property is an
appropriate investment for the Plan for
the following reasons. First, even
though the Property is nol income
producing, the economic attraction of
the Property to the Plan is not
diminished. All three Plan participants
are relatively young, and not facing
retirement in the near future. Thus, any
possible illiquid characteristic of the
investment would not prejudice the
Plan. Secondly, following the Purchase,
only 25% of the Plan’s assets will be
invested in real estate. Lastly, the
Property consists of multiple lots that
will be marketed individually providing
a continuing cash flow as each lot is
sold.

Central Bank and Trust Company
{Central Bank) has also been retained to
serve as independent fiduciary on
behall of the Plan. Central Bank
represents that the appraisal is a fair
representation of the current market,
Further, Central Bank states that the
niew howsing market in Hutchinson
continues to be strong, and Spyglass
Hills should benefit from this trend.
Central Banks believes that the Property
is an appropriate investment for the
Plan, Lastly. Central Bank represents
that at the time of the purchase of the
Property, it will review the transaction
and confirm that the Flan is paying no
more than fair market value lor the
PFroperty.

5. In summary, the applicant
represents thal the proposed transaction
salisfies the criteria of section 408(a) of
the Act because: (1) The terms of the
purchase are as favorable as the Plan
could obtain in an arm's length
transaction with an unrelated party; (2]
the fair market value of the Property has
heen established by an independent and
qualified appraiser and represents no
mare than 25% of the value of the Plan's
assers: (3) the Plan has retained an
independent fiduciary who has
reviewed the terms of the Purchase and
has determined that the Purchase is in
the Plan's interest; and {4) the Plan has
retained a second independent fiduciary
who will represent the interests of the
Plan at the time of the Purchase to
ensure that the Plan is not paving more
than fair market value for the Property,

For Further Information Contact:
Allison Padams of the Department, at

{(202)219-8971. [This is not a toll-free
numher.]

The Chase Manhattan Bank [(National
Association) Pooled Investment Trust
for Employee Benefit Plans (the Trust)
Located in New York, New York

[Excmption Application Moo 089535
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c{2) of the Code and
in accordance with the procedures set
forth in 29 CFR Part 2570, Subpart B (55
FR 32836, 32847, August 10, 1990), If
the exemption is granted, the
restrictions of sections 406G{a), 406(L(L)
and 406{b) (2] of the Act and the
sanctions resulting from the application
of section 49735 of the Code, by reason
of section 49753 (c{1){A) through (E) of
the Code, shall not apply to the past
cash sale of certain commercial paper
nates (the Notes) for $25, 129,748 by two
collective investment funds in the Trust
known as VAN | and VAN I8 (the
VANs] to The Chase Manhattan Bank,
MLAL (the Bank], a party in interest with
respect Lo the employee benefit plans
invested in the YANs atl the time of the
transaction; provided the following
conditions were met:

{a] The sale ol each of the Notes was
a one-lime cash ransaction:

{b] The terms and conditions of the
sale were at least as favorable to the
VAN as those obtainable in an arm’s-
length transaction with an unrelated
party,

€} The YANs received an amount for
the Motes that was equal o the preater
al: (i) In the case of a Mote that had a
scheduled matarity after the date of the
transaction, the original purchase price
paid by the particular VAN for the Nore
plus interest at the imputed vield 1o
maturity up to the date of sale, as
calculated by the Bank; (i) in the case
of a Note that had a scheduled maturity
on or before the date of the transaction,
the value al maturity plus additional
interest to the date of sale at the daily
rates earned by the related VAN
texclusive of its holdings of the Nates)
from the maturity date to the date of
sale; or (iii) the fair market value of cach
MNote as of the time of sale as determined
by an independent, qualified appraiser;

id) The WANs did not pay any
commissions, costs or other expenses in
connection with the sale of the MNotes;

el If the exercise of any of the Bank's
rights, claims or causes of action in
connection with its ownership of the
Notes resulls in the Bank recovering
from the issuer of the Notes, or any third
party, an aggregate amount that is more
than the purchase price paid (o the
WANs by the Bank for the Notes {i.e,
525,129,748), the Bank will pay such
excess amounts (o the respective VANs
within thirty (30) days of the receipt of
such recovery amounts, and

(1 Each employee benelit plan with
interests in the YANs received its
proportionate share of the proceeds of
the sale of the Notes to the Bank and
receives its proportionate share of any
recovery amounts obtained on the Motes
in excess of the purchase price received
by the VANS, as described in condition
(2] ahove.

Effective Date: If pranted, this
proposed exemption will be effective as
of December 19, 1994,

Summary of Facts and Representations

l. The Trust is a collective investment
vehicle comprised of several separate
collective funds maintained by the Bank
for investment by employvee benefit
plans subject to the Act {the Plans) and
aovernmental employves benefit plans.
The Bank is a national banking
association that serves as trustee (o the
Trust. The Trust includes VAN 1 and
VAN 1B {i.e. the VANS), which are two
separate collective investment funds
that hold assers of various Plans. The
VANs are short-term investment funds
that are desipned to be highly liquid. As
of December 31, 1994, VAN 1 and VAN
1B had total assets in the amounts of
5606241331 and $538,048,711,
respeclively,

2. The Bank, acting on behalf of the
VANs as trustee of the Trust, purchased
the Motes from the YANs on December
19, 1994, The Notes were short-lerm
investments with maturities of live
months or less that were issued by
Confederation Life Insurance Co,
{Confederation) with a total face amount
of 525 million, The Bank states that the
Mates, like most short-term commercial
paper, were purchased at a discount
with the face amount o be paid at
maturity, No other interest payments
were comlemnplated during the term ol
thee Mates,

The Motes held by the respective
VANs, including the original purchase
price and date, value at maturity, and
stated maturity date are as follows:

WM

Original pur- Purchase ; . Maturity
chase price tate Value at maturity tata
$4,943 750,00 604 $5,000,000 GI07 /a4
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Original pur- Purchase g | Maturit-_.f_
VAN chase price date Value al maturity date
4,858 441 67 71249/84 5,000,000 S2a94
4,871,163.20 02 5,000,000 130085
4,859 441 .67 7129/54 5,000,000 8/29/94
4,871,163.20 B/02/04 5,000,000 143095
l —

3. On Aupust 11, 1994, the Canadian
insurance regulatory authorities placed
Confederation into a liquidation and
winding-up process, and on August 12,
1994, the insurance authorities of the
State of Michipan commenced legal
action to place the LS. operations of
Confederation into rehabilitation
proceedings. The Bank states that, as a
result of these actions, the payments on
the MNotes were suspended.! The Bank
states further that it appeared highly
unlikely that the assets of Confederation
would be sufficient to pay the
Noteholders. including the Y ANs, 1o
any sipnificant extent,

4. The Bank represents that once it
received notice of the seizure of
Confederation, it segrepated the Notes in
separate liguidating accounts within the
Trust, There were bwo liquidating
accounts, one with respect to each of the
YAMNSs (the Liquidating Accounts), The
propartional interest of each Plan in a
Liguidating Account [ollowing the
segregation egqualled its proportional
interest in the affected VAN
immediately before the sepregation. The
estimated number of Plans participating
in each of the Liquidaring Accounis
established with respect to VAN 1 and
VAN 18 were 100 and 19, respectively,
Among the Plans invested in one or
bath of the VANs were the Retirement
and Family Benefit Plan of The Chase
Manhattan Bank, WA, and The Chase
Manhattan Bank, M. A, Thrift Investment
Flan.

5. The Bank represents that because it
desired to make the Plans “whole" for
the losses that would have occurred in
connection with the Plans' investment
in the Notes, the Bank purchased the
Motes from the Liguidating Accounts on
December 15, 1994 for the value the
MNoates would have had in the particular

The Department nides that the decisions male
by the Bank on behalf of the Y ANs o acquine and
holed the Notes were subject to the fduciary
reaponsibility provisions of Part 4 of Titde T of the
Act, lothis proposed exemption, the Department is
o providing an apinion as o whether any
wviolations of Part 4 of Title | may have arisen as a
resul i af the acquisition and holding of the Mares
by the VANS

The Bank represents that the imputed vield to
maturity for the Notes held by the WANs, as lisied
above in Paragraph £, was 4.5%, 4 T1'%, 5.185%,
4 71% and 3. 125%. respectively, when calculated
on an anoualized basis, However, as noted above,
thie Nodes bore no copRr or ol her eurrend wvield

VAN at the time of the ransactions but
for the placement of Confederation in
liguidation. The Bank entered into the
transactions prior to the end of 1994 in
response to the demands of Plan
fiduciaries that the Flans be made
“whole” on these investments and
completely liquid for purpases of year-
end valuations of the assets held by the
VANs, Accordingly, the Bank requests a
retroactive administrative exemption
from the Department to permit the past
sale of the Notes under the terms and
conditions described herein,

. The Bank paid to the Liquidating
Accounts a total of £25,129,748 for the
MNotes. The Bank states that the sale
price received by the VANS tor the
MNotes was equal to: (i) In the case of a
Mote that had a scheduled maturity after
the date of the transaction, the original
purchase price paid by the particular
VAN [or the Naole plus interest at the
imputed yield o maturity up to the date
af sale, as calculated by the Bank; 2 anc
(i) i the case af a Note that had a
scheduled maturity on or hefore the date
of the transaction, the value at marturicy
plus additional interest to the date of
sale at the daily rates earned by the

related VAN {(exclusive of its holdings of

the Notes) from the maturity date to the
date of sale, The Bank represents that
the guiding principal in determining the
price of the Notes for the transactions
was Lo place the VANs in exactly the
position they would have occupied on
the date of the transactions il
Conlederation had nou delaualted.

These calculations by the Bank
resulted in VAN 1 receiving the
following sale prices for the Notes on
December 19, 1994, the date of sale:
$5.073,286 lor the Note which matured
on 9/7/84; $5,058.484 lor the Note
which matured on 9/289/94; and

The impured vield consisted of the difference
between the Face amount due at maturity and the
original discouneed purchase price. The Bank states
that the method wsed Tor calculating sarnings on the
ron makured Motes at the lime of the transaction
was consistent with the cost basis accounting rules
[u‘:rrnilrr'ri For shor-term invesomiend funcds h}' Hhe
CHTice nf the Compraller of the Corrency fsese OO0
Rule 9.18).

I agldition, the Bank states thae by selling the
nnn-matured Motes to the Bank prior to their
maturity daces [Le. 1/30705], the VAN were able o
relnvest the proceeds of the sales as of the date of
thee transactions vather than as of che later maturity
chntes, a perical of almaost six o weels later, The WA

F4.970,1089 [ar the Note which was due
to mature an 1730095, [naddition, on
such date, VAN 18 received 55,037 760
for the Note which matured on 9/29494
and 54,970,109 for the Note which was
due to mature on 1/30/95,

The YANs received such amounts in
cash on the date of sale in exchange for
the transfer to the Bank of all right, title
and interest in the Notes, together with
all causes of action, suits or other claims
that the VANs may have against any
person with respect to the Notes. The
Bank states that each Flan with an
interest in the respective VANs received
its proporticnate share of the proceeds
of the sale al the Notes o the Bank,

7. The Bank engaped Deloitte &
Touche (D&ET), an independent,
qualified appraiser in New York City, to
determine the fair market value of the
Mates. With respect to the independence
aof DET. the Bank represents that DE&T at
times performs services for the Bank
and its affiliates, However, the Bank
states that payments made by the Bank
and its affiliates for such services
constitute less than one (1] percent of
DET's annual gross revenues,

On the basis of discussions with three
independent brokers, DET estimated the
fair market value of the Notes at
approximately ten cents for each one
dollar of principal amount due on the
Motes.? Thus, since each MNote had a face
value of 55 million, D&ET concluded that
each Note would be worth
approximately 5500,000 at the time of
the rransaction,

Based on the pricing information
obtained from D&T, the Bank represents
that the fair market value of the Notes
was significantly below the purchase
price paid by the respective VANs for
the Mates (as noted below),

I'.'I.I'Ilill.[ll‘\. rale |.Ju|:|.:|t: thial 8ix week I.:ll!l'illl] W S
h1t;1'1|:r thar dhae 'i:ll![:-ll.ll'r: _'\_.-i-:'I-:I e Tnaluariey ol e
Maores that had not already matured. Thus, the Bank
maintains that the sale of the non-matured Moles on
December 190 19494 was more financially
advantageous to the WANs than I the sale had not
ocourred until January 30, 1905, the last aturity
date of the Motes held by the VANs.

spaT SRR 1hat s i.r'|||||i|'_l.-' T establish e
value ol the Notes wis intended to be consistent
with the procecure fog determining current marked
ariee under 3EC Rule 13- Tk ol the Investmen
Commprany Al ol 1H40
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8. The VANs did not pay any
commissions, cosls ar other expenses in
connection with the sale. In addirion,
the Bank is willing to bear all costs and
expenses associated with the
transactions, including any expenses
incurred in pursuing other claims with
respect o the Notes, The Bank states
that it will indemnify the VANs for any
amounts recovered from Confederation,
or any third party, in connection with
the enforcement of the Bank's righls and
remedies as owner of the Notes, In this
regard, the Bank notes thatl it is unlikely
that the proceeds from any such
recoveries on the Notes will exceed the
pavments that the Bank made to the
VANs, However, the Bank represents
that if such recoveries ultimately exceed
the purchase price paid by the Bank to
the YANs for the Notes, the Bank will
refurn any excess amounts to the
respective VANs within thirty (30) days
of the receipt of the recovery amounis.
In addition, each employee benefit plan
with interests in the VANs will receive
its proportionate share of any recovery
amounts ohtained on the Notes in
excess of the purchase price received by
the YANs,

9, In summary, the applicant
represents that the transaction satisfied
the statutory criteria of section 408(a} of
the Act because: {a) The terms and
conditions of the transaction were at
least as favorable to the VANS as those
which the VANs could have oblained in
an arm's-length transaction with an
unrelated party; (b) the sale of the Notes
was a one-tme cash transaction; {c) the
WYAMNsS were not required (o pay any
commissions, costs or other expenses in
connection with the sale; [d) the VANs
received an amount for the Notes that
was equal to the greater of: (i} in the case
of a Note that had a scheduled maturity
after the date of the transaction, the
ariginal purchase price paid by the
particular VAN for the MNote plus
interest at the imputed vield to maturicy
up to the date of sale, as calculated by
the Bank: {ii} in the case ol a Note that
had a scheduled maturity on or before
the date of the transaction, the value at
maturity plus additional interest to the
date of sale at the daily rates earned by
the related VAN (exclusive of its
holdings of the Motes) from the maturicy
date 1o the date of sale; or {iii) the Cair

Purchase Frincipal Purchase Fair mar- . )

date awnu%ﬂ price ket vailue Prica red.'d
B8/00/04 55,000,000 54,943,750 500,000 55,073,286
72004 5 000,000 4,959 442 500,000 5,058 484
o 80294 5,000,000 4871163 500,000 4,970,106
2| Tir2a/94 5,000,000 4,955 442 500,000 5,057,760
B/02/94 5,000,000 4,871,163 500,000 4,970,100

market value of cach Note as
determined by an independent,
qualified appraiser at the time of the
transaction; (e) if the exercise of any of
the Bank's rights, claims or causes of
action in connection with its ownership
ol the Notes results in the Bank
recovering from the issuer of the MNotes,
or any third party, an apgrepgate amount
that is more than the purchase price
paid o the VANS by the Bank for the
MNaotes {ie. $25.129,748). the Bank will
pay such excess amounts to the
respective VANs within thirty {30) days
of the receipl of such recovery amounts;
and {f} each Plan with an interest in the
VANs received its proportionate share
of the proceeds of the sale of the Notes
to the Bank and will receive its
proportionate share of any recovery
amaounts cbtained on the Notes in
excess of the purchase price received by
the VANs.

Motice to Interested Persons

The applicant states that notice of the
proposed exemprion shall be made by
first class mail to the appropriate plan
fiduciaries for each employee benefit
plan that had an interest in the
Liguidating Accounts at the time of the
transaction, Notice to the plan
fiduciaries shall be made within lilteen
(15) days fallowing the publication of
the proposed exemption in the Federal
Register. This notice shall include a
copy of the notice of proposed
exemption as published in the Federal
Register and a supplemental statement
(see 29 CFR 2570.43(h)(2)) which
informs interested persons of their right
to comment on and/or request a hearing
with respect o the proposed exemption.
Comments and requests for a public
hearing are due within lorty-five {43)
days following the publication of the
proposed exermnption in the Federal
Register.

FOR FURTHER INFORMATION CONTACT: Mr.
E. F. Williams of the Departiment,
telephone (202) 219-8194. (This is not
a toll-frese nurmber.)

WLI Industries, Inc. Employees’ Stock
(hwnership Plan (the Plan) Located in
Villa Park, 1L

[Application No, [F 094987
Proposed Exemption

The Department is considering
granting an exemplion under the
authority of section 408(a) of the Act
and section 49750c)2) of the Code and
in accordance with the procedures set
forth in 29 CFR 2570, Subpart B (55 FR
32836, 32847, Aupust 10, 19907, If the
exemplion is granted, the restrictions of
sections 406G (a), 406(0){1) and (b)(2) of
the Act and the sanctions resulting from
the application of section 4975 of the
Code, by reason of section 4975(c) (1)(A)
through {E) shall not apply to the
proposed cash sale by the Plan of its
interest (the Interest) in a limited
partnership (the Partnership) to James
Van DeVelde and Robert Van DeVelde,
the peneral partners of the Partnership
and parties in interest with respect (o
the Flan, provided (1) all terms and
conditions of the sale are al least as
favorable to the Plan as those oblainable
in an arm's length transaction with an
unrelated party: (2) the sale is a one-
time rransaction Tor cash; (3) the Plan is
nol required o pay any commissions,
costs or other expenses in connection
with the sale; (4) the Plan receives a
price for the Interest which is not less
than the greader of: (i} $2.500 or (i) the
fair market value of the Interest as
determined by a qualified, independent
appraiser and; (5) within 30 days of the
publication, in the Federal Register. of
the notice granting this proposed
exemption, WLI files a Form 5330 with
the Internal Bevenue Service (the
Service) and pays all applicable excise
taxes hy reason of such prior or
continuing prohihbirted transactions,

Summary of Facts and Representations

1. The Plan is an emplovee stock
ownership plan with 116 participants
and net assets available for benefits of
$1.210,898 as of February 28, 1994, The
trustees of the Plan and the
decisionmakers with respect to the
Plan’s investments are James Van
DeVelde, Robert Yan DeVelde and
Joseph 5, O, Jr. These individuals also
participare in the Plan,



17, 1995 / Notices 23809

Federal Register / Vol. 60, No. 200 / Tuesday, October

2. WLI Industries, Inc, (WLI), the Plan
sponsaor, is enpaged in the sale and/or
rental of warning lights, signage,
barricades and other materials utilized
in connection with the construction and
resurfacing of roads and highwavs, WLI
maintains its principal place of business
at 880 North Addison Road, Villa Park,
Hlinnis {the North Addison Road
Froperty). James Van DeVelde is the
President of WLL Robert Van DeVelde is
the Executive Vice President and
Secretary of WLL Joseph 5. O, Jr. is an
employee of WLIL

3. Among the assets of the Plan is a
33 percent limited partnership interest
in the J&R Limited Fartnership, The
Parinership holds 100 percent of the
beneficial interest in an [linois Laned
Trust which, in turn, holds fee simple
title to a 100.38 acre parcel of real
property. The property is located art the
Marth Addison Road address and serves
as the headquarters of WLI The general
partners of the Partnership are James
Van DeVelde and Robert Van DeVelde.
The Van DeVeldes cach hold a 33.5
percent interest in the Partnership. It is
represented that the subject property is
not located near any other property that
is owned by WLL

4. As the general partners of the
Partnership, the Van DeVeldes wished
to abtain financing (rom the Small
Business Administration (the SBA) in
order to construct a building, However,
as a precondition Lo obtaining such
financing, the SBA required thar all
shareholders of WLI hold a percentage
of the Partnership. Because the Plan
owned approximately 41 percent of the
outstanding stock of WLI, it was obliged
to purchase a 33 percent limited
partnership interest in the Partnership
from the Van DeVeldes, Thus, on
October 23, 1992, the Plan paid $1.00 o
the Van DeVeldes in order to acquire the
Interest. In December 1992, the SBA
executed the construction loan with the
Partnership. With the exception of the
Plan, the Van DeVeldes were required to
guarantes the SBA indebtedness.
Currently, the Plan owns an equity
interest in the Partnership which it
holds without any liability to either the
SBA or other parties,

5, On December 1, 1993, the
Partnership commenced leasing an
534,943 square foot office building thart it
had constructed on the North Addison
Road Property to WLI under the rerms
of a triple net lease. The lease has an
initial term of 10 years and it requires
WLI to pay the Partnership a rental of
§35,258.57 per month Also during the

tAccording to the applicaticn file, the falr marke
rental value of the building was determined on
Mareh 15, 1993 by Michael B Kay, Associate

term of the lease, WL is required to pay
the Partnership all taxes, utility
expenses and casualty and liahilicy
Ill'l."\.'lllII'-i-Il'H_'II‘. EI'I'('TT'IiI.I[r'I.\i.

6, The Partnership is using WLT's
rental payments under the lease to
amortize a loan made by Harriet Van
DeVelde, the mother of James and
Robert Van DeVelde, to the Partnership,
The Toan, which is evidenced by a
promissory note dated Aupgust 30, 1991,
is in the original principal amount of
FOE000. The note was executed
between Mrs, Van DeVelde and the
Partnership to enable the Partnership do
purchase the Morth Addison Road
Property, The note carries interest ar the
rate of prime plus one percent over a
five vear period, The note requires both
principal and interest payvments ana
guarterly basis. At the end of the Inan
term, a balloon payment of S600,000
will become due and payable. Then, it
is anticipated that the loan will be
refinanced through unrelated lenders.
As of September 19, 19495, the
applicants represent that the note had
an outstanding principal balance of
$824 687, The applicants also represent
that the Parinership has made payments
under the note in a timely manner,

7. James and Robert YVan DeVelde
request an administrative exemption
fram the Department in order that they
may purchase the Interest from the Plan.
The Van DeVeldes are aware that the
purchase of the Interest by the Plan, the
loan by Mrs, Van DeVelde 1o the
Partnership and the leasing of the
property by the Parinership to WL have
resulied in prohibited transactions in
violation of the Act. Therefore, within
30 days of the publication, in the
Federal Register, of the notice pranting
this proposed exemption, WL will file
a Form 5330 with the Service and pay
all applicable excise taxes by reason of
such prohibited transactions.

8. The Van DeVeldes propose to
purchase the Interest from the Plan for
cash at price that is not less than the
greater of 52,500 or the fair market value
of the Interest. In an independent
appraisal report of the Parinership that
is dated February 28, 19935, Ira 1), Berk,
CPA of Premiere Financial Consultants,
Ine. of Northhrook, [Hinois, a qualified,
independent appraiser, determined that
the Interest held by the Plan had no
value as of February 28, 1995, In valuing
the Partnership, Mr. Berk reviewsed and
relied upon an appraisal of the property
that was performed by Kristy A.

Aprpraiser, and Douglas X Adams, MAL qualilied,
independent appraisers who are affiliaced with
Adlams Valuation Corporation of Elrmborst, THinois.
The appraisers determined thal the Gair marke
reenlal value of the boilding was 5372 422 ._|11:'|l.:|.='|ll_'|.I
o1 541 035 maagu ||I_'|.I

DeCleene, Staff Appraiser and Douglas
X. Adams, of Adams Valuation
Corporation, [This was the same
independent appraisal lirm that had
valued the property prior to the
inception af the lease.) In that appraisal.
the appraisers placed the fair market
value of a leased fee interest in the
Property at $4.212,000 as of February
21, 1894, In addition, Mr, Berk
indicated that he had reduced the
appraised value of the praperty by
estimated real estate commissions ol
5126,360 and by the Partnership's
liabilities which totalecd $4,225,554 as of
December 31, 19894 .5

These calculations resulted in equirty
positions of 50 for the Partnership, the
general partners and the Plan.
Accordingly, the Plan will sell its
[nterest to the Yan DeVelde's for 32,500,

9. In sumimary, it is represented that
the proposed transaction will satisfy the
statulory criteria for an exemption
under section 408(a) of the Act because:
[a) All termis and conditions ol the sale
will be at least as favorable (o the Plan
as those obtainable in an arm's length
transaction with an unrelated party; (b
the sale will be a one-time transaction
for cash; (o) the Plan will not be
required to pay any commissions, cosrs
ar other expenses in connection with
the sale; (d) the Plan will receive a price
for the Interest which is not less than
the greater of: (1) $2,300 o1 (i) the fair
market value of the Interest as
determined by a qualificd, independent
appraiser; and (e} within 30 days of the
publication, in the Federal Register, of
thee netice granting this proposed
exemption, WL will file a Form 5330
with the Service and pay all applicable
excise taxes by reason of such prior or
continuing prohibited transactions.

Matice to Interested Persons

Motice of the proposed exemption
will be given to all interested persons by
first-class mail within 30 davs of the
date of publication of the notice of
pendency in the Federal Repister, Such
notice will include a copy of the notice
of proposed exemption as published in
the Federal Register and shall inform
interested persons of their right to
cormment on and/or to request a hearing.
Comments with respect to the notice of
proposed exemption are due within G0
davs after the date of publication of this

*As of December 31, 1904, it is represented that
the Partnership’s Habillties consisced of the
Iollowing: (a) the 3854686 oustandiag prineipal
Lalance ol the loan Team Mis, Van Delelde; (b the
3020, BUE ouistanding principal balance of the loan
from che SBA; and (o) che 52,455 803 outstanding
principal balance of a loan from Merchants Baok,
and (o) S188,067 cwed to WLL
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proposed exemption in the Federal
Eegister,

FOR FURTHER INFORMATION CONTACT: M5,
Jan D, Broady of the Department,
telephone [202] 219-8881. (This 15 not
a toll-free number,)

General Information

The attention of interested persons is
directed to the following:

(1) The fact thal a trransaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c){2) of the Code does not relieve
a fiduciary or other party in interest of
disqualified person from certain other
provisions of the Act and/or the Code,
inchuding any prohibited transaction
provisions to which the exemption does
not apply and the general fduciary
responsibility provisions of section 404
ol the Act, which among ather things
require a liduciary to discharpe his
duties respecting the plan solely in the
interest of the participants and
heneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a) (1) (h) of the act; nor does
it affect the requirement of section
401 (a) af the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneliciaries,

(2} Before an exemption may be
granted under section 408(a) of the Act
and/or section 4975(c) (2] of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan:

{3) The proposed exemptions, if
gramted, will be supplemental to, and
not in derogation of, any other
provisians of the Act and/or the Code,
including statutory or administrative
exemplions and transitional rules,
Furthermaore, the fact that a fransaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction: and

(4] The proposed exemptions. if
granted, will be subject to the express
condition that the material Facts and
representations contained in each
application are true and complete, and
that each application accurately
describes all material terms of the
transaction which is the subject of the
EXETTPTIOnN.

Signed at Washingron, DC, this 12th day of
Cretober, 1985,
[van Strasteld,
Divector of Bxemption Determinaiions,
Pension and Welfare Benefits Administration,
LLS, Department of Labor.

|FR Doc., 8525717 Filed 10-16-95; 8:45 am|
BILLING CODE 4510-29-F

[Prohibited Transaction Exemption 95-96;
Exemption Application No, D-09953, et al.]

Grant of Individual Exemptions;
PaineWebber Incorporated

AGENCY: Pension and Welfare Benefits
Administration, Labor,
ACTION: Grant of individual exemptions.

SUMMARY: This document containg
exemptions issued by the Department of
Labor (the Department) from certain of
the prohibited transaction restrictions of
the Employee Retivement Income
Security Act of 1974 {the Act) and/or
the Internal Revenue Code of 1986 (the
Code).

MNotices were published in the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the lacts and
representations, The applications have
been available for public inspection al
the Department in Washington, [.C. The
noices also invited interested persons
ta submit comments on the requested
exemptions to the Department. In
addition the notices stared that any
interested person might submit a
written request that a public hearing he
held {where appropriate). The
applicants have represented that they
have complied with the requirements of
the notification to interested persons,
Mo public comments and no reguests for
a hearing, unless otherwise stated, were
received by the Department,

The notices of proposed exemption
were issued and the exemplions are
being granted solely by the Department
because, effective December 31, 1978,
section 102 of Reorganization Plan Na,
4 0f 1978 (43 FR 47713, October 17,
L978) transferred the authority of the
Secretary of the Treasury to issue
exermplions of the type proposed (o the
Secretary of Labor,

Statutory Findings

In accordance with section 408{a) of
the Act andfor section 4975(c) (2) of the
Code and the procedures set forth in 29
CFR Part 2570, Subpart B (35 FR 32836,
32847, August 10, 1990} and based upon

the entire record, the Department makes
the following findings:

[a} The exemptions are
administratively feasible;

(b} They are in the interests of the
plans and their participants and
beneficiaries; and

() They are protective of the rights ol
the participants and beneficiaries of the
plans,

FaineWebber Incorporated Located in
MNew York, New York

[Frohibited Transaction Exemption 95-96
Fxemption Application ko, D-D5953]

Exemption

PaineWebber Incorporated and each
al its affiliates (collectively,
PaineWebber), shall not be precladed
fromn functioning as a “qualified
professional assel manager” pursuant to
Frohibited Transaction Class Exemption
B4-14 (PTCE 84-14, 49 FR 9494, March
13, 1984) solely because of a failure to
satisfy section I{g) of PTCE 8414, as a
result of General Electric Company's
ownership interest in PaineWebber,
including any current or future affiliate
of PaineWebber which is, or in the
future may become, eligible (o serve as
a QPAM under PTCLE 84-14; provided
the following conditions are satislied:

1A) This exemption is nol applicable
to any alfiliation by PaineWebber with
any person or entity convicted of any of
the felonies described in part gl of
PTCE 84-14, other than G.E.; and

{B} This exemption is not applicahle
with respect to any convictions of G5,
for [elonies described in part Ig) of
PTCE 84-14 other than those involved
in the GUE Felonies, described in the
MNotice of Proposed Exemption.

Effective Date: This exemption is
effective as of December 16, 15994,

Written Comments: The Department
received one writlen comment,
subimitted by the applicant,
FaineWehher, and no requests for a
hearing. The comment addressed the
fact that the Notice of Proposed
Exemption did not include a proposed
effective date for the exemption. The
applicant requests that the exemption be
effective as of December 16, 1994, the
date on which General Electric
Company became the owner of more
than five percent of PaineWebber, [n
accordance with the applicant’s request,
the exemption inchodes an effective date
ol December 16, 19494,

Far a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption, refer to the notice of
proposed exemption published on June
29, 1995 at 60 FR 33868,



