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G O O D W I N  i P R O C T E R  

VIA FEDERAL EXYHESS/OVERNIGHT MAIL 

U.S. Department uf Labor 
Employee Renefi ts Security Aciministratio~~ 
Offict. ul' Regulations arid Interpretations 
200 Co~~stitution Avenue, NW, Suite N-5669 
Washingtun, DC 202 1 0 

Re: Advisory Opinion Koclucst Ke~arding Section J08(b)(8) and 
Prohibited Transaction Exemption ("PTE"') 9 1-3 8 

Goodw~n llrocter LLV 

Cnunsellnrs a t  Law 
Exchange F'lace 
Boston, MA 02 103 
7: 617 570 1000 
F-  61 7.523.'1231 

I.adies and Gent[emen: 

On beball'ul''1hc Uruvcrnor and Company of the Rank of Ireland, Dublin, Ireland 
(,"U(3I"j, and pursua~~t to ERISA Procedure 76- 1 ,  we hereby reclucst an advisory opinion that, in 
the circums~rznces describccl bclow, the statutory exemptioil cnntained in Section 408(b)(8) of the 
ktnployee Retirement Income Security Act of 1974, as mended ("ERISA") and thc 
administrative class exempiiun providcd by Prohibited Transaction Exemption C'PTE") 9 1-38 
will bc avoilnble with respect to collective invesrment funds established and maintained by 
ROJ's state-licensed branch in StamSurd, Connecticut (the "U.S. Branch"). 

B01 is a multir~atior~al bntlkitig and financial services organization established in Ircland 
with a principal place of business in Dublin, Ireland. It was established as a chartered 
corporation by an Ac.1 of thc Irish Yasliment of 1 78 112 and by a Royal Charter oi' King George 
111 in 1783. Togetlisr with its direct and indjrcc~ c.unsolidatcd subsidiaries (collectively. the 
"Subsidiaries"), BOI has worldwide banking and asset management operations and more than 
16,000 employees, During the fiscal year ended March 3 1,2006 B01 had aggregate protjt? in 
excess of $1.65 billion. 

BOI and Ihc Subsidiaries have significant operations hvirhin ~ h c  LIllitcd States (YJ.S.''), as 
reflected by the fact that such operations gcncratcd aggregate US.-based revenue in excess of 
$100 million during Ihc tiscal yew ended March 3 1,2006 m d  employed rnorc t h m ~  35U 
crnployees in the 1I.S. as of March 31 : 2004. B01 Iias tive Subsidiaries that ore organized within 
the U.S. (thc "U . S .  Subsidiaries"). The U.S. Subsidiarics irlclude three Sul>s~drmes that are 
registered inveslment advisers (the "KIA Subsidiaries") under ~ h c  Invcstmcrit Advisers Act of 
1 940: as amended (the "Advisers Act"?. As of  March 3 1,2006, the RIA Subsidiarics rna~~nged 
asscts in excess of $20 billion. 
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On Octobcr 5 ,  2006, BOt's U.S. Rrmch commenced full busiil~ss operations. 'Ihe U.S.  
Hrmc h operates pursuant to a license issued on Junc 26,20UG by the Connecticut Department of 
Banking (the "Banking Ucpartnient"). Under Connecticut law, the U.S. Branch is authurizcd to 
engage in general banking business, including taking institutional deposits, lending and 
exercising trust pvwers in thc State of Clom~ecticut. Conn. Gen. Stat. $36a-250. 

The t1.S. Branch is an operational am1 of BOI conducting business in the U .S. undcr its 
Connecticut license and therefore not a separate legal cntity. Nonetheiess, the U.S. Rrauch is 
subject to regulatory oversight and zxan~inntion by both the Banking Departmen1 and Ihe Bvard 
of Governors of the Federal Reserve System. S s  Conn. Cicn. Stat. $36~1-428b; 12 U.S.CI. 
$3 107(c). Piusuant to Conu~ccticut law, the U.S. Branch i s  subject to the same duties, 
restrictions, penalties, liabilities, conditions and limilations that would apply to a state-cl~mtered 
institution. Cum. Gen. Stat. 836a-42Sb. The U.S. Rranch is subject to suit within the U.S. 

Pursuant to its authority to exercise trust powers, the U.S. Branch proposes to maintain a 
nu~nher of collective investment vehicles  he "Collcctivc J~lvcstn~ent Funds") fur the pooled 
inveslment oi'asscts of nlultiple cljet~ts, including employee benefit plans subject to part 4 of 
Subtitle R of Title I of ERISA andor plans subject to Scctivl14Y75 of the lnterrlal Revenue Code 
US 1986, as ancodcd ("Plans"). The U.S. Rranch will have full responsibility for the operaiiun uf 
the Collective Investment Funds, including  he managcmcnt of the assets of the C:ollect ivr: 
Investment Funds. However, the U.S. Rrauch intends to engage one or more subadvisors (which 
[nay include RIA Subsidiaries as well as unallilialcd rcgistercd invcsh~le~~t advisors) to manage 
the ilsscls oS the Collcctivc l~lvestment Funds on a day-to-day basis, subject to the overall 
supervision of the 1 J. S. Branch. In all events, the U.S. Branch will rctajn the power to terminate 
any such subadvisor un reasonably short notice m d  will remain fully responsible for the actions 
of cac tl such subadvisor to the same extent as if it had perfumed such actions itself. In other 
words, while the U.S. Branch will fulfill its day-to-day manngement responsibilities through the 
subadvisors, it will remain fully responsible and liable for Lhe consecluenccs of such 
performance. 

Thc qucstion presented by this advisory opinion request is whether the U.S. Rranch 
qualities as a "bank or trust company" fbr purposes of Section 408(b)(8) of ERISA and PTE 91- 
38. 

Section 408(b){8) of ERISA provides an exemption from the prohi hitcd transaction rules 
for purchases and sales by Plans of interests in a comnlon or collcctivc tn~st iund or pooled 
investnlenr fund if the fund is "maintained by . . . a bank or trust company supcrviscd by a State 
or Federal agcncy." Similarly, PTG 91 -3 8 providcs a prnl>ihited transaction exempliun for 
certain transactiuns bctween bank collectjve investmen1 h n d s  in whicl? Plans have an interesl 
and pm-ties in interest with respcct t r ~  the Plans, provided the ~011Clitiu11s of the exemption are 
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met. In particular, PTG 91 -38 defines the krm "collective investment fund" by borrowing the 
wording ol' Section 408(b)(8) - "n coinmon or cnl lective trust fund ur pooled investrncrit fund 
maintained bv a bank or trust.c~mpany" (emphasis addcd). Accordingly, as long as the 1J.S. 
Branch qualilies as a "bank or tr~ist compai~y" for these purposes, the Collective Investment 
Funds will be able to rely on Section 408(b)(8) and PTE 91-38, assuming that all of the other 
conditions of the rclevmt cxcmptio~~ are satisfied in the context of the pLuticular transaction.' 

In this regard, the language of Section 408(b)(8) specifi~dly rel'ers lo a b,mk or trust 
company "supervised by a State or Federal agcncy". Moreover, as discussed in recently-released 
DOL Advisory Opinion 2006-07A, while the term "bank or trust company" is no[ furthcr dcfirled 
in PTE 9 1 -3 8, the preamble to i 1s predecessor (P'I'E 80-5 1) made i t  clear that regulation and 
oversighl by Fcdcral or State banking authorities provided the basis upon which exemptivc rclicf 
was granted. 

In an analogous cuntcxt, thc Yccurities and Exchange Commissioi~ ("SGC") has 
Jctcnnined, for purposes of  an exemption from the regjs~rdiun rcquircrnc~~ts of the Securities 
Act of 1933, that U .S. branches of a foreign bank appear to he "virtually Indistinguishable" Sr'rom 
thcir domestic counterparts. Tn making this determinrztion, the SEC rclicd up011 the 
"substanti ally equivalent" nature and extcnt of the Federal and State regulation and supervision 
of the branch and state-chartered entity. Set SEC Release No. 33-666 1 (Sept. 23, 1986). As 
indicated above, the 1J.S. Branch will in fact be fully subjcct 10 the oversight and supervision of 
the Banking Dcpartmcnt to the same extent as a comparably-licensed, stated-charttred bank in 
Conaecticut. In this regard, the U.S. Branch is i'unctiutlally equivalent to a Connecticut state- 
chartered bank. 

Accordingly, it is respectfully submitted that a U.S. branch uf a non-U.S. bank that has 
been licensed to engage in banking and trust busii~ess by a state banking regulatur and Ihat is 
subject lu thc same level o f  oversight and regulation as my uthcr comparable banking entity 
established in that state should qualify as a "bank or trust company" for purposes oSSeclion 
308(b)(8) and P'l'E 9 1 -38.  

In reaching the foregoing conclusion, tho Ucpartment should take further cornfor1 hum 
the following factors: 

1. 'l'hc U.S. Branch will be required lo pledgc to the Ballking nepartn~ent 
assets with a value at least equal to the greater o f  (a) two percent of adjusred liabilities 
(excluding lislbiljtics of international banking facililics managed by the 1J.S. Branch) and 

Based upuu the facts set forth ahovc, the Collective Investment P'unds will bc "rtiaintai~~ed" by the U.S. branch 
Tor purposes ut' Section 408(b)(8) and PTE 9 1-38. See, DOL Advisory Opinioris 95-1 6A and 2006-07A. 
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(b) % 1 million. Moreover, claims against thc U.  S. Branch will be enforceable against 
BOI (see 4. below). 

2 .  By virtuc of establishing the 1J.S. Branch, BOI is subject to thc 
jurisdiction of the State and Federal co~uls  in the LJnitcd Stntes and can be sued in those 
venues. 

3. If BOI were to establish a subsidiary enlity as a statc-chartered bank i l l  

Connecticut, it is clear that S U C ~  subsidiary etitity would qualify as a bank or trust 
cornpany for purposes of Section 408(bX8) and PTE 9 1 -3 8 .  

4. Indeed, because the U.S. Branch is no1 a scparatc legnl entity (unlike the 
hypothetical subsidiary en1114. rcfcrrcd to in 3, above), clain~s against the U.S. Branch will 
bt. enlbrccablc agaii~st R01, a large and financially strong multi-national baking entity. 
For purposes of the W.S. Bank Holdirig Clutnpany Act and BOI's status as a financial 
holding company under that Act. BOI is considered "well capitalized." 

In s u n ~ ~ n a r y .  concluding that the U.S. Branch q~ralifics as R "bank or trust company" for 
purposes nf ERISA Section 408(b)(8) and P'TE 91 -38 would be entirely consislenl with thc 
language of' thosc two exemptions. Moreover, it \vould be cntircly co~~sister~t with the poljcjes 
underlying those exemptions - i x . ,  that it is appropriate to provide this type of exemptivc rclicf 
with respect tu collcctivc ir~vestment funds maintained by banking institutions that are subject to 
regulation and oversight by the relevan1 S tatc or Federal banking authority. Finally, given all of 
the factors set forth abovc, the interests of plans and plan paflicipants and beneficiaries would be 
proiectcd and safeguarded to the same excent if thcse exemptions are made available to the U. S. 
Branch as they would be in thc context of a ds mvo state-chartered bank or trust company. 

CONC 1,USION 

11' you have any questions or require any additional information regarding [his advisory 
opinion request, please conlact tkc urldersigned (6 1 7-570- 1 199), whu has been authorized by 
BOI to represen1 it in comnectiou with this matler. Ylcase note that tte desire a conkrencc if the 
Department contemplates issuing an adverse advisory opinion. Thai& yuil for considering this 
request. 


