
IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

CLERK'S GFFiCE U.S. DCST. COURT
AT RIIANOKE, VA

FILED

FE 8 2 6 2214
JULIA . D , LERK

B - -
RK

THOM AS E. PEREZ,
SECRETARY OF LABOR,
UNITED STATES DEPARTM ENT OF LABOR,

Plai nti ff Civil Action

xo. 7,'/$ - cv - îtl
M ARK KINSER, JOYCE BENNETT,
UN LIM ITED CONSTRUCTION, INC. and,
UN LIM ITED CON STRUCTION , INC.
RETIREM ENT PLAN .

Defendants.

COM PLAINT

Thomas E. Perez, Secretary of Labor, United States Department of Labor (lçthe

Secretarf), hereby alleges:

Jurisdiction and Venue

This cause of action arises under the Employee Retirement lncome Security Act

of 1974 (''ER1SA''), 29 U.S.C. j 1001, et seq. , and is brought by the Secretary under Sections

502(a)(2) and (5) of ERISA, 29 U.S.C. jj 1 l 32(a)(2) and (5), to enjoin acts and practices which

violate the provisions of Title l of ERISA, to obtain appropriate relief for breaches of fiduciary

duty under ERISA Section 409, 29 U.S.C. j 1 109, and to obtain such other further relief as may

be appropriate to redress violations and enforce the provisions of Title I of ERISA .

This Court has subject matter jurisdiction over this action pursuant to Section

502(e)(1) of ERISA, 29 U.S.C. j 1 132(e)(1).

Unlimited Construction, lnc. Retirement Plan (the iT1an'') is an employee benetit

plan within the meaning of Section 3(3) of ERISA, 29 U.S.C. j 1002(3), and is therefore subject
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respecting management and disposition of the Plan's assets, and had discretionary authority and

discretionary responsibili'ty in the administration of the Plan.Kinser is therefore a fiduciary of

the Plan within the meaning of Section 3(21) of ERISA, 29 U.S.C. j 1002(21), and a partpin-

interest as that term is defined in Sections 3414) (A) and (H) of ERJSA, 29 U.S.C. jj 1002414)

(A) and (H).

8. From 2004 until on or about July 15, 201 1, Joyce Bennett tççBennetf'l was a

tnzstee of the Plan. As a trustee, Bennett made decisions regarding the Plan, including decisions

as to the disposition of plan assets. During this tim e period, Belmett exercised authority and

control respecting managem ent and disposition of the Plan's assets. Bennett is therefore a

fiduciary of the Plan within the meaning of Section 3(21) of ERJSA, 29 U.S.C. j 1002(21), and a

party-in-interest as that term is defined in Section 3(14) (A) and (H) of ERISA, 29 U.S.C. jj

1002(14) (A) and (H).

9. The Plan is joined as a party defendant pursuant to Rule 19(a) of tht Federal Rules

of Civil Procedure solely to assure that complete relief can be granted,

General Alleaation:

10. The Company established the Plan in 2004 to provide retirement benetits to its

employees.

The Plan is defined benefit plan funded through contributions to the Plan by

Unlim ited. Unlim ited's contributions to the Plan account are assets within the m eaning of

ERISA.

12 . The Plan participants are employees of Unlim ited.

13. As of 2007, a1l Plan assets were maintained in one account with Fidelity
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Investment (the SçFidelity accounf').

l4. On August 10, 2010, Kinser withdrew $491,000 from the Fidelity account. This

withdrawal was in the form of a check. The check was payable to: M ark Kinser and Joyce

Bermett Trustees of Unlimited Construction lnc. Defined Benefit Plan. Kinser and Bermett

endorsed the check. Bennett took no steps to ascertain why Kinser withdrew the Plan assets or

where he intended to deposit the assets.

On August 18, 2010, the check was deposited into a personal barlking account in

Kinser's name (kcKinser account'') at the First Bank of Virginia. The balance of the Kinser

account shortly before the check was deposited was $2,475.74.

During the period of August 18, 2010 and M arch 1 1 , 201 1, Kinser made m ultiple

withdrawals from the Kinser account, leaving a balance of $3 l 9.58.

17. Some of the funds withdrawn from the account were used to pay Unlimited's

operating costs.

1 8 .

whereby Unlimited, as borrower, agreed to pay the Plan, as lender, $491,000 plus interest at the

rate of 5% on or before April 18, 2014.

On April 18, 2012, Kinser executed a promissory note on behalf of Unlimited

19. Unlim ited, Kinser, and Bermett did not investigate any lending or investm ent

alternatives for the Plan's assets prior to removing the Plan assets from the Fidelity Account.

20. Unlimited, Kinser, and Bennett participated knowingly in acts or omissions by

each other that they knew to be a breach of fiduciary duty.

Unlimited, Kinser, and Belmett failed to comply with Section 404(a)(1) of ERISA

in the administration of their specific fiduciary responsibilities and each enabled the other to
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comm it breaches of ERISA.

22. Kinser, Belm ett, and Unlimited each knew that the others had breached their

fiduciary duties, but did not m ake reasonable efforts under the circum stances to rem edy the

breaches.

Violations

23. Ptlrsuant to Rule 10(c) of the Federal Rules of Civil Procedure, the Secretmy

adopts by reference the averments and allegations of paragraphs 1-22 inclusive.

24. By the actions and conduct described in paragraphs 1-l 8, defendants Unlimited,

Kinser and Bennett, as tiduciaries of the Plan:

a. failed to ensure that al1 assets of the Plan were held in trust by one or m ore

trustees, in violation of Section 403(a) of ERISA, 29 U.S.C. j 1103(a);

failed to ensure that the assets of the Plan did not intlre to the benefit of the

Company in violation of Section 403(c)(1) of ERISA, 29 U.S.C. j 1 103(c)

b .

C. failed to discharge their duties with respect to the Plan solely in the

interest of the participants and benetkiaries and for the exclusive purpose

of providing benefits to participants and their beneficiaries and defraying

reasonable expenses of administering the Plan, in violation of Section

404(a)(1)(A) of ERISA, 29 U.S.C. j 1104(a)(1)(A);

failed to discharge their duties with respect to the Plan solely in the

interest of the participants and beneticiaries and with the care, skill,

prudence, and diligence under the circum stances then prevailing that a

d.
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prudent person acting in a like capacity and familiar with such matters

would use in the conduct of an enterprise of a like character and with like

aims, in violation of Section 404(a)(1)(B) of ERISA, 29 U.S.C. j

1 1 04(a)(1)(B);

caused the Plan to engage in transactions which they knew or should have

known constituted the direct or indirect transfer of Plan assets to, or use of

Plan assets by or for the benefit of a partp in-interest, in violation of

Section 406(a)(1)(D) of ERJSA, 29 U.S.C. j 1 106(a)(1)(D); and

By the actions and conduct described in paragraphs 1-18, defendants Kinser and

Unlimited, as tiduciaries of the Plan:

a. caused the Plan to engage in transactions which they knew or should have

known constituted a direct or indirect lending of money or other extension of credit between the

Plan and a partpin-interest, in violation of Section 406(a)(1)(B) of ERISA, 29 U.S.C. j

1 106(a)(1)(B);

dealt with assets of the Plan in their own interest or for their own account,

in violation of Section 406(b)(1) of ERISA, 29 U.S.C. j 1 106(b)(1); and.

acted in a transaction involving the Plan on behalf of a party (or

represented a party) whose interests are adverse to the interests of the Plan or the interests

of its participants or beneficiaries, in violation of Section 406(b)(2) of ERISA, 29 U.S.C.

j 1 106(b)(2).

26. By participating knowingly in the fiduciary breaches of each other knowing such

acts or omissions to be breaches of fiduciary duty, Kinser, Belmett, and Unlimited, are each liable

6
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for the other's breaches of fiduciary duty, pursuant to Section 405(a)(1) of ERISA, 29 U.S.C. j

1 105(a)(1).

27.

their specific fiduciary duties and thereby each enabling the other to com m it a breach of ERISA,

Unlimited, Kinser and Bennett are liable for each other's breaches of fiduciary duty, pursuant to

By failing to comply with the Section 404(a)(1) of ERISA in the administration of

Section 405(a)(2) of ERISA, 29 U.S.C. j 1 105(a)(2).

28. Kinser, Bennett, and the Company, as fiduciaries of the Plan, by failing to make

reasonable efforts under the circum stances to rem edy the breaches of which they had knowledge,

are each liable for the other's fiduciary breaches, pttrsuant to Section 405(a) (3) of ERISA, 29

U.S.C. j 1 105(a)(3).

Praver for Relief

29. W HEREFORE, the Secretary prays that this Court issue an order:

a. Ordering the defendants to restore to the Plan a1l losses, including interest or

lost opportunity costs, which were caused by their fiduciary m isconduct;

Rem oving Kinsers Bennett, and the Company as fiduciaries of the Plan and of

any employee benefit plan for which Kinser, Bennett, and the Company act as

fiduciaries;

c. Permanently enjoining Kinser, Bennett, and the Company from acting directly

or indirectly, in any fiduciary capacity, with respect to any employee benefit

plan subject to ERISA;

d. Permanently enjoining Kinser, Bennett,and the Company from exercising

any custody, control, or decision making authority with respect to the assets of
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any employee benefit plan covered by ERISA;

Appointing an independent fiduciary with plenary authority and control with

respect to the managem ent and adm inistration of the Plan, including the

authority to marshal assets on behalf of the Plan, to pursue claims on behalf of

the Plan, and to take all appropriate action for the Plan, with a1l costs to be

borne by the defendants;

Ordering the defendants, their agents, employees, service providers, banks,

accountants, and attorneys to provide the Secretary and the independent

fiduciary with a1l of the books, docum ents, and records relating to the finances

and administration of the Plan, and to make an accounting to the Secretary and

to the independent fiduciary of all contributions to the Plan and a1l transfers,

payments, or expenses incurred or paid in connection with the Plan;

h. Awarding plaintiff, the Secretary, the costs of this action; and

Awarding such other relief as is equitable andjust.

Respectfully Submitted,

Post Office Address:

Catherine Oliver M urphy
Regional Solicitor
Office of the Solicitor
Suite 63OE, The Curtis Center
170 S. lndependence M all W est
Philadelphia, PA 19106-3306

Phone: (215) 861-5144
Fax: (215) 861-5162

M . Patricia Smith
Solicitor of Labor

Catherine Oliver M up hy
Re ' nal Solicitor
/

essica R. Brown
Attorney

U.S. DEPARTM ENT OF LABOR

Attorneys for Plaintiff

8

Case 7:14-cv-00080-GEC   Document 1   Filed 02/26/14   Page 8 of 9   Pageid#: 8



CERTIFICATE OF SERVICE

I hereby certify that on February 25, 2014, 1 presented the foregoing to the Clerk of the

Court for filing and uploading to the CM /ECF system which will send notification of such filing

to the following:

Jessica R. Brown, Esquire
U.S. Departm ent of Labor
Office of the Solicitor
170 S. lndependence M all, W est, Suite 630 East
Philadelphia, Pelm sylvania 19106

and I hereby certify that l have mailed by United States Postal Service the document to

the following nOn-CM /ECF pm icipants:

M ark Kinser
140 East M ain Street
Radford, Virginia 24141

Joyce Belm ett
4756 Lakeland Road
Dublin, Virginia 24084

Unlimited Construction, Inc.
526 East M ain Street
Radford, Virginia 24141

Unlim ited Construction, lnc. Retirement Plan
526 East M ain Street
Radford, Virginia 24141

s/
Jessica R. Brown
PA Bar No. 87322
Attorney for Plaintiff
U.S. Departm ent of Labor, Solicitor Office
170 S. lndependence M all W est, 630E
Philadelphia, PA 19106
215-861-5150
215-861-5162 (fax)
brown.iessica.r@dol.aov
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